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et  al,,  defendants  in  error* 

Where  A  filed  his  bill  in  eqaity  against  B.  and  L.,  in  which  he  alleged  that 
B.,  as  the  agent  of  L.,  had  sold  to  him  certain  gnano,  which  was  worth- 
less, and  fraud  in  the  sale  by  the  partner,  and  there  was  a  demurrer 
to  the  bill  for  want  of  jurisdiction,  on  the  ground  that  L.,  who  was  the 
owner  of  the  guano,  resided  in  a  diJQTerent  county,  and  also  for  want  of 
eqaity,  and  the  Court  sustained  the  demurrer : 

Heldf  That  the  Court  did  not  commit  error  in  sustaining  the  demurrer 
under  the  facts  in  this  bill,  upon  both  the  grounds.  Equity  will  not 
entertain  jurisdiction  over  the  principal,  by  linking  him  with  his  agent 
or  commission  merchant,  upon  general  allegations  of  fraud,  or  interest 
of  commissions  by  such  agent,  out  of  the  county  of  the  residence  of 
such  principal. 

Eqaity  jurisdiction.  Before  Judge  Green.  Spalding 
Superior  Court.     February  Term,  1871. 

In  their  bill,  filed  in  Spalding  Superior  Court,  James  T. 
Ellis,  Bichard  H.  Sims  and  Thomas  G.  Brooks,  averred  that 
in   1866  they  bought  of  S.  B.  Brewer,  of  said  county,  as 

Vol.  xut— 2. 
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agent  of  6.  B.  Lamar,  of  Chatham  oounty,  $273  00  worth 
of  a  fertilizer  represented  by  Brewer  as  Baker  Island  guano, 
for  fertilizing  their  wheat  lands,  and  paid  Brewer  that  sum 
therefor ;  that  Brewer  represented  it  as  good  for  such  pur- 
pose, and  thus  induced  the  purchase,  when  he  knew  it  was 
not ;  it  proved  to  be  utterly  worthless ;  they  lost  what  they 
paid  for  it,  and  $50  00  in  expense  of  testing  its  value  by 
use;  Brewer  was  interested  in  said  sale  to  the.  extent  of  his 
commission,  say  $20  00 ;  Brewer  has  Lamar's  assets  sufficient 
to  cover  this  loss  and  damage,  and  they  do  not  know  whether 
Lamar  is  solvent  They  prayed  that  Brewer  be  enjoined 
from  putting  said  assets  out  of  his  possession,  and  for  a  de- 
cree against  Lamar  for  said  loss  and  damage. 

This  bill  was  demurred  to  because  there  was  no  jurisdic- 
tion over  Lamar  in  said  county  under  said  allegations,  be- 
cause the  remedy  at  law  was  complete,  and  for  want  of  equity. 
The  demurrer  was  sustained  and  the  bill  was  dismissed. 
That  is  assigned  as  error. 

DoYAL  &  NuNNALLY,  for  plaintiff  in  error. 

P££PLES  <&  Stewart,  for  defendant. 

LooHRANE,  Chief  Justice, 

This  was  a  demurrer  filed  to  a  bill  brought  against  a  com- 
mission merchant  who  sold  guano  for  his  principal,  who 
lived  in  a  different  county  in  this  State.  The  bill  was  filed 
in  Spalding  county,  the  residence  of  the  commission  mer- 
chant, and  the  Court  sustained  the  demurrer,  holding  that  the 
Court  had  not  jurisdiction  under  the  facts  and  law  of  the  case. 

We  are  of  opinion  the  Court  held  properly.  Equity  will 
not  entertain  jurisdiction  over  a  principal  out  of  the  county 
of  his  residence,  by  linking  him  with  the  party  who  acted 
as  his  commission  merchant,  upon  general  allegations  of 
fraud  and  interest  by  commissions  on  sales  of  the  property 
consigned,  and  we  affirm  the  judgment. 

Judgment  affirmed. 
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JosiAH  HoLLiXGSwORTH,  plaintiff  in  error,  vs.  J.  B.  Tan- 
ner, defendant  in  error. 

r 

Where  upon  a  bill  filed  to  enjoin  the  ezecation  of  certain  fi,  fas,  ob- 
tained against  A  as  principal,  and  B  as  surety,  upon  the  ground  that 
the  owner  of  the  fi,  fcLS.  had  made  a  contract  with  A,  by  which  he 
owed  him  an  amount  equal  to  the  judgment,  and  which  he  paid  him 
to  the  wrong  of  his  surety,  by  which  the  surety  claimed  to  be  dis- 
charged, and  npon  the  hearing  the  holder  of  the  ft,  fas.j  by  his  an- 
swer showed  that  he  was  the  owner  thereof,  and  that  during  the  war 
he  had  employed  the  principal  defendant  to  carry  off  his  negroes  out 
of  the  reach  of  the  Federal  army,  and  had  paid  him  therefor  at  the 
time  in  old  issue  of  Confederate  money,  and  that  his  family  were  des- 
titute, and  that  there  was  no  collusion,  etc.,  and  the  Court,  upon  the 
bill  and  answer,  refused  an  injunction : 

IhUU  That  Ihis  Court  will  not  interfere  with  the  discretion  of  the  Judge 
below  in  refusing  lin  injunction  under  the  facts  in  this  case,  and  that 
the  employment  and  payment  of  the  principal  defendant  as  stated  did 
not  discharge  the  surety  from  liability  on  the  judgment. 

Sureties.  Before  Judge  Green.  Rockdale  Superior  Court. 
May  Term,  1871. 

This  case  is  sufficiently  reported  in  the  opinion. 

A.  M.  Speer;  S.  C.  McDaniel,  for  plaintiff  in  error. 

M.  Arnold,  for  defendant. 

LiOCHHANE,  Chief  Justice. 

It  appears,  by  reference  to  the  facts  in  this  case,  that  Hol- 
Hngsworth, the  plaintiff  in  error,  instituted  his  complaint  in 
« quity  against  J.  B.  Tanner,  praying  injunction  to  stop  the 
fiiforcement  of  certain  fi.  fas.  At  the  hearing  Tanner  made 
inswer,  and  upon  argument  the  Court  refused  the  injunction. 
T\\\%  judgment  of  the  Court,  refusing  the  injunction^  was 
«^'Xoepted  to,  and  is  the  error  assigned. 

The  bill  sets  up  that  sometime  in  1861  HolHngsworth  be- 
r  Ame  the  security  of  one  Peter  Mosely,  upon  certain  notes 
V.  liich  he  gave  to  a  party  named  Sprayberry,  which  had  been 
-•led  to  judgment,  and  subsequently  transferred  by  Spray- 
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berry  to  J.  B.  Tanner.  The  bill  alleges  that  while  Tanner 
was  the  owner  of  these  judgments  he  became,  by  contract, 
indebted  to  Mosely,  the  principal  in  the  notes,  iif  the  sum  of 
three  hundred  dollars,  or  a  sum  exceeding  the  amount  of  the 
fi.  fas.,  and  that,  in  fraud  and  violation  of  the  equities  of 
the  complainant,  he  did  combine  and  confederate  with  Mosely 
and  settled  and  paid  him  off,  still  holding  the  fi.faa,  unset- 
tled, which  payment  he  avers  was  without  his  consent  or 
knowledge. 

Mr.  Tanner,  in  his  answer  to  that  part  of  the  bill,  says 
that  sometime  in  September,  1864,  he  procured  the  services 
of  Mosely  to  take  some  negroes  belonging  to  him  out  of  the 
way  of  the  Federal  army,  for  which  he  paid  him  in  Confetl- 
erate  money,  at  the  time  the  services  were  rendered,  amount- 
ing to  $255  00,  in  old  issue,  and  that  his  family  were  in 
great  destitution,  and  he  paid  him  for  the  service  to  relieve 
him  and  his  family,  etc.  He  denies  all  fraud  or  collusioDi 
and  gives  a  statement  of  the  facts  as  they  occurred. 

The  ground  of  equity  urged  by  the  complainant  is  that, 
inasmuch  as  the  holder  of  the  fi.  faa.  had  in  his  hands  this 
money  and  paid  it  over  to  Mosely,  the  principal  in  the  notes 
upon  which  the^.  /o^.  were  based,  by  this  act,  he  has  dis- 
charged the  surety,  and  that  equity  ought  to  interfere  by  in- 
junction to  stop  the  collection  of  the  Ji.  fas.  out  of  the  prop- 
erty of  the  security,  the  plaintiff  in  error.  The  decision  of 
this  Court  in  3  Kelly,  Curran  vs.  Colbert,  239,  is  invoked 
to  sustain  the  doctrine,  that  any  act  of  the  holder  which  in- 
creases the  rtsk  of  the  surety  will  discharge  the  surety.  That 
case  was  the  dismission  of  a  levy  and  the  release  of  the  prop-  j 
erty  of  the  principal,  levied  on  by  a  creditor  having  judg- 
ment against  the  principal  and  surety,  without  the  privity 
of  the  surety.  But  the  doctrine  is  clearly  recognized  as  set- 
tled in  the  books  that  "  mere  indulgenoe,  unless  given  upon  a 
new  and  distinct  consideration,  or  unless  given  under  such  a 
binding  obligation  as  precludes  the  creditor  from  pursuing 
his  remedy  on  the  debt,  will  not  discharge  the  surety .'' 
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Jfow,  after  judgment  against  the  principal  and  surety,  (for 
that  is  this  case,)  the  rule  is,  that  anj  act  of  the  creditor  which 
discharges  the  lien  of  the  judgment,  discharges  also  the  ob- 
ligation of  the  surety,  and  if  the  fi,  fa,  were  levied  upon  the 
property  of  the  principal  defendant,  and  the  levy  dismissed 
by  the  creditor,  whereby  injury  resulted  to  the  surety,  it  is 
just  that  such  act  should  enure  to  his  discharge.  The  con- 
tract of  suretyship  is  one  of  strict  law,  and  the  creditor  to 
retain  his  lien  on  the  property  of  the  surety,  must  do  no  act 
which  discharges  the  principal,  or  which  endangers  the  rights 
of  the  surety,  or  by  which  he  changes  the  original  rights  of 
the  parties  at  the  time  the  contract  was  made. 

But  while  these  doctrines  found  in  our  Code  are  fully  re- 
cognized, we  do  not  think  the  case  made  by  the  bill  and  an- 
swer presents  such  a  case  by  the  pleadings.  Was  the  em- 
ployment of  Mosely  to  discharge  a  service  for  the  creditor, 
for  which  he  was  to  be  paid,  and  for  which  he  was  paid  at 
the  time,  such  an  act  as  injured  the  surety,  or  varied  the 
contract  and  obligation  of  suretyship  in  the  original  agree- 
ment? We  think  not.  The  answer  exhibits  the  facts,  under 
such  circumstances,  as  negatives  all  motives  of  fraud  or  collu- 
sion. He  was  the  owner  of  a  judgment  against  him  and 
complainant  as  surety,  and  while  holding  this  judgment  he 
employed  the  principal  defendant  for  a  specific  duty,  at  a 
certain  price,  and  paid  him;  he  was  destitute  and  his  family 
needed  the  actual  payment  for  his  services  to  live  at  the  time. 
Id  no  sense  could  this  act  be  regarded,  under  our  law,  as  a 
discharge  of  either  principal  or  surety.  And  we  therefore 
affirm  the  judgment  of  the  Court  below. 
Judgment  affirmed. 
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D.  A.  Bakeb^  plaintiff  in   error,  vs.  G.  M.  T.  Boweb, 

defendant  in  error, 

1.  When  a  sheriff  was  notified  in  writing  that  an  execution  placed  in  his 
hands  was  founded  on  a  debt  which  was  for  the  purchase  money  •( 
land  claimed  as  a  homestead,  and,  having  failed  to  make  the  moneji 
was  ruled  for  the  amount  of  the  execution : 

ffeldf  That  the  sheriff  was  liable  to  be  ruled  for  the  value  of  the  laud 
he  was  notified  to  levy  on  and  Bell«  that  being  the  extent  of  the  injury 
which  the  plaintiff  sustained  by  the  failure  of  the  sheriff  to  perform 
his  legal  duty ;  and  that  the  rule  should  have  been  made  absolute 
against  him  for  that  amount,  and  not  for  the  amount  due  on  the  exe- 
cution, if  that  exceeds  the  value  of  the  land. 

2.  The  resolution  of  the  General  Assembly  prohibiting  the  levy  of  and 
sale  under  executions  founded  upon  debts  contracted  prior  to  Jaue, 
1865,  is  not  a  good  excuse  for  a  sheriff  who  failed  to  collect  the  money 
on  such  execution.    (B ) 

Sule  against  Sheriff.    Belief.    Homestead.    Before  Judge 
Gbeek.    Newton  Superior  Court     March  Term,  1871. 

In  1869  Henry  Camp,  as  trustee  of  Sarah  A.  Camp,  and 
James  D.  Johnson,  as  security,  gave  a  promissory  note  to  A. 
P.  G.  Harris,  reciting  in  it  that  it  was  ''for  the  land  late 
residence  of  West  Harris,  deceased.^'  A.  P.  G.  Harris  sold 
this  note  to  Baker.  Johnson  died  and  Pace  administered  on 
his  estate.  Baker  had  sued  and  obtained  judgment  on  said 
note;  it  became  dormant,  and  was  revived  in  December, 
1869.  In  April,  1870,  a^./a  was  issued.  On  the  16th  of 
May,  1870,  plaintiff's  attorney  delivered  to  Bower,  the 
sheriff,  a  written  order  "  at  once  to  levy  the  Ji,  fa.  on  the 

land  adjoining  (him)  you,  that  purchased  of  %  Harris, 

and  now  in  possession  of  said  Henry  Camp  and  family,  the 
judgment  and  Ji.fa.  being  for  the  purchase-money  of  said 
land.     In  default  I  shall  seek  to  execute  the  law.'' 

On  the  29th  of  July,  1870,  Bower  levied  the  Ji.  fa.  on 
said  land,  stating  in  the  levy  that  it  was  done  under  said 
order.  On  the  4th  of  August,  1870,  Camp,  as  trustee, 
made  affidavit  that  he  desired  to  take  the  benefit  of   the 
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Eelief  Act  of  1868.  ThereupoD,  Bower  suspended  proceed- 
ings.  Plaintiff's  counsel  ruled  him  for  the  money.  He 
answered  that  he  made  said  levy  under  said  order^  as  afore- 
said, and,  when  about  to  advertise  the  land  for  sale  in  Sep- 
tember, received  said  affidavit  and  stopped  proceedings^  be- 
cauge  he  was  advised  and  believed  it  was  his  duty,  so  to 
do,  and  returned  the  papers  to  Court,  that  the  relief  matter 
might  be  disposed  of.  Further,  he  said  that  when  said  or- 
der to  levy  was  given  there  was  in  existence  a  resolution  of 
the  General  Assembly  prohibiting  the  levy  on  and  sale  of 
property  under  any  j£.  /a.,  founded  upon  a  debt  contracted 
prior  to  the  1st  of  June,  1865,  and  he  could  not,  without 
disr^rd  of  said  resolution,  sell  said  property.  He  notified 
plaintiff's  attorney  that  he  would  proceed,  if  he  would  give 
to  him  a  boud  of  indemnity  to  protect  him  for  selling  the 
propertyr  Further,  he  answered  that  said  property  had 
been  set  apart  by  the  Ordinary  as  Camp's  homestead.  At  the 
hearing,  the  plaintiff's  counsel  put  in  evidence  the  original 
note,  etc.,  aforesaid.  The  Court  discharged  the  rule,  and 
that  is  assigned  as  error. 

Clabk  &  Pace,  for  plaintiff  in  error. 

John  J.  Floyd,  for  defendant. 

Warner,  Judge. 

This  was  a  rule  against  the  sheriff,  calling  on  him  to  show 
cause  why  he  should  not  pay  to  the  plaintiff  the  amount  due 
on  an  execution  against  the  defendant,  or  be  attached  for 
contempt  in  failing  to  execute  the  process  of  the  Court.  The 
sheriff  in  answer  to  the  rule  showed  for  cause  that  the  de- 

• 

fendant,  on  the  4th  of  August,  1870,  filed  an  affidavit  under 
the  provisions  of  the  Act  of  1868,  for  the  relief  of  debtors, 
and  to  adjust  the  same  on  principles  of  equity,  the  note  on 
which  the  judgment  was  rendered  bearing  date  prior  to  the 
1st  June,  1865.    The  judgment  on  which  the  execution  is- 
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sued  18  dated  29th  September^  1869,  that  there  was  a  reeo- 
lutioD  of  the  General  Assembly  prohibiting  the  levy  and 
sale  of  property  under  execution  on  debts  contracted  prior 
to  1st  June,  1865,  and  that  the  property  of  the  defendant 
has  been  set  apart  as  a  homestead.  It  appears  in  the  record 
that  the  execution  was  placed  in  the  sheriff's  hands  on  the 
16th  of  May,  1870,  by  plaintiff's  attorney,  with  written  no- 
tice that  the  debt  on  which  the  judgment  was  founded  was 
given  for  the  purchase-money  of  the  land  on  which  he  was 
directed  and  required  to  levy  the  execution,  that  the  sheriff 
levied  the  execution  on  the  land  as  required  by  the  notice, 
on  the  24th  of  July,  1870.  The  rule  was  moved  for  against 
him  in  March,  1871.  On  hearing  the  rule  and  the  sheriff's 
answer,  the  Court  discharged  the  same,  and  the  plaintiff  ex- 
cepted. The  Court,  on  the  statement  of  facts  disclosed  by 
the  record,  should  have  made  the  rule  absolute  against  the 
sheriff  for  the  amount  of  the  value  of  the  land  which  he 
was  notified  to  levy  on  and  sell,  that  being  the  extent  of  the 
injury  which  the  plaintiff  has  sustained  by  the  failure  of  the 
sheriff  to  perform  his  legal  duty,  and  not  the  amount  due 
on  the  execution,  if  that  shall  exceed  the  value  of  the  land. 
The  Court  below  erred  in  discharging  the  rule  against  the 
sheriff. 
Judgment  reversed. 


L.  J.  Glenn  and  Son,  plaintiffs  in  error,  vs.  Wilijcam 

Shearer,  defendant  in  error. 

1.  When  it  did  not  appear  in  the  record  that  written  notice  of  the  sanc- 
tion of  a  certiorari  had  been  given  as  required  by  the  8987th  Bection 
of  the  Code : 

Heldf  That  the  certiorari  was  properiy  dismissed. 

2.  There  will  be  no  reversal  of  a  judgment,  if  it  was  right,  upon   any 
ground  apparent  from  the  record.     (R.) 

8.  It  is  a  sufficient  assignment  of  errors  to  recite  the  facts  upon  which 
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cerJiorart  issaed,  then  state  that  the  Judge  dismissed  the  certiorari^ 
and  assign  that  dismissal  as  error  without  more.  (R.  See  end  of  re- 
port) 

Certiorari.     Practice  in   Supreme  Court.     Before  Judge 
Hopkins.     Fulton  Superior  Court     October  Terra,  1870. 

At  October  Term,  1867,  of  the  Justices  Court  of  the  1026 
District,  Georgia  Militia,  L.  J.  Glenn  &  Son  obtained  a  judg- 
ment against  Charles  Shearer.  In  February,  1869,  they  gar- 
nisheed  Wm.  Shearer  on  said  judgment.  He  answered  that 
he  owed  Charles  Shearer  nothing,  etc.,  and  his  answer  was 
traversed.  This  issue  came  on  for  trial  before  B.  D.  Smith, 
Notary  Public  and  ex  officio  Justice  of  the  Peace  for  the  same 
district,  who  had  ]ssue<I  the  garnishment.  He  dismissed  it 
upon  the  ground  that  he  had  no  jurisdiction  over  it,  inas- 
much as  the  judgment  was  not  obtained  before  him.  L. 
J.  Glenn  &  Son  sued  out  a  certiorari^  but  gave  no  notice  of 
its  sanction  to  the  other  party.  "  After  argument  had,  the 
Court  dismissed  the  certiorari  and  gave  judgment  for  de- 
fendant for  costs  of  suit;  to  which  action,  decision  and  judg- 
ment of  the  Court  plaintiff  excepts  and  assigns  the  same  as 
error." 

The  bill  of  exceptions  specified  no  error  except  as  afore- 
said. When  it  was  called  here  a  motion  \^as  made  to  dis- 
miss it  because  it  did  not  sufficiently  specify  the  error  com- 
plained of.     The  motion  was  overruled. 

Sidney  Dbll,  for  plaintiffs  in  error.  The  Justice's  Court 
and  the  Notary  Public's  Court  is  the  same  Court :  Constitu- 

m 

tion  of  1868,  Article  V.,  61,  section  6 ;  Article  XI.,  section 
8.  If  not  so  jurisdiction  is  concurrent :  Constitution  1868, 
Article  XL,  section  8. 

Hbnby  Jackson  &  Brother,  for  defendant. 
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Warner,  Judge. 

This  was  a  certiorari  from  a  Justice's  Court,  and  on  the 
bearing  thereof  in  the  Superior  Court  the  oeHiarari  was  dis- 
missed, but  on  what  special  ground  the  Court  dismissed  it 
does  not  appear.  On  looking  into  the  record  it  appears  that 
the  cerUarari  was  sanctioned  by  the  presiding  Judge  on  the 
5th  day  of  March,  1869.  There  is  no  evidence  in  the  record 
of  any  written  notice  haviig  been  given  of  the  sanction  of 
the  writ  of  certiorari  as  required  by  the  3987th  section  of 
the  Code,  and  therefore  the  certiorari  was  properly  dismissed 
by  the  Court  below  on  that  ground.  In  Turner  vs.  GoUins, 
8th  Greorgia  Reports,  252,  this  Court  held,  that  it  was  the 
uniform  determination  of  the  Court  not  to  look  out  of  the 
papers  to  inquire  into  any  fiict,  but  whatever  fact  there  ap- 
pears will  be  taken  to  be  true,  and  if  it  does  not  appear  in 
wriiiiig,  it  does  not  exist.  The  certificate  of  the  Judge  to 
the  bill  of  exceptions  is  the  writ  of  error  to  bring  up  a  case 
from  the  Superior  Court  to  this  Court,  and  the  ten  days'  no- 
tice of  the  signing  and  certifying  the  same  has  always  been 
required  to  appear  on  the  record.  The  sanction  of  the  cer- 
tiorari  by  the  presiding  Judge  is  the  writ  of  error  which 
brings  up  the  case  from  the  Justice's  Court  to  the  Superior 
Court,  and  the  Ufritten  notice  of  such  sanction  should  appear 
on  the  record,  otherwise,  it  will  be  presumed  not  to  have  been 
given. 

Judgment  affirmed. 


Nakoy  Woddail,  administratrix,   plaintiff  in  error,   vs. 
Austin  &  Holliday,  defendants  in  error. 

1.  When  the  evidence  is  conflicting,  and  there  is  sufficient  evidence  to 
support  the  verdict,  and  no  error  in  the  charge  of  the  Court  which 
might  probably  have  produced  a  different  result,  this  Court  will  not 
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interfere  with  the  discretion  of  the  Court  below  in  refusing  to  grant  a 
new  trial  on  the  ground  that  the  verdict  is  contrary  to  the  evidence. 

2.  It  IB  not  a  ground  for  non-suit  that  plaintiff  has  been  adjudged  a  bank- 
rupt since  the  suit  was  begun.     (R.) 

8.  If  plaintiff  is  adjudged  a  bankrupt  afler  suit  brought,  the  Court  may 
direct  the  jury  if  they  find  for  plaintiff,  to  find  that  he  recover  for  the 
use  of  his  assignee  in  bankruptcy.     (R.) 

4.  If  irrelevant  evidence  be  introduced  without  objection,  the  Court  may 
not  charge  the  jury  to  disregard  it.  The  party  wishing  to  have  it  dis- 
regarded shonld  move  to  rule  out  such  evidence.     (R.) 

6.  If  the  evidence  is  confined  to  an  agreed  price  for  goods  sold,  it  is  not 
error  in  the  Court  to  confine  the  jury  to  the  agreed  price  as  the  meas- 
ure of  damages.     (R. ) 

Bankraptcy.  Practice.  Charge  of  the  Court.  Before 
Jadge  Hopkins.  Fulton  Superior  Court.  October  Term, 
1870. 

Aostin  and  Holliday  sued  Mrs.  Woddail  for  ^'  one  kiln  of 
bricky  one  hundred  and  sixty  thousand,  at  $6  00  per  thous* 
and,  $960  00.''  She  pleaded  the  general  issue  and  payment 
in  full. 

Powell  testified  that  he  sold  the  brick  to  defendant  at 
$6  00  per  thousand,  at  kiln-count  Holliday  testified  that 
there  were  one  hundred  and  sixty  thousand  bricks,  and  that 
he  and  Austin  had  each  been  discharged  as  bankrupts  since 
this  suit  was  brought.  Crussell  testified  that,  by  kiln-count, 
there  were  one  hundred  and  sixty  thousand  bricks  in  the 
kiln,  and  that  kiln-count  sometimes  goes  over  and  some- 
times under  actual  count.  Mann  testified  that  he  deliv- 
ered  the  whole  kiln,  and  that  defendant  was  anxious  to  know 
if  the  bi'ick  would  ^'  hold  out  f'  but  Mann  never  counted 
them.  Another  witness  testified  that  she  asked  him  if  they 
would  '^  hold  out,"  saying  she  had  bought  them  at  kiln- 
count.  It  was  admitted  that  defendant  had  paid  plaintiff 
$600  00  for  bricks,  and  that were  assignees  in  bank- 
ruptcy of  said  pontiffs. 

Plaiotifis  closed.  Defendant's  counsel  moved  for  a  non- 
suit, because  said   plaintiflTs  had  been  discharged  as  bank- 
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rupts.  The  Court  overruled  the  motion,  saying  if  there  was 
a  verdict  against  defendant,  it  should  be  so  framed  as  to  pro- 
tect the  assignees. 

For  the  defendant,  her  daughter  testified  that  Powell 
agreed  to  have  one  hundred  and  sixty  thousand  bricks  deliv- 
ered, at  $6  00  per  thousand,  and  another  daughter  aud 
defendant  testified  to  the  same.  And  these  two  testified  that 
but  from  ninety-eight  thousand  to  one-hundred  thousand 
bricks  were  delivered,  and  defendant  denied  the  remarks 
attributed  to  her  by  plaintiff's  witnesses.  Defendant's  son 
testified  that  the  contract  was  for  one  hundred  and  sixty 
thousand,  at  06  00  per  thousand,  by  actual  count,  and  that 
but  ninety *eight  thousand  were  delivered;  and  he  added, 
without  objection,  that  he  sold  all  of  them  at  $9  00  per 
thousand. 

The  Court  charged  the  jury,  among  other  things  not  mate- 
rial :  **  If  plaintifis  sold,  and  agreed  to  deliver  to  the  defend* 
ant,  a  kiln  of  bricks,  to  be  taken  at  kiln-count,  and  at  a  spe- 
cific price  per  thousand,  then  plaintiff  would  be  entitled  to 
recover,  if  the  bricks  were  delivered,  whatever  the  kiln 
amounted  to,  at  kiln-count,  at  the  contract  price.  If  plain- 
tiffs sold,  and  agreed  to  deliver  to  defendant,  bricks  at  an 
agreed  price  per  thousand,  and  if,  on  that  contract,  they 
delivered  bricks,  you  will  find  for  plaintiffs  the  value  of  the 
bricks  so  delivered  at  that  contract  price. 

If  you  find  for  the  plaintiffs,  you  will  provide  in  the  ver- 
dict that  the  co^^lection  shall  proceed  for  the  benefit  of  the 
assignees  in  bankruptcy  of  plaintiffs.    Let  it  be  in  this  form, 

substantially:  *' We,  the  jury,  find  for  the  plaintiffs  $ , 

principal  debt,  $ ,  interest  thereon  to  this  date;  the  col- 
lection to  proceed  for  the  benefit  of  the  assignees  in  bank- 
ruptcy of  the  plaintiffs." 

Afler  the  conclusion  of  the  charge,  defendant's  counsel, 
orally,  requested  the  Court  to  charge  the  jury, "  that  the  fact 
that  defendant  had  sold  the  brick  at  a  higher  price  than  she 
had  paid  for  them,  could  not  influence  them  in  finding  a  ver- 
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diet."  He  declined  so  to  charge,  saying  the  charge,  as  given, 
precluded  the  jury  from  taking  such  a  view  of  the  case.  The 
jury  found,  in  the  form  given,  for  plaintiffs,  for  $360  00, 
principal,  $106  05  interest,  and  costs  of  suit. 

Defendant's  counsel  moved  for  a  new  trial,  upon  the 
grounds  that  the  Court  erred  in  refusing  to  non-suit  plain- 
tiff; in  refusing  to  charge  as  orally  requested ;  in  the  form 
of  verdict  furnished  to  the  jury;  and  because  the  verdict  is 
contrary  to  law,  being  in  favor  of  assignees  who  were  not 
parties;  and  because  it  is  contrary  to  the  evidence,  etc.  The 
new  trial  was  refused,  and  error  is  assigned  on  each  of  said 
grounds. 

L.  J.  Garteell;  Henry  Jackson,  for  plaintiff  in  error. 
The  charge  should  have  been  given,  though  orally  requested : 
35  Ga.  R.,  241;  20th,  528;  17th,  206,  446;  15th,  192. 
Request  to  be  in  writing  was  by  Act  of  1854.  The  verdict 
is  uncertain,  and  cannot  be  executed :  27  Ga.  B.,  470;  40th, 
153. 

TiDWELL  &  Fears;  M,  Arnold,  for  defendants. 

Warner,  Judge. 

This  was  an  action  brought  by  the  plaintiffs  against  the 
defendant  on  a  contract  for  the  purchase  of  a  kiln  of  brick, 
and  on  the  trial  the  main  question  at  issue  between  the  par- 
ties, was  whether  the  bricks  were  sold  by  the  plaintiffs  to  the 
defendant  at  $6  00  per  thousand,  at  kiln-count,  or  at  that 
price  per  thousand  as  the  same  were  delivered  to  the  defend* 
ant  On  this  point  in  the  case  the  evidence  was  contradic- 
tory and  conflicting.  The  jury  found  a  verdict  for  the  plain- 
tiffs. It  also  appears  in  the  record  that  afler  the  commence- 
ment of  the  suit,  the  plaintiffs  had  been  declared  bankrupts. 
A  motion  was  made  for  a  new  trial  on  the  ground  that  the 
Court  erred  in  saying  to  the  jury  that  if  they  found  for  the 
plaintiffs,  they  should  find  their  verdict  in  the  name  of  the 
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plaintiffs,  for  the  use  of  their  assignee  in  bankruptcy,  and 
suggested  to  them  the  form  of  their  verdict.  We  find  no 
error  in  the  ruling  of  the  Court  on  this  point  in  the  case* 
The  verdict  and  judgment  will  be  a  sufficient  protection  to 
the  defendant,  and  it  was  not  a  matter  of  concern  to  her  who 
got  the  money,  if  she  owed  it.  Besides,  it  does  not  affirma* 
tively  appear  that  her  legal  rights  were  in  any  manner  in- 
jureil  on  the  trial  by  this  ruling  of  the  Court  as  to  the  form 
of  the  verdict.  It  appears  in  the  record  that  evidence  was 
admitted  on  the  trial  without  objection,  that  the  defendant 
had  sold  the  bricks  at  a  higher  price  than  she  had  paid  for 
them.  After  tlie  conclusion  of  the  charge  of  the  Court  to 
the  jury,  the  defendant's  counsel  orally  requested  the  Court 
to  charge  them,  that  the  sale  of  the  bricks  at  a  higher  price 
than  the  defendant  paid  for  them  could  not  influence  them 
in  finding  a  verdict,  which  request  the  Court  refuse<l. 

It  is  not  by  any  means  certain  that  it  would  have  been 
proper  for  the  Court  to  have  expressed  an  opinion  in  regard  to 
the  evidence  admitted  before  the  jury,  without  objection,  that 
it  could  not  influence  their  verdict.  If  the  defendant  had 
desired  to  have  got  rid  of  that  evidence  before  the  jury,  the 
proper  manner  to  have  done  so,  would  have  been  to  have 
moved  the  Court  to  rule  it  out  when  it  was  given  in,  and  not 
to  have  admitted  it  without  objection,  and  then  to  request 
the  Court  to  charge  the  jury  that  they  could  not  consider  that 
evidence;  for  if  the  charge  had  been  given  as  requested,  and 
the  jury  had  found  a  verdict  for  the  defendant,  the  plaintiffs 
might  have  complained  that  the  Court  had  invaded  the  prov* 
ince  of  the  jury,  by  instructing  them  that  they  were  not  to 
consider  the  evidence  which  was  before  them  without  objec* 
tion.  The  Court  was  bound  to  consider  the  rights  of  the 
plaintiffs,  as  well  as  those  of  the  defendant,  in  charging  the 
jury  in  relation  to  the  evidence  before  them.  But  the  charge 
of  the  Court  as  given  to  the  jury,  excluded  from  their  con* 
sideration  any  other  price  for  the  bricks  than  the  contract 
price.    The  Court  charged  the  jury,  that  "if  it  should  ap- 
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pear  to  you  from  the  teetimonj,  that  the  plaintiffs  sold  and 
agreed  to  deliver  to  the  defendant  a  kiln  of  brick,  to  be  taken 
at  kiln-county  and  at  a  specified  price  per  thousand,  then 
plaintiffs  would  be  entitled  to  recover,  if  the  bricks  were  de- 
livered, whatever  the  kiln  amounted  to  at  kiln-count,  at  the 
contraat  price.  If  the  testimony  should  satisfy  you  that 
plaintiffs  sold  and  agreed  to  deliver  to  defendant  brick  at  an 
agreed  price  per  thousand,  and  that,  on  that  contract,  they  de- 
livered brick,  then  you  will  find  for  the  plaintiffs  the  value 
of  the  brick  so  delivered  ai  that  contract  price. 

We  find  no  error  in  this  record  which  will  authorize  this 
Conrt  to  interfere  with  the  discretion  of  the  Court  below  ia 
overruling  the  motion  for  a  new  trial  in  this  case. 

Judgment  affirmed. 


G.  S.  Rutledge  d  al.,  plaintiff  in  error,  vs.  R.  B.  Bul- 
lock, Governor,  defendant  in  error. 

1.  The  jortsdiction  of  a  Judge  of  the  Superior  Court  is  co-extensive  with 
the  limits  of  the  State,  and  the  Judge  of  one  circuit  may  hold  a  Court 
in  another  Circuit  than  that  for  which  he  was  appointed. 

2.  Parties  are  bound  to  take  notice  that  Court  may  be  held  at  the  time 
and  place  fixed  by  law,  though  there  may  be  no  Judge  for  the  Circuit 
which  embraces  that  place.     (B.) 

Jurisdiction  of  Judge  of  Superior  Court.     Before  Judge 
Hopkins.     DeKalb  County,  Chambers.     February,  1871, 

Hardin  stood  the  security  of  Rutledge  for  his  appearance 
to  answer  for  an  assault.  At  September  Term,  1869,  Rut- 
ledge did  not  appear,  and  a  rule  ni^i  for  forfeiture  of  the 
bond  was  taken.  Scire  facias  was  issued  and  served  in 
December,  1869,  returnable  to  the  next  term  of  the  Court 
in  March,  1870.  On  the  3d  of  January,  1870,  Judge  Pope 
then  Judge  of  the  Superior  Court  of  said  county,  resigned, 
and  his  vacancy  was  not  filled  by  appointment  till  August 
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1870.  Judge  Pope,  before  resigning,  had  not  invited  any 
Judge  to  hold  the  March  Term,  1870,  of  DeKalb  Superior 
Court. 

Governor  Bullock  requested  Judge  Parrott,  of  the  Cher* 
okee  circuit,  to  go  and  hold  said  term  of  said  Court,  and  he 
went.  When  said  cause  was  called  Rutledge  was  not  pres- 
ent,  nor  did  Hardin  render  any  excuse  for  his  non-delivery; 
but,  by  his  counsel,  contended  that  said  Court  was  being 
illegally  held,  in  that  Judge  Parrott  had  no  right  or  authority 
to  hear  or  determine  the  cause,  for  the  reasons  aforesaid. 
The  Judge  overruled  this  objection.  Counsel  for  Hardin 
then  said  that  they  had  not  known  till  a  day  or  so  before 
that  any  Judge  would  hold  said  Court,  there  being  no  Judge 
of  the  circuit  in  office,  and  he  had  so  informed  Hardin,  and 
Hardin  said  for  that  cause  he  did  not  deliver  Rutledge,  but 
that  he  would  produce  him  the  next  day,  if  the  time  were 
allowed.  The  Court  gave  final  judgment  against  him.  By 
consent,  all  other  civil  business  was  passed.  No  criminal 
business  was  done  except  sentencing  two  parties  who  pleaded 
guilty,  and  Court  adjourned  after  having  sat  but  three  or 
four  hours. 

Fi.fa,,  issued  upon  said  judgment,  was  levied  upon  Har- 
din's land.  He  filed  an  oath  of  illegality,  upon  the  ground 
that  Judge  Parrott  had  no  authority  to  hold  said  Court.  He 
gave  no  bond  for  the  forthcoming  of  the  land. 

When  this  illegality  was  heard,  by  consent,  at  Chambers, 
the  Solicitor  General  moved  to  dismiss  it,  because  no  forth- 
coming bond  was  given,  and  because  Judge  Parrott  did  have 
a  right  to  hold  said  Court.    That  is  assigned  as  error. 

L.  J.  Winn  ;  A.  W.  Hammond  &  Son,  for  plaintiflf  in 
error. 

E.  P.  Howell,  Solicitor  General,  for  the  State.  Consti- 
tution of  1868,  Art.  5,  sec.  10,  par.  3;  11  Ga.  R.,  438;  R. 
Code,  sees.  232,  237,  238. 
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Warner,  Judge. 

This  case  came  before  the  Court  below  on  an  affidavit  of 
illegalitj  to  an  execution  which  was  issued  on  a  judgment  of 
a  forfeited  recognizance  rendered  against  the  defendants  at 
.the  March  Term,  1870,  of  DeKalb  Superior  Court.    The 
main  ground  of  illegality  taken  by  the  defendants  in  the  af- 
fidavit, was  that  there  was  no  Judge  in  the  Atlanta  Cir- 
cuit, and  that  the   Court  was  held  by   Judge   Parrott,  a 
Judge  of  another  Circuit,  who  had  no  legal  right  or  auth- 
ority to  hold  the  Court  and  render  the  judgment  in  said 
case  under  the  following  agreed  statement  of  facts :    "  That 
Judge  Pope,  the  Judge  of  the  Atlanta  circuit  resigned  on  the 
3d  day  of  January,  1870,  and  the  Atlanta  circuit  was  with- 
out any  Judge  until  August,  1870,  when  Judge  Lochrane 
was  appointed  to  fill  the  vacancy.     That  the  March  Term  of 
DeEalb  Court,  1870,  was  held  by  Judge  Parrott  without 
the  request  or  invitation  of  Judge  Pope,  but  on  the  request 
of  Oovernor  Bullock,  and  that  the  judgment  in  the  case 
was  rendered  on  the  7th  day  of  March,  1870,  when  the  Court 
was  held  by  Judge  Parrott,  the  Judge  of  the  Cherokee  cir- 
cuit, the  Atlanta  circuit  being  without  a  Judge.''     The  third 
section  of  the  fifth  article  of  the  Constitution  declares,  '^  there 
shall  be  a  Judge  of  the  Superior  Courts  for  each  judicial  cir- 
cuit.    He  may  act  in  other  circuits  when  authorized  by  law.'' 
The  232d  section  of  the  Code  declares,  '^  The  jurisdiction  of 
the  Judges  of  the  Superior  Courts  is  co^extenaive  with  the 
limits  of  this  State,  but  they  are  not  compelled  to  alternate 
unless  required  by  law.     By  the  233d  section  of  the  Code  it 
is  declared,  that  ''each  of  said  Judges  shall  discharge  all 
the  duties  required  of  him  by  the  Constitution  and  laws  for 
the  circuit  for  which  he  was  elected  or  appointed,  although 
he  may  hold  Courts  in  other  circuits,  and  may  also  exercise 
other  judicial  functions  for  them,  when  permitted  by  law;" 
that  is  to  say,  the  Judge  of  one  circuit  may  hold  Courts  in 
other  circuits  in  the  State,  and  may  also  exercise  other  judi- 
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cial  functions  for  other  circuits  when  permitted  by  law^  as 
to  grant  writs  of  injunction,  certiorari^  and  other  writs,  when- 
ever the  resident  Judge  of  a  circuit  is  absent  or  interested, 
etc.,  as  provided  by  the  238th  section  of  the  Code.  We  are, 
therefore,  of  the  opinion  that  the  Judge  of  one  circuit  may 
rightfully  and  lawfully  hold  a  Court  in  another  and  differ- 
ent circuit  in  the  State  than  that  for  which  he  was  appointed. 
But  it  is  said  if  the  Governor  shall  fail  or  refuse  to  appoiDt 
a  Judge  for  a  circuit  when  a  vacancy  occurs,  as  in  this  case, 
he  can  compel  the  people  of  the  circuit  to  have  their  legal 
rights  determined  by  any  Judge  in  the  State  who  he  may 
think  proper  to  force  upon  them.  That  may  be  so,  but  the 
failure  of  the  Governor  to  perform  his  constitutional  duty  in 
making  an  appointment  to  fill  a  vacancy  when  it  occurs,  is 
one  thing,  for  which  he  is  responsible  to  the  proper  tribunal. 
The  legal  power  and  authority  of  a  Judge  of  one  circuit  to 
hold  a  Court  in  another  circuit  of  the  State,  is  an  entirely 
different  thing.  The  failure  of  the  Governor  to  appoint  a 
Judge  for  the  Atlanta  circuit,  however  objectionable  that 
faihire  in  the  performance  of  his  official  duty  may  have  been, 
did  not  divest  the  Judge  of  the  Cherokee  circuit  of  the  legal 
power  and  authority  to  hold  a  Court  in  the  Atlanta  circuit 
at  the  time  appointed  by  law,  of  which  all  parties  having 
business  in  that  Court  were  bound  to  take  notice. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


F.  A.  Williams,  plaintiff  in  error,  vs.  Adolph  G.  Man- 
dell, defendant  in  error. 

1.  A  plaintiff  who  resides  out  of  tbe  State  is  not  required  to  pay  taxes 
on  his  debt  under  the  provisions  of  the  Act  of  1870. 

2.  A  fact  admitted  in  the  bill  of  exceptions  may  be  the  basis  of  an 
affirmance  of  the  judgment  below,  though  that  fact  did  not  appear  in 
the  proceedings  below.     (R.) 
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Relief  Acts  of  1868  and  1870.  Taxes.  Before  Judge 
Hopkins.    Fulton  Superior  Court.     April  Term,  1870. 

la  April,  1866,  Mandell  obtained  a  judgment  against 
Williams  for  8196  00,  principal,  and  $68  25  interest.  Fi.fa. 
was  issued  and  levie<l  upon  William's  property  in  March, 

1869.  Williams  filed  his  affidavit  that  said  judgment  was 
fouDdetl  upon  a  contract  made  prior  to  June,  1865,  and  that 
he  desired  to  take  the  benefit  of  the  Relief  Act  of  1868.  The 
cause  was  continued.  In  February,  1871,  he  filed  an  amen- 
datory affidavit,  stating  that  he  had  filed  the  other,  and  now 
wished  the  benefit  of  the  Relief  Act  of  13th  of  October, 

1870,  that  plaintiff  had  not  filed  an  affidavit  of  the  payment 
of  taxes  as  required  by  said  last  Act,  that  he,  Williams,  had 
lost  by  the  results  of  the  late  war  $15,000  00,  and  that  he  had 
not  had  the  benefit  of  any  former  reduction  on  said  debt  be- 
cause of  snch  loss. 

When  the  cause  was  called  for  trial,  Mandell's  counsel 
moved  to  dismiss  said  affidavits,  and  that  the  fi.fa.  proceed. 
Williams'  attorney  proposed  to  prove  that  this  cause  was 
tried  when  he  was  at  home,  sick  in  bed,  and  in  the  absence 
of  hb  counsel,  and  that  he  did  not  owe  the  debt.  The  Court 
rejected  this  evidence,  dismissed  the  affidavits  and  ordered 
theji.  fa.  to  proceed.  Williams  sued  out  his  writ  of  error, 
assigning  said  action  as  error.  In  it  he  admitted  that  Man- 
dell was  a  citizen  of  New  York  when  the  judgment  was  ob- 
tained, and  ever  since. 

♦ 

Farrow  &  Thomas,  for  plaintiff  in  error.  Relief  Act 
of  1870  is  constitutional.  Non-residence  makes  no  differ- 
ence: Article  4th,  section  2d,  Constitution  of  United  States ; 
Cooley's  Con.  L.,  397;  Revised  Code,  sections  2211,  2212, 
2213,  3522,  3523,  797,  800,  826.  As  to  relief,  see  40  Ga. 
£.,  494,  327. 

L.  J.  Glenn  &  Son,  for  defendant.  First  affidavit  was 
insuflScient  without  more:  40  Ga.  R.,  326.     Loss  not  as- 
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cribed  to  Mandell :  40  6a.  R.,  154, 175.  Non-resident  owes 
DO  tax  on  judgments  here:  Collins  vs.  Miller,  this  term. 
Evidence  offered  inadmissible:  Revised  Code,  section  3450; 
40  Ga.  R.,  493. 

Warner,  Judge. 

This  was  an  affidavit  of  illegality  filed  by  the  defendant 
to  the  plaintiff's  execution,  claiming  the  benefit  of  the  Relief 
Act  of  1868,  for  losses  sustained  by  the  war,  and  on  the 
ground  that  the  plaintiff  had  not  filed  an  affidavit  of  the 
payment  of  taxes  due  on  the  debt,  as  required  by  the  Act  of 
1870.  The  affidavit  did  not  show  that  the  plaintiff  was  in 
any  way  connected  with  the  defendant's  loss  of  property  bj 
the  war.  It  also  appeared  in  the  record  that  the  plaintiff 
resided  in  the  State  of  New  York  at  the  time  the  judgment 
was  obtained,  and  has  resided  there  ever  since  that  time. 
The  Court  dismissed  the  affidavit  of  illegality  and  the  de- 
fendant excepted.  Held,  that  there  was  no  error  in  the  Court 
below  in  dismissing  the  affidavit  of  illegality  on  the  state- 
ment of  facts  disclosed  by  the  record. 

Judgment  affirmed. 


Thomas  A.  Walker,  plaintiff  in  error,  vs.  Albert  M. 

RiXEY,  defendant  in  error. 

It  is  error  for  the  Court  to  charge  the  jury  upon  an  assumed  state  of  &cU 
not  disclosed  by  the  evidence  in  the  case. 

For  the  neoeasary  facts,  see  the  opinion. 

Underwood  &  Rowell  ;  Printup  &  Fouchb,  for  plain- 
tiff in  error. 

Wright  &  Featherston  ;  Smith  &  Brakham,  for  de- 
tendant. 


J 
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Warneb,  Jadge. 


This  was  an  action  by  the  plaintiff  against  the  defendant 
on  three  promissory  notes  for  the  sura  of  $16,498  00  for  the 
rent  of  a  plantation  in  the  State  of  Alabama,  two  of  said 
notes  dne  25th  December,  1867,  and  the  other  due  25th 
December,  1868.  The  notes  were  signed  by  the  defendant 
and  Porter,  who  rented  the  plantation,  as  partners,  for  three 
years.  After  working  the  plantation  one  year,  Rixey,  the 
defendant,  came  to  this  State,  and  one  of  the  main  grounds 
of  defense  was  that  the  plaintiff  had  evicted  the  defendant 
from  the  plantation  after  the  first  year,  and  ha€  cultivated 
the  same  in  conjunction  with  Porter,  the  other  partner,  for 
the  remaining  two  years.  The  evidence  in  the  record  is 
quite  voluminous,  and  conflicting  in  relation  to  some  ques- 
tions involved  in  it.  On  the  trial  of  the  case  the  jury  found 
a  verdict  for  the  plaintiff  for  the  sum  of  $500  00  only.  A 
motion  was  made  for  a  new  trial  on  several  grounds,  one  of 
which  was  that  the  Court  erred  in  charging  the  jury  at  the 
request  of  defendant's  counsel,  that  "  If  the  evidence  shows 
that  plaintiff  and  Porter  have  colluded  together,  and  have 
taken  possession  of  the  farm,  and  have  excluded  Bizey  the 
defendant  from  participation  in  its  management,  then  Bixey 
is  discharged  from  liability  from  the  time  of  such  collusion 
and  eviction,  and  the  jury  may  consider  how  the  cotton  raised 
on  the  place  was  marked,  how  the  crops  were  made,  who 
controled  the  crops,  who  made  advances,  in  determining  this 
question."  The  Court  overruled  the  motion  for  a  new  trial, 
and  the  plaintiff  excepted.  In  our  judgment,  the  Court 
below  erred  in  charging  the  jury  in  relation  to  the  plaintiff 
having  colluded  with  Porter  to  take  possession  of  the  farm 
and  excluding  the  defendant  from  participation  in  the  man* 
ageroent  of  it,  inasmuch  as  there  is  no  evidence  in  the  record 
of  such  collusion  to  authorize  the  charge  as  given.  Not 
being  satisfied  with  the  verdict  rendered  in  this  case  from 
the  evidence  disclosed  in  the  record,  we  reverse  the  judgment 
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of  the  Court  below  for  error  in  the  foregoing  charge  of  the 
Court  to  the  jury,  and  order  a  new  trial. 
Judgment  reversed. 


J.  P.  Clements,  plaintiff  in  error,  vs.  J.  E.  Logan,  defend- 
ant in  error. 

When  a  bill  was  filed  praying  for  an  injunction  to  restrain  the  defendant 
from  obstructing  a  road  over  his  own  land,  and  the  complainants  did 
not  show  that  they  had  the  legal  right  to  use  the  road  over  the  defend- 
ant's land,  B^  a  private  way,  or  that  the  road  had  ever  been  established 
by  the  proper  authority  as  a  public  road,  or  that  it  had  been  worked 
or  recognized  by  the  public  authorities  of  the  county  as  a  public  road, 
so  as  to  give  the  complainants  a  prescriptive  right  to  nse  it  as  such 
over  the  defendant's  land : 

Hcldf  that  the  injunction  was  properly  refused. 

Injunction.     Roads.     Before  Judge  Parrott.    Whitfield 
county.     Chambers.     May,  1871. 

Clements,  on  behalf  of  himself  and  other  citizens  of  Tun- 
nell  Hill  and  vicinity,  sought  to  enjoin  Logan  from  obstruct- 
ing a  road.  The  bill  made  this  case :  This  road  runs  over 
Tunuell  Hill  ridge  from  the  village  to  the  country,  and  has 
existed  more  than  twenty  years  in  peaceable,  continuous  and 
uninterrupted  use.  It  is  of  great  use  to  said  citizens  as  a 
short  way  to  their  farms  and  to  the  country.  It  passes 
through  land  claimed  by  Logan,  about  two  hundred  and  fifty 
yards.  Logan  has  built  fences  across  it,  and  put  gates 
thereto  and  locked  them,  and  when  the  citizens  have  brolcen 
these  locks  and  pulled  down  these  fences  Logan  restored 
them.  Upon  Clement's  application  two  Justices  of  the  Peace 
had  a  jury  of  freeliolders  to  try  whether  said  obstructions 
were  not  a  nuisance.  After  due  notice  to  Logan,  a  trial  was 
bad,  the  jury  found  that  the  same  were  a  nuisance,  the  Jus- 
tices ordered  it  abated,  and  the  sheriff  tore  them  away.  Yet 
Logan  has  applied  for  a  certiorari,  and  says  that  when  that 
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is  granted  he  will  restore  said  obstructions  in  static  qtio. 
This  will  prove  of  great  inconvenience  to  him  and  other  cit- 
izens, and  Logan  is  insolvent,  and  cannot  pay  damages. 

The  Chancellor  ordered  Logan  to  show  cause  why  the 
injunction  should  not  issue.  He  answered  that  he  bought 
and  paid  for  the  land  in  1866,  made  a  private  way  for  him- 
self to  the  railroad,  got  the  railroad  authorities,  in  1869, 
when  fencing  in  their  right  of  way,  to  leave  gates  so  as  to 
enable  him  to  pass  by  his  private  way,  and  paid  them  for 
the  absolute  control  of  said  gates  ;  that  on  the  20th  of 
April,  1871,  he  was  notified  to  appear  and  have  said  trial  as 
to  nuisance  on  the  22d  of  April,  1871 ;  that  he  appeared, 
and  moved  to  continue,  because  he  had  not  had  time  to  pro* 
cure  an  attorney  and  summon  his  witnesses,  but  the  Justices 
ordered  the  trial  to  proceed,  the  finding  was  against  him, 
and  he  sued  out  certiorari^  intending,  in  good  faith,  to  abide 
the  decision  of  the  Judge  of  the  Superior  Court  on  its  hearing. 
This  certiorari  was  sanctioned  on  the  25th  of  April,  1871,  the 
same  day  on  which  he  was  ordered  to  show  cause  against  said 
injunction.  He  said  that  he  would  be  damaged,  say  $280  00, 
by  said  way  being  used  as  a  road,  that  it  was  no  road,  and 
never  had  been  legally  made  even  a  private  way.  He  ad- 
mitted his  unwillingness  to  allow  the  passage  over  his  land 
without  compensation,  said  it  was  all  he  had,  and  was  worth 
only  about  $500  00,  and  said  he  would  prevent  the  passage 
unless  the  Court  decided  against  his  right  to  do  so.  He 
admitted  that  it  was  a  convenience  to  the  citizens,  but  said 
it  was  not  a  necessity,  because  a  road  but  little  distant  went 
over  said  ridge.  At  the  hearing  there  were  affidavits  by 
several  persons  fully  sustaining  the  allegations  of  the  bill, 
but  none  that  said  way  had  ever  been  legally  designated  or 
fixed  or  traveled  as  a  road.  On  the  contrary  there  were 
others  sustaining  the  main  allegations  in  the  answer.  A 
more  extended  notice  of  them  is  not  material  here.  The 
Chancellor  refused  the  injunction,  and  that  refusal  is  assigned 
as  error. 


32  SUPREME  C!OURT  OF  GEORGIA. 

Clements  vs.  Logan. 

McCuTCHEN  &  Shumate,  for  plaintiff  in  error. 

Joseph  Glenn,  for  defendant. 

Warner,  Judge. 

^  This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendant praying  for  an  injunction  to  restrain  him  from  ob- 
structing a  road  on  his  own  land.  Afler  hearing  the  argu- 
ment on  a  motion  to  show  cause  why  the  injunction  prayed 
for  should  not  be  granted,  the  Court  refused  to  grant  the 
same;  whereupon  the  complainants  excepted.  It  appears 
from  the  record  that  the  obstructions  to  the  road  had  been 
complained  of  as  a  nuisance,  and  a  trial  had  before  the  Jus- 
tices of  the  Peace  and  a  jury  summoned  for  that  purpose, 
and  a  verdict  rendered  by  them  that  the  obstruction  of  the 
road  by  the  defendant  was  a  nuisance,  which  was  abated  by 
the  sheriff,  that  the  defendant  had  obtained  a  certiorari  of 
the  proceedings  had  on  the  trial  before  the  Justices  to  the 
Superior  Court  for  alleged  error  in  that  trial,  and  that  the 
defendant  threatened  to  renew  the  obstructions  to  the  road. 
The  complainants  do  not  show  from  the  evidence  in  the  rec- 
ord that  they  had  the  legal  right  to  use  this  road  over  the 
defendant's  land  as  a  private  way,  either  by  prescription  or 
otherwise,  nor  does  the  evidence  show  that  the  road  had  ever 
been  established  by  the  proper  authority  as  a  pttblio  road, 
or  that  it  had  ever  been  worked,  or  recognized  by  the  public 
authorities  of  the  county  as  a  public  road,  so  as  to  give  to 
the  complainants  a  prescriptive  right  to  use  it  as  such  over 
the  defendant's  land.  In  view  of  the  facts  of  this  case,  as 
disclosed  by  the  record,  we  will  not  interfere  with  the  discre- 
tion of  the  Court  below  in  refusing  to  grant  the  injunction 
prayed  for. 
Let  the  judgment  of  the  Court  below  be  aflBrmed. 
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Doe  ex  dem.^  W.  W.  Baker  et  al.,  plaintiffs  in  error,  vs. 
Roe,  oasiud  ejector,  and  Robert  Roath  et  al.j  tenants,  de- 
fendants. 

The  7th  section  of  the  Act  of  1869,  limiting  the  time  of  actions  for  torts 
committed^  applies  only  to  sach  torts  as  were  committed  prior  to  the 
Ist  June,  1865,  and  not  to  torts  committed  since  that  date. 

Ejectment.  Limitation  of  Actions.  Before  Judge  Par- 
BOTT.    Whitfield  Superior  Court.     May  Term,  1871. 

This  was  ejectment  by  John  Doe  upon  a  demise  for  twenty 
years  from  S.  W.,  L.  L.,  M.  G.,  and  A.  W.  Stevenson, 
jointly,  on  the  Ist  of  January,  1864,  upon  the  demises  of 
each  of  them  on  said  day,  and  on  the  demise  of  William  W. 
Baker  on  the  5th  of  December,  1869,  against  Roe,  casual 
ejector,  and  Robert  Roath  et  al.,  tenants  in  possession.  It 
was  filed  on  the  20th  of  December,  1869. 

The  locus  and  possession  at  beginning  of  the  suit,  and  that 
the  title  was  in  Cox  when  he  conveyed  it,  were  admitted. 
Plaintiff  then  read  in  evidence  a  deed  from  Cox  to  Thomas 
J.  Stevenson  made  in  1842,  and  a  deed  from  said  S.  W.,  L. 
L.,  M.  G.  and  A.W.Stevenson  to  said  Baker,  made  the 
5th  of  December,  1869,  and  showed  that  these  Stevensous 
were  the  sole  heirs  at  law  of  said  Thomas  J.  Stevenson,  who 
died  on  the  11th  of  October,  1862,  and  closed. 

Defendant  read  in  evidence  a^.  fa.  against  S.  W.  Steven- 
son, Sr.,  founded  u]K>n  a  judgment  in  October,  1841,  and 
a  deed  from  the  sheriff  of  said  county  to  James  Edmundson, 
who  bought  the  land  at  sheriff's  sale  under  said  fi.  fa,  in  1843, 
and  a  deed  from  Edmundson  to  John  Hamilton  made  in 
1844.  It  was  admitted  that  Edmundson  and  Hamilton 
each  knew  when  he  purchased  that  the  title  to  said  land  was 
in  Thomas  J.  Stevenson,  a  minor.  Under  the  facts  and  cir- 
cumstances herein  stated,  it  was  admitted  that  Hamilton  took 
possession  in  1844,  died  in  possession,  and  the  tenants  are  the 
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tenants  of  his  admiDistratrix,  said  possession  having  been 
uninterrupted,  etc. 

It  was  shown  that  one  Cox  had  become  bound  to  convey 
certain  land  to  S.  W.  Stevenson,  Sr.,  and  couhl  not  comply, 
and  offered  to  convey  him  the  premises  in  dispute  if  he  would 
surrender  his  bond.  This  vexed  Mr.  S.  W.  Stevenson,  Sr., 
and  he  went  to  the  field.  His  wife  then  told  Cox  that  if  he 
would  convey  the  premises  in  dispute  to  her  infant,  then 
twelve  days  old,  said  Thomas  J.  Stevenson,  she  would  sur- 
render Cox's  obligation  to  her  husband.  Cox  made  the 
deed  to  the  child,  got  his  bond  from  Mrs.  Stevenson,  and 
left. 

S.  W.  Stevenson  testified  that  he  was  then  perfectly  good, 
did  not  authorize  Cox  to  make  said  deed,  and  had  nothing 
to  do  with  it  except  as  aforesaid,  and  that  the  whole  matter 
was  conceived  and  carried  through  by  his  wife ;  that  there  was 
no  intention  to  defraud  his  creditors,  for  that  he  then  owned 
$2,000  00  worth  of  property,  and  owed  but  $125  00;  that 
he  knew  nothing  of  said  sale  by  the  sheriff  till  a  month  afler 
it  was  over.  He  said  his  only  reply  to  Cox,  when  he  pro- 
posed to  make  him  title  to  the  premises  in  dispute  upon  his 
giving  up  his,  Cox's,  bond,  was  that,  if  that  was  all  he  could 
do,  he  would  not  take  anything,  and  left  him. 

When  the  evidence  closed  defendant's  counsel  moved  to 
dismiss  the  action,  because  it  was  barred  by  the  Limitation 
Act  of  1869.  "There  being  no  controversy  as  to  the  time 
of  the  accrual  of  the  cause  of  action,"  the  Court  dismissed 
the  case.     That  is  assigned  as  error. 

D.  A.  Walker  ;  McCutchen  &  Shumate,  for  plain- 
tiffs in  error.  This  tort  was  continuous,  and  therefore  right 
of  action  accrued  after  as  well  as  before  1865.  Acts  of  limi* 
tations  do  not  apply  to  ejectment :  38  6a.  K.,  439 ;  2  Crabb's 
R.,  Pr.,  sec.  2477,  page  1079.  No  prescription  in  favor  of 
persons  knowing  defects  of  their  title :  B.  Code,  sees.  2637j 
2641 ;  7  Ga.  R.,  390 ;  35th;  140, 142. 
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W.  K.  Moore,  for  defendant. 

Warner,  Judge. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff 
on  the  several  demises  alleged  in  the  declaration  against  the 
defendants,  to  recover  the  possession  of  a  tract  of  land  in 
Whitfield  county.     The  demise  from  the  Stevensons  to  the 
plaintiff  is  alleged  to  have  been  made  on  the  1st  day  of  Jan- 
uary, 1864.     The  demise  from   Baker  to  the  plaintiff  is 
alleged  to  have  been  made  on  the  5th  day  of  December,  1869, 
The  action  was  commenced  on  the   20th  December,  1869. 
The  plaintiff  and  defendant  offered  in  evidence  their  respec- 
tive title  deeds  to  the  land  in  dispute,  as  well  as  other  evi- 
dence in  regard  to  their  claim  to  the  land.     After  the  testi- 
mony in  the  case  was  closed,  the  defendant's  counsel  made 
the  point  to  the  Court  that  the  plaintiff's  cause  of  action  was 
barred  by  the  Act  of  1869,  in  relation  to  the  Statute  of  Lim- 
itations, under  the  evidence  in  the  case.  The  Court  sustained 
the  position  taken  by  the  defendant's  counsel,  and  held  that 
the  plaintiff's  action  was  barred,  and  dismissed  the  same ; 
whereupon  the  plaintiff  excepted.     The  seventh  section  of 
the  Act  of  1869  declares,  '^  That  all  actions  for  torts  of  any 
character  whatever,  when  the  tort  or  wrong  was  committed, 
or  the  right  of  action  accrued,  or  the  injury  was  done  whether 
to  the  person  or  property  of  any  person  or  corporation  prior  to 
the  1st  June,  1865,  by  any  person  then  or  now  a  citizen  or  in- 
habitant of  this  State,  which  is  not  now  barred,  shall  be  brought 
and  prosecuted  within  three  months  from  the  passage  of  this 
Act,  or  the  right  of  action  of  the  injured  party  or  plaintiff  in 
the  action,  as  well  as  the  right  of  such  party  to  sue,  shall  be 
forever  extinguished,  barred  and  foreclosed."  This  section  of 
the  Act  applies  only  to  such  torts  as  were  committed  prior  to 
the  1st  June,  1 865,  and  not  to  torts  committed  since  that  date. 
If  the  defendant  was  in  possession  of  the  land  before  that 
date,  the  plaintiff,  to  recover  for  that  wrong  or  injury,  must 
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have  sued  within  three  months  from  the  passage  of  the  Act; 
bat  if  the  defendant  has  been  in  possession  of  the  laud  since 
that  date  (as  the  evidence  shows  that  he  was)  then,  for  the 
wrong  and  injury  done  to  the  land  since  that  time,  the  plain- 
tiff was  not  bound  to  sue  within  three  months.  Besides,  one 
of  the  demises  in  the  declaration  to  the  plaintiff  is  allied  to 
have  been  made  on  the  6th  of  December,  1869,  and  the 
defendant  was  in  possession  of  the  land.  In  our  judgment, 
the  Court  should  have  allowed  the  jury  to  have  passed  upon 
the  evidence  under  the  charge  of  the  Court  as  to  the  law 
applicable  thereto,  and  it  was  error  to  dismiss  the  plaintiff's 
action  on  the  statement  of  facts  disclosed  by  the  record. 
Let  the  judgment  of  the  Court  below  be  reversed. 


Chables  Abebcbohbie,  plaintiff  in  error,  r^.  N.  Baxteb 

et  aL,  defendants  in  error. 

That  part  of  the  15th  sectioa  of  the  Act  of  1870  which  aathorizes  the 
defendant  to  elect  to  give  up  the  property  in  his  possession,  for  which 
the  contract  was  made,  in  full  discharge  of  his  indebtedness,  impairs 
the  obligation  of  the  plaintiff's  contract,  and  is  unconstitational  and 
void. 

Belief  Act  of  1870.  Sureties.  Before  Judge  Pabboit. 
Gordon  Superior  Court.    April  Term,  1871. 

By  consent  this  cause  was  submitted  to  the  Judge  for  de- 
cision upon  the  following  agreed  facts.  Abercrombie  ob- 
tained a  judgment  against  Baxter,  Baxter  sued  out  a  writ  of 
error  to  the  Supreme  Court,  and  gave  bond  for  supersedeas. 
The  judgment  was  affirmed  hy  the  Supreme  Court,  and  a 
motion  was  made  to  enter  judgment  against  the  sureties  on 
said  supersedeas  bond.  Pending  this  motion  the  fi,  fa,  against 
Baker  was  attacked  by  an  oath  of  illegality.  It  made  this 
case:  In   1860  Abercrombie  sold  Baxter  certain  land   at 
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$3000  00,  part  cash  and  balance  on  credit.    The  note  was 
not  paid,  and  in  October,  1869,  Abercrombie  obtained  a  judg- 
ment thereon  aga]n8t  Baxter  for  $2,422  00,  principal,  and 
$1,131  73,  interest,  and  on  this  judgment  said  fi,  fa,  issued. 
It  was  levied  on  said  land  without  an  affidavit  by  Abercrom- 
bie that  he  had  paid  all  taxes  due  on  the  debt  as  required 
hj  the  Relief  Act  of  1870.     Baxter  being  in  possession  of 
the  land  when  the  suit  was  brought,  and  ever  since,  made  a 
deed  conveying  it  to  Abercrombie,  and  tendered  the  same  to 
him  in  satisfaction  of  said  judgment,  offering  Abercrombie 
immediate  possession  of  the  premises  under  said  deed.  Aber- 
crombie refused  to  accept  this  proposition  and  proceeded  to 
have  the  land  sold  under  his  fi.  fa,.   Then  Baxter  filed  his 
affidavit  under  said  Relief  Law,  based  upon  said  facts.     The 
land  is  worth  but  $1,200  00  now.     No  question  of  Baxter^s 
losses  by  the  war  was  submitted.     Upon  these  facts  the  Judge 
decided  that  the  illegality  should  be  sustained,  and  ordered 
the  judgment  to  be  entered  satisfied  upon  Baxter  convejiof 
title  and  possession  of  said  premises  to  Abercrombie,  and 
therefore  also  refused  to  allow  judgment  entered  against  talC 
sureties.     This  is  assigned  as  error. 


D.  A.  Walker,  for  plaintiflF  in  error.     Relief  Act 
constitutional   because   it   impairs   obligations  of  oouxmn 
Judgments  vs.  Sureties.  Robinson  V8,  Dumas,  Januan  Z  r; 
1871.    Acts  of  1870,  page  92. 

W.  H.  Dabney,  for  defendants. 
Wabner,  Judge. 


This  was  an  affidavit  of  illegality  to  an 
ground  that  the  defendant  had  elected  to  p-. 
which  was  the  consideration  of  the  deU  fv  " 
cntion  was  issued  to  collect,  in  full  dimnmtj^ 
edness  to  the  plaintiff  under  the  pruvieiaii  * 
tion  of  the  Act  of  1870.    The  Coon 
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of  illegality,  and  ordered  that  the  title  to  the  land  be  vested 
in  the  plaintiff,  and  the  execution  against  the  defendant; 
Baxter,  be  entered  satisfied,  to  whicli  ruling  of  the  Court  the 
plaintiff  excepted.  This  case  comes  within  the  principles  of 
the  decision  in  Gunn  V8»  Hendry,  decided  during  the  present 
term.  So  much  of  the  15th  section  of  the  above  recited  Act 
as  authorizes  the  defendant  to  elect  to  give  up  the  property 
in  his  possession  for  which  the  contract  was  made,  in  full 
discharge  of  his  indebtedness,  impairs  the  obligation  of  the 
plaintiff  ^8  contract,  and  is  unconstitutional  and  void. 
Let  the  judgment  of  the  Court  below  be  reversed. 


J.  H.  Lowery,  plaintiff  in  error,  vs.  J.  E.  Davidson  et  cU., 

executors,  defendants  in  error. 

1.  When  an  exemplification  of  the  probate  of  a  will  in  another  State  is 
filed  in  the  Clerk's  office  in  this  State  ander  the  provisions  of  the  2414th 
section  of  the  Code,  properly  aathenticated  according  to  the  law  of  the 
State  of  the  testator's  domicil,  it  is  sufficient  to  authorize  the  executors 
of  the  testator  to  sue  in  the  Courts  of  this  State. 

2.  Certain  cotton  receipts  were  given  to  Davidson,  the  testator,  in  his 
lifetime,  by  the  defendant,  subject  to  the  demand  of  Davidson  or  his  . 
order,  and  on  the  back  thereof  was  written,  '^  Deliver  to  T.  N.  John- 
son, or  order.    W.  Davidson :  " 

Uddy  that  this  did  not  vest  the  title  to  the  cotton  in  Johnson  as  against 
Davidson's  legal  representatives,  but  that  it  was  competent  to  prove 
by  Johnson  that  he  was  merely  the  agent  of  Davidson  to  receive  the 
cotton  and  had  no  personal  interest  in  it,  and  that  the  indorsement  oq 
the  back  of  the  receipt  was  made  far  that  purpose  only. 

8.  When  a  defendant,  in  a  Court  of  law,  seeks  to  avoid  his  contract  on 
the  ground  of  mistake,  he  must,  by  his  pleadings,  allege  the  grounds  of 
the  mistake  as  fully  as  he  is  required  to  do  in  a  Court  of  equity  to 
entitle  him  to  relief. 

Administrators  and  Executors.  Evidence.  Pleading. 
Before  Judges  Andrews  and  Gibson.  Richmond  Superior 
Court.    January  Term,  1871. 
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The  executors  of  William  Davidson  averred  that,  on  the 
1st  of  February,  1863,  he  owned  and  possessed  twenty-eight 
bales  of  cotton,  that  they  were  casually  lost,  that  Lowery 
found  them,  and,  on  the  30th  of  September,  1866,  converted 
them  to  his  own  use  to  their  damage,  etc.     On  the  trial,  to 
show  their  authority  to  sue  as  executors,  they  offered  in  evi- 
dence a  copy  of  Davidson's  will  and  their  letters  of  execu- 
torship, which  were  authenticated  by  a  certificate  purport- 
ing to  be  made  in  Charleston  District,  South  Carolina,  and 
which  concluded    as  follows:     "And  I  do  further  certify 
that  I  am  sole  Judge  of  the  Court  of  Ordinary  of  Charles- 
ton District  in  said  State,  and  there  is  not,  by  law,  any  Clerk 
of  said  Court,  and  that,  in  my  official  capacity  as  Judge,  I 
am,  also,  ex  officio,  in  the  law,  the  sole  Clerk,  nor  is  there 
any  other  officer  of  said  Court,  nor  any  other  Judge,  Chan- 
cellor or  Vice-Chancellor  of  the  said  Court,  having  super- 
vision of  the  acts  of  the  Judge  of  the  Court  of  Ordinary  of 
the  District  and  State  aforesaid.     And  I  do  further  certify 
that  the  said  Court  is  a  Court  of  record,  and  that  the  records 
of  said  office  are  in  my  sole  possession,  keeping  and  custody 
and  under  my  sole  control ;  and  I  do  further  certify  that 
this  testimonial  and  the  foregoing  attestation  is  in  due  form 
of  law."     It  was  signed  by  him  officially,  "George  Buist, 
Judge  of  Probate,"  and  to  it  was  attached  the  official  seal  of 
said  Court     Defendant's  counsel  objected  to  this  evidence 
because  it  was  not  certified  by  the  Clerk  of  the  Court  but  by 
its  Judge.     The  objection  was  overruled  and  the  paper  was 
read  as  evidence. 

Plaintiff's  counsel  next  read  in  evidence  two  receipts  head- 
ed "J.  H.  Lowery,  Warehouse  and  Commission  Merchant, 
Augusta,  Georgia  " — one  dated  the  1st  of  February,  1863, 
the  other  without  a  date,  each  signed  "  John  Holmes,  for  the 
proprietor,"  each  acknowledging  the  receipt  of  fourteen  bales 
of  cotton  from  William  Davidson,  "marks,  etc.,  as  per  mar- 
gin, subject  to   this  receipt  or  his  order,"  on  paying,  etc. 
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On  the  margin  of  each  receipt  were  numbers  from  one  to 
fourteen^  and  opposite  each  number  the  weight  of  a  bale  of 
cotton.  Under  the  heading  "  marks,"  on  the  dated  receipt, 
there  was  nothing;  in  the  other  receipt  there  were  the  letters 
" H  D  F."  On  each  receipt  was  indorsed :  "Deliver  to  T. 
N.  Johnson,  Esq.,  or  order.     W.  Davidson." 

They  then  proved  the  demand  of  said  cotton  from  Lowery 
and  his  refusal  to  deliver  it  before  the  action  was  begun^  and 
the  value  of  the  cotton,  and  closed.  Defendant's  counsel 
moved  for  a  non-suit  upon  the  grounds  that  it  was  not  shown, 
by  legal  evidence,  that  said  plaintiffs  were  Davidson's  execu- 
tors, for  the  reason  aforesaid  as  to  said  certificate,  and  because, 
by  said  indorsement  on  the  receipts,  the  right  to  sue  was  out 
of  them  and  in  Johnson.     The  Court  refused  the  non-suit. 

Plaintiff's  counsel  then  asked  to  open  the  cause  to  prove 
by  Johnson  that  the  indorsement  to  him  was  simply  to  ena- 
ble him,  as  Davidson's  agent,  to  get  the  cotton,  and  that  he 
had  no  interest  in  it.  This  was  objected  to  upon  the  ground 
that  it  was  varying  a  written  contract  by  parol,  but  the  Court 
allowed  Johnson  to  be  examined,  and  he  so  testified.  Plain- 
tiff's witnesses  to  the  demand  testified  that  when  Lowery  re- 
fused to  deliver  the  cotton,  he  said  he  could  not  because  be 
had  delivered  it  to  Dr.  Hall.  This  Dr.  Hall  testified  that, 
during  the  war,  when  the  Confederate  States  auth6ritie8 
were  seizing  houses  for  storage,  Lowery  told  him  that  he  had 
in  his  warehouse  twenty-eight  bales  of  cotton  belonging  to 
the  estate  of  George  Y.  Davis,  deceased,  and  that  he,  Hall, 
had  better  take  it  away,  and  he  did  take  it;  that  soon  after 
Davis'  death  said  Johnson  seemed  to  know  all  about  Davis' 
affairs,  gave  Hall  information  as  to  Davis'  property,  said  he 
had  a  claim  against  the  estate  of  Davis,  and  spoke  of  this 
cotton  several  times,  and  Hall  promised  to  pay  his  claim, 
which  was  for  burial  expenses  of  Davis,  when  he  sold  said 
cotton.  Hall  sold  the  cotton  and  paid  Johnson's  bill  to 
Johnson  or  his  clerk  or  agent.  Johnson  seemed  solicitous 
about  Davis'  affairs  and  relatives,  asked  frequently  about 
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them,  and  asked  for^  and  got  from  Hall,  Davis'  watch  to  send 

to  Davis'  relatives.    Afterwards  Johnson's  clerk  presented 

to  Hall  these  said  receipts,  and  said  Johnson  wished  to  know 

if  he  knew  anything  of  the  cotton  therein  mentioned.    This 

was  the  first  Hall  had  ever  heard  of  any  counter-claim  to 

this  cotton,  and  from  the  facts  aforesaid  he  had  no  doubt  but 

that  Johnson  at  first  knew  that  the  cotton  which  he  had  sold, 

and  out  of  which  Johnson's  claim  was  paid,  was  the  cotton 

which  came  from  Lowery's.     Defendant's  counsel  offered  in 

evidence  defendant's  books  of  original  entries  to  show  that 

the  cotton  called  for  by  said  receipts  was  stored  with  him  by 

Davis,  and  was  his,  and  that  the  receipts  to  Davidson  were 

issued  by  a  clerk  by  mistake.    The  Court  ruled  that  the 

books  were  inadmissible. 

In  rebuttal,  Johnson  testified  that  he  had  no  recollection 
of  Hall's  paying  his  claim  for  burial  expenses  of  Davis ;  that 
he  got  said  watch  to  send  to  Davis'  sister,  and  sent  it ;  that 
he  knew  nothing  about  Davis'  business,  never  had  a  busi- 
ness transaction  with  him  ;  that  he  and  Davis  were  refugees 
from  Charleston,  Davis  was  an  old  and  respectable  citizen  of 
Charleston,  sojourning  at  Hamburg,  buying  cotton  for  David- 
son and  others  in  Augusta,  and  when  Davis  was  sick  he  wait- 
ed on  him,  and  when  he  died,  buried  him  at  his  own  expense; 
being  a  trifling  expense,  as  it  was  paid  in  Confederate  money. 
He  gathered  up  his  personal  effects,  and  handed  them  to  the 
Clerk  of  the  Superior  Court  and  Hall  for  administration, 
and  never  knew  that  he  had  any  cotton.     He  got  the  watch 
npon  the  application  of  Davis'  sister,  who  resided  in  Phila- 
delphia.    This  is  the  only  business  he  had  with  the  estate. 

After  argument  had  the  jury  retired  to  consider  of  their 
verdict.  While  they  were  out  defendants'  attorneys,  as  it  is 
alleged,  accidentally  discovered  among  some  papers  in  the 
canse,  and  which  had  been  in  possession  of  plaintiff's  coun- 
sel, a  receipt  from  defendant  to  George  Y.  Davis,  in  his  life- 
time, for  the  storage  of  twenty-eight  bales  of  cotton,  dated 
the  1st  of  February,  1863,  at  the  beginning,  and  ending  with 

Vol.  xlit— 4. 
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the  payment  of  storage  on  the  5tb  of  January,  1864.  There 
was  no  other  mark  to  show  that  it  was  for  the  cotton  sued 
for.  They  made  no  mention  of  the  discovery ,  so  far  as  the 
record  shows,  until  after  the  jury  rendered  a  verdict  for  the 
plaintiff. 

Defendant's  counsel  moved  for  a  new  trial  upon  the  grounds 
that  Judge  Andrews,  who  presided  on  the  trial,  erred  in  ad- 
mitting said  record  as  evidence;  in  refusing  to  non-suit 
plaintiffs;  in  allowing  the  cause  opened  for  Johnson's  testi- 
mony, and  in  allowing  him  to  testify  in  explanation  of  the 
indorsement  of  the  receipts  to  him  ;  in  rejecting  defendant's 
books ;  because  of  said  newly  discovered  evidence,  and  be- 
cause the  verdict  was  contrary  to  law,  etc.  l*he  motiou 
recited  the  finding  of  said  receipt  as  aforesaid,  and  that  its 
existence  was  unknown  to  defendant  and  his  counsel  before, 
but  this  was  not  supported  by  any  affidavit.  The  motion 
was  heard  before  Judge  Gibson,  who  refused  a  new  trial. 
Error  is  assigned  upon  each  of  said  points. 

J.  C.  Snead;  Clairborne  Snead,  for  plaintiff  in  error. 
McLaws  &  Ganahl,  for  defendant. 
Warner,  Judge. 

This  was  an  action  of  trover  brought  by  the  plaintifTs 
against  the  defendant  to  recover  the  value  of  twenty-eight 
bales  of  cotton.  The  plaintiffs  sued  as  the  executor  and  ei- 
executrix  of  William  Davidson,  who  died  in  the  State  of 
South  Carolina.  The  plaintiffs  had  filed  in  the  Clerk's  office 
of  the  Superior  Court  an  exemplification  from  the  record  of 
the  Court  of  Probate  of  South  Carolina,  showing  the  probate 
of  the  will  of  the  testator,  and  the  appointment  of  the  plain- 
tiffs as  his  executors  in  that  State,  and  relied  on  the  same  as 
evidence  of  their  right  and  title  to  maintain  their  action 
against  the  defendant  in  the  Courts  of  this  State,  under  the 
provisions  of  the  2414th  section  of  the  Code.  This  reconl 
was  objected  to  on  he  ground  that  it  was  not  certified  to  bj 
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a  Clerk.     The  record  was  certified  to  by  the  Judge  of  Pro- 
bate, in  which  he  states  that,  by  the  law  of  that  State,  there 
is  no  Clerk  of  his  Court,  that  in  his  ofScial  capacity  as  Judge^ 
he  is  also  ex  officio^  in  the  law,  the  sole  Clerk  thereof,  and  that 
this  testimonial  and  the  foregoing  attestation  are  in  due  form 
of  law.     In  our  judgment,  this  record  was  properly  authen- 
ticated according  to  the  law  of  the  State  of  the  plaintiffs' 
domicil,  so  as  to  entitle  them  to  sue  in  the  Courts  of  this 
State,  under  the  provisions  of  the  Code  before  cited,  as  exec- 
tors  of  the  deceased  testator.     On  the  trial  of  the  case  the 
jury  found  a  verdict  for  the  plaintiffs,  and  a  motion  was  made 
for  a  new  trial,  which  was  overruled  by  the  Court,  and  the 
defendant  excepted.     There  was  no  error  in  admitting  the 
evidence  in  explanation  of  the  indorsement  on  the  cotton 
receipts  which  made  the  cotton  subject  to  the  demand  of 
Davidson^  or  to  his  order.     The  indorsement  on  the  back  of 
the  receipts  is  in  the  following  words :  "  Deliver  to  T.  N. 
Johnson,  Esq.,  or  order.     W.  Davidson."     The  evidence  of 
Johnson  shows  that]  the  indorsements  on  the  back  of  the 
cotton  receipts  were  only  intended  to  give  him  authority  as 
the  agent  of  Davidson  to  receive  the  cotton ;  that  he  had  no 
personal  interest  in  it,  and  acted  only  as  agent.    This  did  not 
vest  the  title  to  the  cotton  in  Johnson  as  against  Davidson,  for 
whom  he  was  acting  merely  as  the  agent,  or  as  against  his 
legal  representatives.     There  was  no  error  in  rejecting  the 
books  of  the  defendant  in  evidence  for  the  purpose  of  show- 
ing that  the  receipts  for  the  cotton  were  given  to  Davidson, 
instead  of  to  Davis,  by  mistake,  under  the  pleadings  and  evi- 
dence in  this  case.     If  a  defendant  in  a  Court  of  law  seeks 
to  avoid  his  contract  on  the  ground  of  mistake,  he  must,  by 
his  pleadings,  allege  the  grounds  of  the  mistake  as  fully  in  a 
Court  of  law  as  he  is  required  to  do  in  a  Court  of  equity, 
BO  as  to  give  the  adverse  party  notice,  before  he  can  introduce 
evidence  of  such  mistake,  in  order  to  avoid  the  contract  on 
that  ground.     There  is  no  allegation  in  the  defendant's  plea 
that  the  contract  set  forth  in  the  receipts  was  the  result  of 
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either  accideDt  or  mistake,  so  as  to  enable  him  to  avail  him- 
self  of  that  equitable  ground  of  defense  in  a  Court  of  law« 
Besides,  it  is  not  very  apparent  how  the  defendant's  books, 
containing  his  own  acts,  would  conduce  to  show  bis  mistake 
in  giving  the  receipts  for  the  cotton  to  Davidson.  It  may 
may  be  true  that  the  defendant's  .books  show  that  the  storage 
on  the  cotton  was  paid  by  Davis,  which  might  have  been 
done  as  the  agent  of  Davidson,  and  the  fact  that  the  receipts 
given  to  Davis  by  the  defendant  for  the  storage  are  now  found 
in  the  hands  of  Davidson's  executors,  would  seem  to  look  that 
way,  although  the  defendant  makes  the  discovery  of  that 
fact  a  ground  for  a  new  trial,  as  being  newly  discovered  evi- 
dence. In  view  of  the  facts  of  this  case,  as  disclosed  by  the 
record,  we  are  unable  to  find  any  legal  ground  on  which  to 
reverse  the  judgment  of  the  Court  below. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


M.  A.  Inman,  administratrix  et  al.^  plaintifis  in  error,  vs. 

D.  J.  Jones,  defendant  in  error. 

When  a  defendant  has  had  his  day  in  Court  he  cannot,  by  an  affidavit  of 
illegality,  go  behind  the  judgment  and  attack  it  on  the  ground  that  the 
consideration  of  the  debt  on  which  the  judgment  was  rendered  was  the 
purchase-money  due  for  slaves. 

Slave  Debts.  Estoppel.  Before  Judge  Twiggs.  Burke 
Superior  Court.     May  Term,  1871. 

On  the  19tli  of  November,  1868,  Jeremiah  Inman  obtained 
a  judgment  against  D.  J.  Jones,  principal,  and  M.  D.  Jones, 
security,  upon  which  a  fi.  fa.  was  issued  upon  the  25th  of 
November,  1868.  In  December,  1868,  D.  J.  Jones  made 
affidavit  that  said  judgment  ''  was  founded  on  a  debt  the 
consideration  of  which  was  for  the  purchase  of  slaves,''  te 
stop  said  ^. /a.  from  proceeding.  Upon  the  trial  of  this  oath 
of  illegality  it  was  admitted  that  the  suit  in  which  said 
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jadgmeot  was  taken  was  brought  before  the  adoption  of  the 
Constitution  of  1868  ;  that  no  defense  was  made  ;  that  after 
the  adoption  of  the  Constitution  of  1868  an  award  was  made 
in  favor  of  plaintiff  against  said  defendants,  and  said  judg- 
ment was  entered  thereon,  and  that  plaintiff  and  M.  D. 
Jones  are  dead. 

Plaintiff  moved  to  dismiss  the  affidavit  because  it  did  not, 
in  substance  or  tffect,  allege  that  the  consideration  of  the 
debt,  the  foundation  of  said  judgment,  was  a  slave  or  slaves, 
or  either,  or  the  hire  thereof.  2d.  That  affiant  was  es- 
topped from  making  this  defense,  since  said  judgment;  that 
he  Las  had  his  day  in  Court,  and  might  have  pleaded  said 
facts  when  said  award  was  made  the  judgment  of  said 
Court  The  Court  overruled  this  motion  to  dismiss  the  ille- 
gality, and  error  is  assigned  on  said  grounds. 

John  T.  Shewmate,  for  plaintiffs  in  error. 

A.  R.  Wright,  for  defendant. 

Warner,  Judge. 

This  was  an  affidavit  of  illegality  to  a  judgment  rendered 
against  the  defendant  in  November,  1868,  on  the  ground 
that  the  note  on  which  the  judgment  was  founded  was  a 
debt  the  consideration  of  which  was  for  the  purchase  of 
slaves.  The  plaintiffs  made  a  motion  to  dismiss  the  affidavit 
of  illegality  on  the  ground  that  the  defendant  had  his  day  in 
Court,  and  was  now  estopped  from  going  behind  the  judg- 
ment and  setting  np  this  defense  by  an  affidavit  of  illegality. 
The  Court  overruled  the  motion,  and  the  defendant  excepted. 
This  case  is  within  the  principle  decided  by  this  Court  dur- 
ing the  present  term  in  the  case  of  Miller  vs,  Albritton.  The 
defendant  should  have  pleaded  and  proved  the  consideration 
of  the  debt  on  the  trial  of  the  case  when  the  judgment  was 
rendered. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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Jesse  A.  Leaptrot,  plaintiff  lu  error,  vs.  E.  A.  Robert- 
son, admiuistratrix,  defendant  in  error. 

1.  When  an  executor  or  administrator  is  a  party  in  anjsuit  on  a  contract 
of  his  testator,  or  intestate^  the  other  party  shall  not  be  admitted  to 
tesiify  in  his  own  favor. 

2.  When  the  evidence  is  conflicting,  and  there  is  sufficient  evidence  to 
sustain  the  verdict,  And  there  is  no  material  error  in  the  charge  of  the 
Court  which  might  have  probably  produced  a  Afferent  result,  a  nev 
trial  will  not  be  granted. 

8.  As  a  matter  of  practice,  where  a  legal,  pertinent  charge  is  requested 
of  the  Court,  in  writing,  the  Court  should  give  it  to  the  jury  in  the 
language  of  the  request  and  not  hold  up  the  paper  containing  the  re- 
quest,  after  the  same  has  been  read  by  counsel  in  the  hearing  of  the 
Court  and  jury,  and  say,  **  Gentlemen,  I  give  you  all  this  in  charge  as 
requested/' 

Party  as  witness.     New  trial.     Before  Judge  Robikson. 
Washington  Superior  Court.     December,  1870. 

This  cause  was  tried  below  three  times,  and  each  time  the 
plaintiff  obtained  a  judgment  against  the  defendant.  The 
first  verdict  was  for  $4,716  96,  the  second  for  $4,913  50, 
and  the  last  for  $4,225  61.  It  was  trover  for  twenty-one 
bales  of  cotton  brought  by  George  W.  Robertson,  survivor 
of  G.  W.  &  B.  F.  Robertson,  against  Leaptrot.  A  new  trial 
was  granted  by  this  Court  at  June  Term,  1868.  See  Leap- 
trot V8.  Robertson,  37th  Georgia  Reports,  586.  Before  the 
last  trial  George  W.  died  and  Mrs.  Robertson,  his  adminis- 
tratrix, became  tiie  plaintiff. 

Plaintiff's  counsel  read  in  evidence  a  receipt  showing  that 
in  1863  said  firm  bought  twenty-one  bales  of  cotton  from 
Leaptrot,  and  paid  him  therefor  and  took  his  obligation  to 
keep  said  cotton  for  said  firm  till  called  for,  and  then  deliver 
it  at  a  designated  place ;  proved  a  demand  and  refusal  to  de- 
liver and  the  value  of  the  cotton  and  closed. 

The  defense  was  that  tlie  cotton  was  burned  by  Sherman's 
army  in  the  fall  of  1864,  before  the  demand,  and  defendant 
showed  that  his  gin-house  was  so  burned,  and  offered  evi- 


ATLANTA,  JULY  TERM,  1871.  47 

Leaptrotvff.  Robertson. 

dence  to  show  that  said  cotton  was  then  and  there  burned. 
Several  of  his  witnesses  were  negroes. 

In  rebuttal,  plaintiff's  counsel  introduced  evidence  to  show 
that  said  cotton  was  not  so  burned.  The  main  evidence  on 
this  point  were  admissions  by  Leaptrot  that  said  cotton  was 
saved  from  said  fire,  which  admissions  four  or  five  witnesses 
testified  that  Leaptrot  made  to  them  soon  ailer  Sherman's 
forces  burned  said  gin-house.  It  was  stated  by  each  of  these 
witnesses  that  neither  of  said  Robertson's  was  present  when 
any  one  of  said  admissions  were  made.  Defendant's  counsel 
then  offered  to  introduce  defendant  to  testify  only  as  to  those 
admissions^  and  to  give  his  version  of  the  said  pretended  ad- 
missions and  his  explanation  of  them.  The  Court  refused 
to  allow  defendant  to  testify  thereto  because  the  Kobertson's 
were  both  dead. 

JEoLch  side  gave  the  Conrt  written  requests  to  charge  the 
jnry.  What  they  were  does  not  appear.  He  charged  the 
jury,  but  what  he  said  does  not  appear.  Certain  portions  of 
what  he  charged  purport  to  be  in  the  motion  for  a  new  trial. 
The  jury  found  for  plaintiff.  Defendant's  counsel  moved 
for  a  new  trial  upon  the  following  grounds : 

Ist^  Because  the  verdict  is  strongly  and  decidedly  against 
the  weight  of  the  evidence. 

2d.  It  is  contrary  to  the  following  charges  of  the  Court : 

1.  The  preponderance  of  testimony,  when  the  jury  is  satis- 
fied it  is  credible,  should  control  them  in  civil  causes ;  and 
unless  the  negroes  sworn  were  shown  to  be  unworthy  of  credit 
by  some  mode  pointed  out  by  law^  their  testimony  is  to  be 
received  and  acted  upon  as  any  other  testimony  in  the  case. 

2.  The  jury  must  be  satisfied  from  all  the  evidence  that 
the  cotton  burnt  was  not  the  cotton  sued  for.  3.  If  the  jury 
believe  the  burnt  cotton  was  that  sued  for,  they  should  find 
for  defendant^  even  though  defendant  believed  otherwise  and 
said  so. 

3d.  Because  after  giving  said  last  charge  as  requestedj  the 
Courty  when  near  the  close  of  bis  charge,  said,  ''  If  the  ad- 
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missions  of  Leaptrot  were  deliberately  made  he  was  bound 
by  them/'  and  failed  to  qualify  this  as  in  said  last  charge. 

4th.  This  is  the  first  ground  in  different  shape. 

6th.  Because  the  Court  would  not  allow  Leaptrot  to  tes- 
tify as  proposed. 

6th.  Because  the  jury  disregarded  the  charge  as  to  the 
value  of  admissions  and  verbal  declarations  hastily  and  in- 
advertently made,  and  put  their  verdict  wholly  on  said  ad- 
missions. 

This  motion  was  made  in  duplicate,  one  was  filed  and  the 
other  was  sent  to  the  Judge,  who  had  gone  home.     So  &r 
as  can  be  gathered  from  -  the  record,  the  Judge  charged  as 
represented  in  the  second  clause  of  the  second  ground  for  a 
new  trial,  and  he  aeeme  to  deny  not  qualifying  the  charge 
set  out  in  the  third  ground  for  new  trial,  as  defendant's 
counsel  complains  that  be  did  not.     He  refused  a  new  trial. 
The  bill  of  exceptions  alleges  error  in  all  of  said  particulars. 
It  further  alleges  as  error,  that  when  defendant's  counsel 
read  to  the  Court  seven  requests  and  asking  him  to  give  them 
in  charge  to  the  jury,  the  Court,  without  reading  them  to 
the  jury,  held  up  the  paper  and  said :     ^^  Gentlemen,  I  give 
you  all  these  in  charge,  as  requested,"  and  passed  on  to  his 
general  charge.     He  certified  to  the  bill  of  exceptions  as 
true  without  a  word  of  comment.     But  in  his  written  reasons 
for  refusing  a  new  trial,  he  said :  "I  know  that  I  gave  every 
request  of  defendant's  counsel  in  the  language  requested,  ex- 
cept the  eighth,  and  may  have  added,  that  a  man  running  on 
or  talking  at  random  should  not  be  bound  by  sayings  thus 
made,"  and  closed  with  further  remarks  as  i^  the  eighth  re-< 
quest. 

Joseph  S.  Hook  and  E.  W.  Cabswell,  for  plaintiff  in 
error. 

A.  R.  Wright,  for  defendant. 
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Warner,  Judge. 

This  was  an  actiou  brought  by  the  plaintiff^  as  admiuis- 
tratrix,  against  the  defendaot,  to  recover  the  value  of  twenty- 
one  bales  of  cotton,  alleged  to  have  been  converted  by  him 
to  his  own  use.  On  the  trial  of  the  case,  the  jury  found  a 
verdict  for  the  plaintiff  for  the  proven  value  of  the  cotton. 
The  defendant  made  a  motion  for  a  new  trial  on  several 
grounds,  which  was  overruled  by  the  Court,  and  the  defend- 
ant excepted.  The  defendant  was  offered  as  a  witness  to  re- 
but and  explain  his  declarations  made  to  certain  witnesses 
who  were  examined  on  the  trial  in  regard  to  the  loss  of  the 
cotton,  but  not  as  to  any  facts  touching  the  contract  for  the  sale 
of  the  cotton  made  between  himself  and  the  intestate.  The 
rgection  of  the  defendant  as  a  witness  by  the  Court,  to  prove 
the  facts  for  which  he  was  offered,  is  assigned  as  error. 

1.  This  was  a  suit  by  the  administratrix  to  recover  the  value 
of  the  cotton  on  a  contract  made  by  her  intestate  with  the  de- 
fendant, and  it  was  under  that  contract  that  she  derived  her 
title  to  the  cotton.  Where  an  executor  or  administrator  is  a 
party  in  any  suit  on  a  contract  of  his  testator  or  intestate,  the 
other  party  shall  not  be  admitted  to  testify  in  his  own  favor: 
Code,  3798.  The  defendant  was  offered  as  a  witness  to  testify 
in  his  own  favor,  in  a  suit  in  which  the  plaintiff,  as  adminis- 
tratrix, was  a  party,  seeking  to  recover  the  value  of  the  cotton 
on  a  contract  made  with  her  intestate,  and  the  statute  excludes 
him  in  general  terms,  in  all  such  cases,  from  being  a  witness 
in  his  own  favor  for  any  purpose.  If  the  defendant  could 
be  admitted  to  testify  in  his  own  favor  for  the  purpose,  as 
claimed,  why  not  be  allowed  to  testify  in  his  own  favor  for 
other  purposes,  and  thus  practically  repeal  the  statute? 
Where  shall  the  Courts  stop  in  admitting  the  defendant  to 
testify  in  his  own  favor  in  such  cases?  The  obvious  reply 
is,  to  stop  just  where  the  statute  commands  them  to  stop. 
This  question  was  practically  decided  in  the  case  of  Melntyre 
vs.  Meldrim,  40th  Georgia  Reports,  490.    There  was  no  er- 
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ror  in  rejecting  the  defendant  as  a  witness  to  testify  in  his 
own  favor  against  the  plaintiff  on  the  trial  of  this  case. 

2.  The  record  discloses  the  fact  that  this  is  the  third  ver- 
dict found  in  favor  of  the  plaintijOF  in  this  case,  and  we  find 
no  errors  contained  therein  that  will  authorize  tiiis  Court  to 
set  it  aside  under  the  evidence,  which  is  quite  sufficient  to 
sustain  the  finding  of  the  jury.  The  charge  of  the  Court  in 
relation  to  the  admissions  of  the  defendant,  when  considered 
as  an  entire  charge,  was  not  such  an  error  as  was  calculated 
to  mislead  the  jury^  in  view  of  the  facts  of  the  case. 

3.  As  a  matter  of  practice,  when  the  counsel  for  either 
party  reads  written  requests  to  charge  in  the  presence  and 
hearing  of  the  jury,  the  Court  should  either  give  or  refuse  to 
give  such  requests  in  charge.  If  the  request  is  a  legal  and 
pertinent  charge  which  ought  to  be  given  to  the  jury,  then 
the  Court  should  give  it  in  the  language  of  the  request,  by 
reading  the  same  to  the  jury,  and  not  hold  up  the  paper  con- 
taining the  requests  to  charge,  after  the  same  had  been  read 
and  handed  to  the  Court,  and  say :  ''  Gentlemen,  I  give  you 
all  these  in  charge  as  requested.'^ 

The  preponderance  of  the  evidence  in  this  case  was  in 
favor  of  the  verdict,  and  we  cannot  say  that  it  was  not  right 
under  that  evidence.  The  jury  were  the  proper  judges  as  to 
the  credibility  of  the  witnesses,  and  the  weight  to  which  their 
testimony  was  entitled  in  considering  it.  The  losing  party 
is  rarely,  if  ever,  satisfied  with  the  decision  of  either  a  Court 
or  jury,  when  that  decision  is  against  him;  but  the  public 
interest  requires  that  there  should  be  an  end  of  litigation. 
In  view  of  the  facts  disclosed  by  the  record  in  this  case,  we 
do  not  find  any  sufficient  error  to  authorize  this  Court  to  in- 
terfere with  the  verdict,  or  to  control  the  discretion  of  the 
Court  below  in  overruling  the  motion  for  a  new  trial. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Samuel  J.   Wilborn,  plaintiff  in   error,  vs.  M.  Whit- 
field's Executors,  defendants  in  error. 

L  Whilst  it  is  a  general  rale  of  law  that  a  tenant  cannot  di spate  the  title 
of  his  landlord,  yet,  when  the  defendant  offers  to  prove  to  the  Court 
facts  going  to  show  that  the  defendant  was  not  holding  possession  of 
the  premises  as  the  tenant  of  the  plaintiff,  but  under  parties  having 
paramoant  title  thereto,  the  Court  should  allow  the  evidence  to  be  re- 
ceived in  order  to  ascertain  the  truth  of  the  case,  and  then  instruct 
the  jury  as  to  the  law  of  landlord  and  tenant  applicable  to  the  facts 
as  proved  in  relation  thereto. 
2.  The  defendant,  Wilborn,  was  properly  rejected  as  a  witness,  the  other 

party  being  dead. 
S.  Where  ejectment  is  proceeding  against  one  who  claims  that  his  chil- 
dren owned  the  land,  and  he  offered  to  make  them  parties  defendants, 
he  should  have  been  allowed  to  do  so.  (R.) 
4.  And  such  party  had  the  right  to  introduce  a  will  under  which  the  chil- 
dren claimed,  and  to  prove  that  the  premises  in  dispute  were  part  of 
the  property  devised  by  said  will  to  said  children.     (R. ) 

Ejectment.  Evidence.  Before  Judge  Robinson.  Jas- 
I>er  Superior  Court.     October  Term,  1870. 

This  was  ejectment  in  favor  of  the  executors  of  Matthew 
Whitfield  against  S.  J.  Wilborn,  tenant.  The  declaration 
was  in  the  ^'Jack  Jones''  form,  and  had  attached  to  it  a 
copy  of  a  deed  to  the  premises  in  dispute,  made  on  the  1st 
of  January,  1863,  by  "  James  C.  and  John  L.  Robinson, 
trustees  of  Martha  A.  Wilborn,"  to  said  Whitfield.  Th« 
8uit  was  begun  in  1869.  On  the  trial  James  C.  Robinson 
testified  that  his  father  owned  the  land  in  his  lifetime,  that 
defendant  was  in  possession  when  this  suit  was  begun,  and 
showed  what  it  was  worth  annually  for  rent.  He  further 
testified  that  Whitfield  bought  the  land  in  1863  or  1864,  and 
that  he  thought  defendant  rented  the  land  from  Whitfield  in 
1864;  that  defendant  had  been  in  possession  of  the  land  since 
1858,  and  Whitfield  never  was  in  possession.  ^^  It  was  agreed 
by  all  the  parties  that  defendant  should  take  possession ;" 
defendant  never  claimed  the  land  as  his  own.  Here  plain- 
tiffs rested  their  cause. 
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Defendant's  counsel  moved  to  make  defendant's  children, 
Morgan  McAfee  in  right  of  his  wife,  Mary  J.  McAfee,  S. 
C.  Wilborn,  individually,  and  as  guardian  ad  litem  for  L. 
C.  and  W.  H.  Wilborn,  defendants.     This  was  refused. 

They  then  offered  to  show  by  defendant  that  John  Robin- 
son, grandfather  of  those  sought  to  be  made  defendants,  was 
seized  and  possessed  of  said  land  for  forty  years  before  his 
death  in  1857,  as  of  his  own  property;  that,  by  his  will, 
duly  proven,  he  devised  said  land  to  said  parties  sought  to 
be  made  defendants ;  that  they  never  conveyed  the  same,  but 
ever  since  his  death  had  been  in  possession  thereof  by  him- 
self as  their  tenant,  and  that  he  never  held  as  Whitfield's 
tenant. 

He  was  rejected  as  incompetent  because  Whitfield  was 
dead.  Defendant's  counsel  then  offered  to  show  the  same 
outstanding  title  by  said  James  C.  Robinson,  but  the  Court 
rejected  the  evidence.  They  then  offered  in  evidence  a  copy 
of  the  proven  will  of  Robinson,  deceased,  for  the  same  pur- 
pose. No  realty  was  devised  by  the  will,  unless  the  residu- 
ary clause  included  land.  One-fourth  of  the  residuum  was 
devised  to  James  C.  and  John  L.  Robinson,  in  trust  for  the 
children  of  his  daughter,  Martha  A.  Wilborn,  who  we  sup- 
pose was  defendant's  wife.    The  will  was  rejected. 

The  Court  charged  the  jury  that  plaintiffs  must  recover, 
if  at  all,  upon  the  strength  of  their  title,  and  not  upon  the 
weakness  of  defendant's  title ;  that  ^^  two  months'  notice  is 
necessary  from  the  landlord  to  terminate  a  tenancy  at  will ; 
one  months'  notice  is  necessary  from  tenant." 

The  jury  found  for  the  plaintiffs  the  premises  in  dispute, 
with  mesne  profits.  Defendant's  counsel  moved  for  a  new 
trial,  alleging  that  the  Court  erred  in  refusing  to  allow  said 
parties  to  be  made  defendants;  in  holding  defendant  an  in- 
competent witness ;  in  rejecting  the  will  and  the  witness  to 
prove  what  they  sought  to  show  by  defendant ;  because  the 
verdict  was  contrary  to  the  charge  of  the  Court,  against  law 
and  without  evidence  to  support  it,  and  because  said  copy 
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fleet]  went  to  the  jary  with  the  declaration,  though  no  deed 
was  put  in  evidence  by  the  plaintiff.  The  new  trial  was  re- 
fused and  that  is  assigned  as  error. 

Kjby  &  Preston,  for  plaintiff  in  error. 
William  A.  Lofton,  for  defendants. 

Warner,  Judge. 

This  was  an  action  brought  by  the  executors  of  Whitfield 
against  the  defendant,  under  the  statute,  to  recover  the  pos- 
se:3sion  of  a  tract  of  land  in  Jasper  county.  The  plaintiff 
proved  that  the  defendant  was  in  possession  of  the  land,  and 
that  he  rented  it  from  Whitfield  in  the  year  1864 ;  also 
proved  the  value  of  the  yearly  rent  of  the  land,  and  that  the 
premises  in  dispute  was  a  part  of  the  land  which  witness' 
father,  Bobinson,  owned  in  his  lifetime.  On  cross-examina- 
tion, the  plaintiff's  witness  stated  that  the  defendant  went 
into  possession  of  the  land  in  1858,  and  had  been  in  posses- 
sion of  it  ever  since;  that  Whitfield  was  never  in  possession 
of  the  land ;  that  defendant  never  claimed  the  land  as  his 
own ;  that  it  was  generally  agreed  by  all  the  parties  that  the 
defendant  should  take  f possession  of  the  land.  After  the 
plaintiff  had  closed  his  evidence  the  defendant  made  a  motion 
to  make  McAfee  and  others,  who  were  the  devisees  of  the 
land  in  dispute  under  the  will  of  John  Bobinson,  parties 
defendant  for  the  purpose  of  laying  the  foundation  for  the 
introduction  of  evidence  to  show  a  paramount  title  to  the 
land  in  them,  and  to  prove  that  the  defendant  went  into 
the  possession  of  the  land  as  their  tenant,  which  motion  the 
Court  overruled,  and  the  defendant  excepted.  The  defend- 
ant then  introduoed  himself  as  a  witness,  and  offered  to 
prove  that  he  was  not  a  tenant  of  Whitfield,  but  was  the 
tenant  of  the  persons  claiming  under  the  will  of  John  Rob- 
inson,  who  were  sought  to  be  made  parties  defendant ;  that 
John  Robinson  liad  been  seized  and  possessed  of  the  land  for 
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forty  years  prior  to  his  death  in  1857.     This  witness  was 
rejected  by  the  Court  od  the  ground  that  plaintiff's  testator 
was  dead,  and  the  defendant  excepted.     The  defendant  of- 
fered in  evidence  a  certified  copy  of  the  will  of  John  Robin- 
son for  the  purpose  of  showing  title  to  the  land  in  McAfee 
and  others,  which  the  Court  rejected,  and  the  defendant  ex- 
cepted.   The  defendant  offered  to  prove  by  James  Robinson, 
the  plaintiff's  witness,  the  same  facts  which  he  attempted  to 
prove  by  the  defendant  who  had  been  rejected,  which  the 
Court  refused  to  allow  him  to  do,  whereupon  the  defendant 
excepted.     The  jury  found  a  verdict  for  the  plaintiff,  and 
the  defendant  made  a  motion  for  a  new  trial,  assigning  as 
grounds  therefor  the  rulings  of  the  Court  as  hereinbefore 
stated,  which  motion  was  overruled.     Whilst  we  recognize 
the  general  rule  of  law  that  a  tenant  cannot  dispute  the  title 
of  his  landlord,  yet,  under  the  statement  of  facts  disclosed 
by  the  record  in  this  case,  we  think  the  Court  should  have 
allowed  the  parties  to  have  been  made  as  proposed  by  the 
defendant,  received  the  will  of  John  Robinson  in  evidence, 
and  also  should  have  received  evidence  as  to  the  identity  of 
the  land  mentioned  in  the  will,  and  evidence  as  to  whether 
the  defendant  was  in  fact  the  tenant  of  the  parties  claiming 
under  the  will,  or  whether  he  was  in  possession  of  the  land 
as  the  tenant  of  Whitfield^  so  as  to  have  ascertained  from 
the  evidence  what  were  the  rights  of  the  respective  parties. 
And  then  the  Court  should  have  charged  the  jury  as  to  the 
law  applicable  to  landlord  and  tenant,  and  left  the  jury  to 
find  the  fiicts  under  the  evidence.     There  was  no  error  in 
the  rejection  of  the  defendant  Wilborn  as  a  witness,  the 
other  party  being  dead.     See  AdministrcUrix  of  Robertson  vs. 
Leaptrot,  decidetl  at  this  term  of  Court.     But  we  are  satisfied 
this  case  has  not  been  fairly  tried  on  its  merits  from  the 
statement  of  facts  disclosed   by  the  record,  and  therefore 
order  a  new  trial. 
Let  the  judgment  of  the  Court  below  be  reversed. 
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U.  Dabt,  Jr.,  plaintifiF  in  error,  vs.  S.  T.  Dupree,  defen- 
•  fendant  in  error. 

^hen  the  evidence  is  conflicting  and  no  rule  of  law  violated  in  submit- 
ting the  facts  to  the  jury  which  probably  might  have  produced  a  dif- 
ferent result,  a  new  trial  will  not  be  granted  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence,  the  more  especially  when  the  pre- 
siding Judge  is  satisfied  with  the  verdict. 

New  Trial.  Before  Judge  Sessions.  Olynn  Superior 
Court.     November  Term,  1870. 

Dnpree  sued  U.  Dart,  Jr.,  upon  an  account  for  work  and 
labor  from  the  15th  of  March,  1865,  to  the  Ist  of  March, 
1866,  at  $3  00  per  day,  on  which  he  gave  credit  "  by  cash 
and  note,  $105  00,  and  lost  time,  $18  00."  That  he  did  the 
work  and  labor  was  not  disputed.  The  evidence  as  to  its 
value  ranged  from  81  00  to  $3  00  per  day. 

The  defense  was  that  plaintiff  worked  for  his  board  and 
clothing;  that  be  worked  for  defendant's  father,  and  that  the 
father  paid  him  said  "  note  and  cash,  $105  00,"  which  was  all 
his  work  and  labor  was  worth.  It  was  shown  that  plaintiff 
was  boarded  and  clothed  and  got  said  note  and  cash ;  and 
defendant  paid  him  ;  but  as  to  whether  he  employed  him  and 
paid  him  as  agent  for  his  father  or  upon  his  own  account, 
the  evidence  was  conflicting. 

The  Court  charged  the  jury  that  if  the  credit  was  given 
to  defendant  exclusively,  they  should  find  for  plaintiff. 

The  jury  deducted  the  amount  paid,  the  value  of  the 
l)oard  and  clothing,  and  gave  a  verdict  for  plaintiff  for 
$118  00.  Defendant  move<l  for  a  new  trial  upon  the  grounds 
that  said  verdict  was  contrary  to  law  and  the  charge  of  the 
Court,  and  unsupported  by  the  evidence.  The  Court  refused 
a  new  trial.     That  is  assigned  as  error. 

Harris  &  Da.venport,  by  Judge  Collier,  for  plaintiff 
in  error. 
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Habbis  &  WiLLiABfS,  for  defendant. 

Wabneb,  Judge. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendant  on  an  open  account  for  wages.  The  jury,  on  the 
trial,  found  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
$118  00.  A  motion  was  made  for  a  new  trial  on  the  ground, 
that  the  verdict  was  contrary  to  law,  contrary  to  the  charge 
of  the  Court,  and  contrary  to  the  evidence  and  the  weight 
of  the  evidence.  The  Court  overruled  the  motion,  and  the 
defendant  excepted.  The  evidence  was  conflicting,  and  the 
jury  were  the  proper  judges  as  to  the  credibility  of  the  tes- 
timony of  the  witness,  and  the  weight  to  which  it  was  en- 
titled in  view  of  their  interest  and  relation  to  the  parties. 
In  such  cases,  the  uniform  ruling  of  this  Court  has  been  not 
to  interfere  with  the  verdict  where  no  rule  of  law  has  been 
violated  in  submitting  the  facts  to  the  jury^  which  probably 
might  have  produced  a  different  result,  the  more  especially 
when  the  presiding  Judge,  who  tried  the  cause,  is  satisfied 
with  the  verdict.  We  find  no  error  in  this  record  which  will 
authorize  this  Court  to  set  aside  the  verdict  and  grant  a  new 
trial. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


S.  Zeigleb  et  al,,  plaintiffs  in  error,  vs.  Thomas  H.  Beas- 

LEY^  defendant  in  error. 

When  a  bill  was  filed  to  restrain  the  transfer  of  certain  promissory  notes, 
alleged  to  have  been  given  for  the  purchase  of  a  tract  of  land,  the  main 
inducement  for  the  purchase  thereof  being  the  timber  standing  on  the 
land  at  the  time  of  the  sale^  which  the  vendor  had  previously  sold  to 
other  parties  without  the  knowledge  of  the  vendee,  and  the  notes 
given  for  the  land  being  due  at  different  times : 

Hdd,  That  a  Court  of  equity  had  jurisdiction,  under  the  allegations  in  the 
complainant's  bill,  to  restrain,  by  injunction,  the  transfer  of  the  notes 
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by  the  rendor,  which  were  not  dae  at  the  time  of  the  filing  of  the  billy 
until  the  final  hearing  of  the  cause,  to  prevent  a  mnltiplicity  of  suits, 
and  to  have  the  whole  matter  in  controversy  between  the  parties  set- 
tled by  the  decree  of  the  Court. 

Equity.    Injanction.    Before  Judge  Sessions.    Appling 
county.    September,  1871. 

Beasley^s  bill  agaiiiBt  2ieigler  et  al»,  made  this  case :  In 
April,  1870,  he  bought  from  them  certain  lands  containing 
say,  twenty-two  hundred  and  sixty  acres,  with  all  its  appur- 
tenances, without  reservation  or  exception,  for  $2,500  00. 
He  paid  $625  00  cash,  afterward,  and  gave  his  three  notes 
to  them  for  $626  00  each,  dated  the  22d  of  October,  1870, 
and  due  at  six,  twelve  and  eighteen  months  thereafter,  took 
their  deed  and  gave  them  a  mortgage  on  the  land  to  secure 
the  said  notes.  The  land  was  well  timbered,  the  timber  was 
worth  $1,718  00,  and  the  land  worth  but  little. 

Previous  to  said  sale,  on  the  2d  of  February,  1869,  and 
without  Beasley's  knowledge,  defendants  had  conveyed  to 
Hall  &  Miller  the  timber  on  seventeen  hundred  and  fifty- 
nine  acres  of  said  land.  They  have  sued  Beasley  on  the  first 
note  which  is  due.  They  still  hold  the  others  and  the 
mortgage.  They  refuse  to  turn  over  to  him  the  proceeds  of 
the  sale  of  the  timber,  or  to  make  any  deduction  on  said 
notes,  bat  insist  that  he  shall  pay  them.  He  prayed  that 
their  sait  be  enjoined,  that  they  be  enjoined  from  transferring 
the  other  nobea  and  mortgage,  and  that  an  equitable  settle- 
ment be  decreed. 

The  injunction  was  granted.  Defendant  demurred  to  this 
bill,  upon  the  grounds  that  it  contained  no  equity,  plaintiff 
had  adequate  remedy  at  law,  and  the  injanction  was  improv- 
idently  granted.  The  Chancellor  overruled  the  demurrer,, 
and  that  is  assigned  as  error. 

P.  W.  Meldkim,  for  plaintiffs  in  error. 

/.  C.  Nichols,  by  Z.  D.  Harrison,  for  defendant. 

Vol.  XUT.-6. 
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Waeneb,  Judge. 

This  was  a  bill  filed  hy  the  complainant  against  the  de- 
fendant,  on  the  3d  of  October,  1871,  praying  for  an  injunc- 
tion to  restrain  the  collection  of  a  note  then  in  suit,  and  to 
restrain  the  transfer  of  two  other  notes  not  then  due,  which 
the  complainant  had  given  to  the  defendants  for  the  pur- 
chase of  a  tract  of  land.    It  averred  that  the  chief  value  of 
said  tract  of  land  was  the  timber  then  standing  on  it,  which 
was  the  main  inducement  in  making  the  purchase  thereof; 
that  prior  to  the  sale  of  the  land  to  the  complainant,  the  de- 
fendants had  sold  the  timber  on  the  land  to  other  parties 
without  his  knowledge.     The  injunction  was  granted,  and 
the  bill  was  demurred  to  for  want  of  equity,  inasmuch  as 
the  complainant  had  an  adequate  and  complete  remedy  at 
law.    The  Court  overruled  the  demurrer,  and  retained  the 
injunction.     Whereupon  the  defendants  excepted. 

In  view  of  the  facts  disclosed  by  the  record,  there  was  do 
error  in  the  judgment  of  the  Court  below.  The  bill  and 
injunction  were  properly  retained  on  two  grounds.  First,  for 
the  purpose  of  restraining  the  transfer  of  the  two  notes  not 
due  at  the  time  of  filing  the  bill.  Second,  to  prevent  a  mul- 
tiplicity of  suits  on  the  several  notes  given  for  the  land,  as 
the  same  became  due,  so  as  to  have  the  whole  matter  in  con- 
troversy between  the  parties,  in  relation  to  the  sale  of  the 
land,  settled  by  the  decree  on  the  final  hearing  of  the  bill. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Alexander  Murray,  plaintiff  in  error,  vs.   William 

Walker,  defendant  in  error. 

1.  An  agent  for  the  collection  of  a  note  may  not,  withont  instractiona  so 
to  do,  receive  any  other  than  good  currency  in  payment  thereof    (R-) 

2.  But  if  the  agent  received  Confederate  currency  in  payment  of  hia 
principal's  note  without  authority,  and  his  principal  accepted  the  same 
from  him: 
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Eddf  That  the  taking  of  the  Confederate  currency  by  the  principal  and 
its  use  by  him  was  a  ratification  of  the  act  of  his  agent. 

3.  The  verdict  of  the  jury  was  sustained  by  the  evidence,  and  no  rule  of 
law  being  violated  in  submitting  the  casoi  it  was  error  in  the  Court  be- 
low to  grant  a  new  trial. 

This  cause  is  reported  in  the  opinion. 

Welborn  &  Fain;  H.  P.  Bell,  for  plaintiff  in  error. 

George  D.  Rice^  for  defendant. 

LocHRANE,  Chief  Justice. 

This  was  a  bill  filed  by  the  plaintiff  in  error  for  specific 
performance,  under  the  following  statement  of  facts:  Mur- 
ray exchanged  with  Walker  certain  lands  in  Union  county, 
on  the  20th  day  of  October,  1860,  and  gave  him  four  notes, 
difference  in  the  trade,  for  $100  00  each,  falling  dae  annually 
thereafter.  In  1863  the  agent  of  Murray  paid  off,  in  Con- 
federate currency,  the  two  last  notes  mentioned  to  the  brother 
of  Walker,  who  received  the  money  and  sent  it  to  William 
Walker,  the  owner,  which  he  received  and  used.  This  bill 
was  filed  by  Murray  to  compel  Walker  to  execute  to  him  a 
deed  for  the  land  taken  in  exchange.  Upon  the  trial  the 
jury  found  in  favor  of  Murray,  decreeing  that  titles  should 
be  made  to  him  for  the  lands  in  question.  A  motion  for  a 
new  trial  was  made  by  the  defendant  to  the  bill,  upon  the 
grounds  that  the  verdict  was  contrary  to  the  law,  the  evi- 
dence and  the  charge  of  the  Court,  which  the  Court  granted, 
and  this  judgment,  granting  the-new  trial,  is  the  error  which 
we  are  called  upon  to  review.  We  may  say,  in  passing,  that, 
inasmuch  as  the  record  does  not  disclose  what  the  charge  of 
the  Court  was  which  is  complained  of,  that  question  will  not 
be  considered  by  us ;  to  invoke  the  decision  of  this  Court  it 
was  requisite  the  charge  should  have  been  specifically  stated, 
28  Georgia,  186. 

It  appears  from  the  record  that  Murray  was  in  possession 
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of  the  land  under  the  original  contract,  and  that  he  bad 
paid  the  notes  given  for  the  purchase-moneyi  and  he  would 
be  therefore  entitled  to  a  specific  performance  under  the  rules 
laid  down  by  this  Court  in  20  Georgia,  142.  The  defense, 
however,  and  main  ground  in  this  controversy  arises  out  of 
the  payment  of  Confederate  currency  by  the  agent  of  Mur- 
ray to  the  agent  of  Walker.  Confederate  money  received  by 
the  party  or  accepted  by  him  operates  as  a  legal  payment, 
and  extinguishment  of  the  debt,  but  in  this  case  the  weight 
of  the  evidence  shows  that  the  agent  of  Walker  acted  with- 
out his  authority  in  receiving  Confederate  currency. 

1.  And  a  special  agent  holding  a  note  deposited  for  collec- 
tion would  not  be  authorized  without  instructions  to  receive 
any  other  than  good  currency  in  payment  thereof. 

2.  But  from  an  examination  of  the  record  in  this  case,  it 
appears  that  Walker  received  the  money  and  paid  off  a  por- 
tion of  it  in  extinguishment  of  a  debt  due  by  himself,  and 
the  balance  of  it  he  spent.  There  was  no  attempt  to  return 
the  money  either  to  Murray  or  to  his  own  agent,  and  the 
receipt  of  the  money  with  the  fact  of  its  being  used  by  him 
constituted  a  ratification,  and  which  ratification,  upon  his 
part,  under  section  2166  of  the  Code,  estops  him  from  assert- 
ing the  want  of  authority  originally  in  his  agent,  and  is  as 
binding  upon  him  as  if  he  had  himself,  in  fiict,  consummated 
the  act.  And  the  jury  were  the  proper  judges  of  the  evi- 
dence, and  there  was  evidence  sufficient  to  sustain  their  ver- 
dict. 

3.  And  no  rule  of  law  having  been  violated  in  submitting 
the  facts  to  their  consideration,  we  are  of  opinion,  undw  the 
established  rules  of  this  Court,  that  their  verdict  ought  not 
to  have  been  set  aside,  and  we  therefore  hold  that  the  Court 
below  erred  in  granting  a  new  trial  under  the  law  and  the 
&cts  in  this  case. 

Judgment  reversed. 
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Sabah  E.  Kilgo  et  al,  plaintiffs  in  error,  vs.  M.  H.  Van 

Dyke,  defendant  in  error. 

A  and  B  entered  into  a  contract  of  partaershipi  by  which  A  was  to  far* 
nish  goods  to  B,  who  was  to  sell,  them,  and,  after  the  first  cost  of 
the  goods  were  paid,  the  profits  were  to  be  eqnally  divided ;  and, 
after  B*s  death,  A  filed  his  bill  against  his  widow  and  heirs,  to  re- 
cover the  balance  he  claims  dae  to  him,  and  set  up  that,  inasmuch  aa 
B,  daring  the  copartnership,  had  used  funds  arising  therefrom  in  im- 
provements, etc.,  on  certain  property,  which  the  widow  had  set  off  as 
a  homestead  under  the  laws  of  the  State,  his  debt  had  a  lien  thereon. 
A  demurrer  was  filed  to  the  bill,  which  was  overruled  by  the  Court : 

Held,  that  the  Court  erred  in  overruling  the  demurrer,  as  the  debt  due 
by  B  in  his  lifetime  to  A  constituted  no  lien  on  his  property  that  would 
depriye  the  widow  of  her  right  to  homestead  as  against  his  creditors 
therein,  nor  was  the  use  ot  such  funds,  under  the  facts,  within  the  ex- 
ceptions in  said  Act,  for  money  borrowed,  labor  done,  or  material 
famished,  etc,  and  that  the  claim  of  A  against  the  estate  of  B  was  of  not 
higher  dignity  or  of  more  equitable  consideiation  than  other  debts  due 
by  him,  and  that  his  remedy  is  complete  at  law,  and  the  administrator 
on  the  estate  of  B  is  a  necessary  party  to  the  enforcement  of  such  or- 
dinary debts  agfunst  the  estate. 

Lien.  Homestead.  Before  Judge  Knight.  Lumpkin 
Superior  Court.     April  Term,  1871. 

In  September,  1866,  YanDyke  agreed  to  deliver  to  Kilgo 
goods  to  be  sold  by  Kilgo  for  him.  Kilgo  agreed  to  receive 
them  into  his  store  and  sell  them,  and  after  paying  Van 
Dyke  original  costs  they  were  to  divide  the  goods  on  hand 
and  accounts  between  them.  At  that  time  Kilgo  owned  the 
store  and  his  dwelling  adjoining  it,  and  a  farm.  YanDyke 
famished  him  815,000  00  worth  of  goods.  Kilgo  sold  part 
of  them,  and  with  part  of  the  proceeds  had  his  house  repaired 
by  painting,  etc.,  and  paid  his  physician's  bills,  etc.  In 
February,  1870,  Kilgo  died,  leaving  his  widow  and  several 
minor  children,  him  surviving.  Her  books  showed  a  balance 
due  YanDyke  of  say  0800  00,  and  Mrs.  Kilgo  agreed  that 
this  balance  was  due  on  said  partnership  account  She,  as 
head  of  the  &mily,  refused  to  pay  it,  but  has  had  the  store, 
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dwelling  and  farm^  all  set  ap^rt  as  a  homestead  for  herself 
and  family.  No  administration  has  been  taken  on  Kilgo's 
estate.  Upon  this  statement  of  facts  in  his  bill,  VanDjke 
claimed  a  lien  for  said  $800  00  on  said  homestead,  and  prajed 
that  the  homestead  be  subjected  to  its  payment. 

This  bill  was  demurred  to  for  want  of  equity.  The  demur- 
rer was  overruled  and  that  is  assigned  as  error. 

H.  P.  Bell  ;  R.  N.  Quillian,  for  plaintiff  in  error, 
relied  on  40  6a.  R.,  439. 

John  A.  Wimpey  ;  J.  N.  Dorsey,  for  defendant.  Van 
Dyke  has  Hen  :  Story's  Eq.,  J.,  sec.  1237,  1239.  No  pro- 
vision in  Code  for  enforcing  this  lien  :  See  Code  as  to  liens. 
Equity  and  law  jurisdiction  concurrent.  Code,  sec.  3041 ; 
40  Ga.  R.,  442.  The  Court  will  protect  the  minors :  Code, 
sees.  1772,  4133. 

LocHRANE,  Chief  Justice. 

This  bill  was  filed  by  a  copartner  agaiust  the  widow  and 
minor  children  of  a  deceased  copartner,  to  recover  a  balance 
due  on  account,  and  to  subject  property  set  apart  for  a  home- 
stead, to  the  claim.     The  Court  overruled  a  demurrer  filed 
to  the  bill,  and  we  reverse  the  judgment  overruling  the  de- 
murrer, for  the  reason :  1st,  That  it  was  necessary  to  make 
the  administrator  a  party,  whose  right  of  defense  to  the  claim 
and  settlement  of  the  copartnership   transactions   between 
the  complainant  and  his  decedent,  is  a  matter  of  legal  duty 
devolved  upon  him  by  the  law.     2d.  We  are  of  opinion, upon 
the  facts  stated  by  the  bill  and  admitted  by  the  demurrer, 
that  complainant's  claim  is  clothed  with  no  right  in  equity 
to  interpose  and  deprive  the  widow  of  her  right  of  home* 
stead  in  the  estate  left  by  her  deceased  husband ;  for  the 
uses  of  the  funds,  as  alleged  by  the  copartner  in  his  lifetime, 
does  not  bring  the  claim  within  the  exceptions  of  the  Act. 
It  was  neither  money  borrowed,  labor  done,  nor  material  fur* 
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nisbed,  etc.,  thereon,  and  we  are  therefore  of  the  opinion,  and 
so  adjudge,  that  the  j  udgment  of  the  Court  below  be  reversed. 
Judgment  reversed. 


Gilbert  &  Vason,  plaintiffs  in  error,  vs.  Seymour,  John- 
son &  Company,  defendants  in  error. 

The  defendants  were  saed  as  drawers  and  indorsers  on  a  draft  not  paya- 
ble at  a  chartered  bank.  Two  questions  were  made  and  decided  by 
the  Court  below,  as  appears  from  the  bill  of  exceptions :  First,  whether 
the  defendants  were  entitled  to  notice  to  make  them  liable  as  indorsers. 
Second,  whether  the  defendants  were  discharged,  as  indorsers  of  the 
paper,  by  the  failure  of  the  holders  thereof  to  give  reasonable  notice  of 
the  non-payment  of  the  draft  by  Moughon,  the  drawee.  The  Court 
decided  that  notice  was  not  necessary  to  charge  the  defendants  as  in- 
dorsers, to  which  decision  the  defendants  excepted.  Under  the  pro- 
yisions  of  the  Revised  Code  of  this  State,  the  indorsers  of  a  bill  or 
note,  not  to  be  negotiated  at  a  chartered  bank,  are  not  entitled  to  no- 
tice of  non-payment,  or  non-acceptance,  to  charge  them  as  indorsers : 
Code,  2739.  In  our  judgment,  there  was  no  error  in  the  decision  of 
the  Court  below  in  overruling  the  motion  for  a  new  trial  on  either  of 
the  grounds  stated  in  the  bill  of  exceptions. 

Drafts.  Notice  of  non^-payment.  Before  H.  Morgan,  by 
consent,  Judge  pro  hclk  vice,  Dougherty  Superior  Court. 
February,  1871. 

Seymour,  Johnson  &  Company  brought  "complaint" 
against  Gilbert  &  Vason,  on  a  draft  in  these  words : 

"Albany,  Ga,,  March  16,  1867. 

''At  sight  pay  to  the  order  of  oarselves,  two  hundred  and 
five  dollars  and  fifty-five  cents,  value  received,  and  charge 
the  same  to  account  of  GILBERT  &  VASON. 

"To  William  8.  Moughon,  Macon,  Ga. 

"(Indorsed)  'Pay  to  the  order  of  Seymour,  Johnson  & 
Co.''' 
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The  defendants  pleaded  payment.  Plaintifis  read  in  evi- 
dence the  draft,  and  closed.  Defendants  moved  for  a  non- 
suit, because  there  was  no  proof  of  demand  on  Monghon, 
nor  of  notice  to  defendants  of  such  demand,  and  Moughon's 
refusal  to  pay  the  draft.  The  motion  for  non-suit  was  over- 
ruled. Vason  testified  that  Vason  &  Davis  owed  plaintiffs 
$460  00,  and  in  March,  1867,  Johnson  called  for  payment; 
they  offered  him  the  whole  of  the  money,  but  he  preferred 
said  draft  and  the  balance  in  cash,  and  they  settled  with  him 
in  that  way,  and  gave  Moughon  credit  by  the  amount  of  the 
draft ;  Moughon  then  owed  defendants  say,  $500  00,  was  in 
possession  of  land  worth  $50,000  00,  and  considered  solvent 
He  had  promptly  paid  his  bills,  and  defendants  had  no  no- 
tice that  he  had  not  paid  this  draft  till  the  fall  of  1867,  or 
the  winter  of  1867-8.  Then  Moughon  was  insolvent.  The 
jury  found  for  the  plaintiffs  for  the  amount  of  the  draft  and 
costs.  The  defendants  moved  for  a  new  trial,  upon  the 
grounds  that  the  Court  erred  in  not  non-suiting  plaintiffs, 
and  because  the  verdict  was  contrary  to  law,  etc.,  and  be- 
cause plaintiffs'  laches  discharged  defendants.  The  new 
trial  was  refused,  and  that  is  assigned  as  error, 

Vason  &  Davis,  for  plaintiffs  in  error. 

William  E.  Smith,  for  defendant. 

LooHRANE,  Chief  Justice. 

The  controlling  question  in  this  case^  presented  by  the 
record,  is,  whether,  under  the  facts,  plaintiffs  in  error  were 
entitled  to  notice  of  the  non-payment  of  the  draft  made  and 
indorsed  by  them  on  Moughon.  We  have  held  that  the 
Code,  section  2739,  applied  to  indorsers,  and  to  papers  in- 
tended for  negotiation  at  a  chartered  bank,  and  that  parties  to 
notes  or  drafts  other  than  indorsers,  and  not  included  in  the 
terms  of  the  Code,  were  still  entitled  to  the  notice  under  the 
rules  of  law,  required  to  be  given  to  charge  them  with  lia- 
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bilitj.  In  this  casei  the  anomaly  of  the  relation  borne  by 
Gilbert  &  Vason  to  the  draft  on  Moughon,  presents  the  dif- 
ficalty  of  the  application  of  the  legal  principles  involved. 
Id  the  first  place^  they  were  drawers  of  the  draft,  made  pay^ 
abUto  themselves f  and  it  was  by  them  indorsed  over  to  Sey- 
moor,  Johnson  &  Company.  The  paper  was  not  intended 
for  negotiation  at  a  chartered  bank,  and  as  snch  indorsersi 
tbej  were  not  entitled  to  notice.  Were  the  same  parties,  as 
drawers,  entitled  to  notice?  If  distinct  and  independent 
parties,  I  think  they  were;  bat  as  the  paper,  taken  together 
witb  the  circumstances  at  the  time,  is  to  be  regarded  as  one 
traDsaction,  and  in  the  light  of  one'  broad  liability,  we  do 
not  think  the  Conrt  erred  in  holding  that  they  were  bound 
by  the  indorsement  in  the  absence  of  notice  of  the  non-pay- 
ment of  the  draft  by  Moughon,  and,  consequently,  that  the 
Coart  decided  correctly  in  refusing  a  new  trial,  under  the 
law  and  facts  of  the  case. 
Judgment  affirmed. 


9.   Cbutchfield,    administrator,    plaintiff   in   error,  vs. 
George  Pattbn  et  aL,  defendants  in  error. 

The  plaintiff  in  error  in  this  case  filed  his  answer,  in  which  he  set  up, 
by  waj  of  cross-bill,  that  a  certain  sum  of  money  found  to  be  due  by 
the  anditor  to  parties  therein  named,  as  daughters  of  the  decedent,  was 
correct  as  to  the  facts  set  out  in  such  report,  and  admitted  the 
trust  and  the  rights  of  the  parties,  but  alleged  that  such  amount 
ought  not  to  be  paid,  upon  the  ground  that  their  husband's  mari- 
tal rights  attached  thereto,  and  that  they  had,  by  waste  and  misman- 
agement of  the  estate,  rendered  themselves  liable  for  a  larger  amount 
to  the  estate,  and  the  Court  below  dismissed  the  cross-bill  upon  motion: 

Edd,  that  the  right  at  any  time  before  a  final  decree  distributing  the 
assets  to  file  a  bill  setting  up  grounds  of  equity  against  the  payment  of 
certain  debts  is  recognized  by  this  Court,  and  if  the  sul^'ect  matter  has 
been  previously  litigated  or  adjudicated  before  the  Auditor  upon  the 
facts,  and  by  the  Court  upon  exceptions  to  his  report,  relative  to  the 
law,  and  the  interlocutory  judgment  of  the  Court  has  confirmed  the 
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report,  such  facts  mast  arise  npoa  plea  to  the  cross-bill,  and  it  was 
error  in  the  Court  to  dismiss  the  same  upon  motion. 

Equity.  Parties.  Res  adjudicaJta,  Tried  before  Jadge 
Okeal,    Mitchell  Superior  Court.     June,  1871. 

Iq  December,  1861,  Neal  obtained  two  judgments  against 
Allen  Cochran.  Cochran  died  in  1863,  and  Jubal  Cochran 
became  his  executor,  and  by  bis  consent  Polhill,  the  son-in- 
law  of  Allen  Cochran,  took  possession  of  part  of  the  estate 
and  managed  it.  In  1866,  Neal  filed  a  bill  against  Polhill, 
Jubal  Cochran,  etc.,  to  cause  the  assets  of  the  estate  to  be 
preserved  by  placing  them  in  the  hands  of  a  Beoeiver  for 
the  benefit  of  Neal  and  the  other  creditors,  with  a  prayer 
that  their  respective  priorities  be  established,  etc. 

In  November,  1866,  a  Receiver  was  appointed  and  ordered 
to  convert  the  property  into  cash.  This  was  done.  Jubal 
Cochran  died  and  H.  Crutchfield  was  appointed  administra- 
tor de  bonis  non  of  Allen  Cochran.  And  an  Auditor  was 
appointed  and  all  claimants  ordered  to  present  and  prove 
their  claims  before  him.  The  claims  were  afterwards  sub- 
mitted to  an  Auditor  and  he  made  a  report  thereon.  This 
report  was  recommitted  to  him  ^^  with  the  usual  powers  of  a 
Master  in  Chancery,"  to  hear  and  report  upon  any  claims 
that  may  have  been  or  may  be  presented  against  the  estate 
and  not  yet  reported  upon,  and  especially  to  hear  evidence 
and  ascertain  the  amount  of  the  claims  of  Mary  Polhill  and 
Medora  Wade,  claimed  to  be  fiduciary  debts,  due  by  them 
to  their  father  as  their  guardian,  (and  which  they  prayed 
should  be  settled  on  them,)  and  to  pass  upon  their  priority 
over  all  other  debts,  all  to  be  heard  at  a  time  and  place  to 
be  by  him  appointed,  of  which  he  should  give  notice. 

Notice  was  given,  a  hearing  was  had  before  the  Master  ia 
Chancery,  and  in  April,  1869,  he  reported  that  the  assets 
should  be  paid  out  in  the  following  order :  1st.  To  Mrs. 
Polhill  and  Mrs.  Wade;  2d,  the  three  judgments  of  Gar- 
nett  Andrews;  3d,  the  judgment  of  Ewell  Webb,  and  4th, 
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that  of  Johu  W.  Dent,  all  obtained  in  1860.  This  Webb  jJ. 
/a.  was  founded  on  money  loaned  by  the  trustee  of  Melinda 
Zeigler  to  Allen  Cochran  and  Crutohfieldy  procured  Webb  to 
sue  it  to  judgment,  and  he  -subsequently  transferred  it  to 
Crutchfield. 

Cratcbfield,  as  administratori  was,  by  his  attorneys,  present 
before  the  Master  in  Chancery.  When  this  report  was  filed 
various  exceptions  were  filed  thereto  by  attorneys  for  Crutch- 
field, administrator  et  cU.,  among  which  was  a  suggestion  that 
Mrs.  Polhill  and  Mrs.  Wade  were  chargeable  with  the  waste 
of' said  estate  by  their  respective  husbands,  but  this  matter 
was  not  considered  by  the  Master  in  Chancery. 

At  November  Term,  1870,  Melinda  Zeigler  represented 
that  she  had  just  become  of  age,  had  for  years  resided  in 
Ohio,  was  interested  in  said  fund,  being  the  real  owner  of  the 
Webb  fi.  fa.y  and  prayed  to  be  made  a  party  to  said  record. 
The  order  was  granted.  At  the  same  time,  after  all  this,  the 
said  exceptions  were  withdrawn  and  the  report  was  ordered 
to  be  confirmed.  At  the  same  term  there  was  a  motion  to 
set  aside  said  finding  of  the  Master,  which  is  still  pending  in 
fiivor  of  Crutchfield,  administrator,  so  far  as  appears.  (But 
part  of  the  record  being  here,  this  and  other  statements  herein 
may  not  be  accurately  correct.) 

The  Court,  in  May,  1871,  dismissed  the  claims  of  Melinda 
Zeigler  et  al,  against  said  fund,  because  their  claims  were 
founded  on  contracts  made  prior  to  June,  1865,  and  the 
claimants  had  not  filed  affidavits  that  all  legal  taxes  had 
been  paid,  as  is  required  by  the  Relief  Act  of  the  13th  of 
October,  1870.  Crutchfield,  as  administrator  de  bonis  non, 
had  answered  Ideal's  bill,  at  May  Term,  1871,  in  which,  by 
way  of  cross-bill,  he  set  forth  the  facts  touching  Mrs.  Slaugh- 
ter's claim  by  way  of  resisting  her  claim.  (For  these  facts, 
see  Slaughter  vs.  Cudpeppet^  aivte,  at  this  term.)  He  also,  at 
large,  charged  all  the  facts  showing  that,  while  Polhill  was 
80  in  charge  of  the  property  of  the  estate  he  and  Wade  used 
a  larger  amount  of  it  than  Allen  Cochran  owed  his  daugh* 
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ters,  their  wives,  whom  they  married  before  1866.  A  ad  he 
claimed  that  this  claim  of  the  wives  vested  in  their  respec- 
tive husbands,  and  should  therefore  be  set-off  by  said  waste. 
Further,  he  set  forth  the  facts  as  to  Patten's  purchase  of  cot- 
ton from  Pol  hill,  (see  Need  V8.  Patten,  40  Georgia  Reports,)  and 
prayed  that  the  proceeds  of  that  cotton  be  paid  to  him  as  the 
administrator,  for  distribution.  These  two  last  claims  were 
based  on  averments  that  Polhill,  Wade  and  Patten  were 
insolvent.  He  did  not  attack  the  amount  found  to  be  due 
Mrs.  Polhill  and  Mrs.  Wade,  but  said  that  amount  should 
oSset  as  aforesaid  by  such  waste,  and  that  though  a  party  as 
administrator  he  had  never  answered  the  bill,  it  had  never 
been  taken  pro  confeaso  as  to  him,  and  therefore  he  was  not 
concluded.  His  object  now  was  to  get  possession  of  all  the 
assets  to  pay  out  according  to  law. 

Further,  in  answer  to  the  claim  of  Melinda  Zeigler,  he 
answered  that  she  had  resided  in  Ohio,  and  was  just  of  age, 
as  she  averred  ;  that  the  Webb  fi.  fa,  was  hers ;  that  Wil- 
liam Zeigler,  by  his  will,  left  $30,000  00  to  a  trustee  for  her ; 
that  he,  Crutchfield,  assumed  this  trust  in  1859,  and  received 
the  trust  funds  from  his  predecessor,  amongst  which  was  the 
note  on  Cochran,  on  which  said  Wehh  JL  fa.  is  founded.  He 
had  it  sued  in  Webb's  name,  but  in  fact  it  was  his  as  trustee 
for  Melinda  Zeigler,  and  he  ever  held  it  in  that  capacity  only 
till  her  maturity,  and  then  surrendered  it  to  her.  He  prayed 
that  her  priority  of  claim  on  said  fund  be  fixed  by  a  decree. 

Upon  motion,  the  Chancellor  dismissed  all  of  this  cross- 
bill because  it  was  multifarious  and  an  efibrt  to  revive  indi- 
rectly the  former  judgments  of  the  Court  by  which  Crutch- 
field was  concluded. 

This  is  assigned  as  error. 

Lyon  DeGraffenbeid  &  Irvin;  Vason  &  Davis, 
for  plaintiff  in  error. 

Jahbs  L.  Seward  ;  Wright  &  Warren  ;  A.  D.  Ham- 
mond ;  John  Rutherford,  for  defendants. 
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LiOCHRANE,  Chief  Justice. 

It  appears  from  the  facts  in  this  case  that  a  certain  contro- 
versy was  pending  in  the  Court  below  in  relation  to  the  dis- 
tribation  of  the  assets  of  the  estate  of  Allen  Cochran,  de- 
ceased.    During  the  progress  of  the  litigation  certain  mat- 
ters were  submitted  to  an  Auditor,  before  whom  the  parties 
appeared,  and  whose  report  was  made  the  judgment  of  the 
Court.     Exceptions  filed  to  the  report  were  adjudged  invalidi 
and  the  report  of  the  Auditor  was  made  the  judgment  of  the 
Coart,  by  which  two  daughters  of  the  decedent,  both  being 
in  life  and  married,  were  held  to  be  entitled  to  a  trust  debt 
due  by  the  decedent,  their  father,  to  the  amount  of  some 
$7,000  00.     The  present  case  originates  in  the  answer  of 
Crutchfield,  who,  as  administrator  of  the  estate,  and  thereby 
representing  all  the  parties,  creditors  at  interest,  and  who 
sets  up  in  such  answer,  by  way  of  cross-bill,  that,  admitting 
the  said  daughters  to  be  the  children  of  Allen  Cochran,  and 
the  amount  due  them  reported  by  the  Auditor  correct,  still 
their  husbands,  by  their  marital  rights,  were  the  owners  of 
such  estate  inherited  by  their  wives,  and  that  such  husbands 
had,  by  mismanagement  and  waste  of  the  estate,  rendered 
themselves  liable  to  an  amount  of  indebtedness  greater  than 
that  which  had  been  awarded,  and  the  Court  dismissed  such 
cross-bill  upon  motion  in  the  nature  of  demurrer  thereto. 

The  main  question  is,  whether  the  judgment  of  the  Court 
in  dismissing  the  bill  under  the  facts  was  conformable  to  law. 
It  is  admitted  that  this  administrator  was  a  party  to  the 
original  litigation,  first,  as  the  transferee  of  an  execution,  and 
also  as  administrator,  and  either  by  himself  or  counsel  par- 
ticipated therein,  and  that  the  claims  which  he  now  sets  up 
have  their  existence  in  matters  known  to  him  in  his  capaci- 
ties as  aforesaid.  We  are  satisfied  from  this  record  and  by 
the  allegations  of  his  bill,  that  the  questions  raised  upon  mo- 
tion were  not  sufficient  to  have  authorized  the  dismissal  of 
the  bill.    It  was  for  all  purposes  a  cross-bill,  and  set  up  new 
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matters  not  passed  npon  or  l^itimately  within  the  scope  and 
power  of  an  Auditor  or  Master  in  Chancery ;  and  the  Court 
erred  in  dismissing  it,  and  should  have  held  that,  inasmuch 
as  the  bill  admitted  all  the  report  accomplished,  the  par- 
tieB  defendant  thereto  should  have  pleaded  tlie  previous  liti- 
gation and  set  up  in  defense  or  estoppel  thereto  the  questions 
of  adjudication  ai^ed  before  this  Court.     As  to  how  far  the 
possession  of  the  husband,  as  the  agent  of  the  executor,  was 
a  reduction  to  possession  of  the  wife's  equitable  interest,  is  a 
matter  well  settled  by  the  adjudication  of  this  Court,  but  it 
is  not  for  us  to  decide  upon  the  pleadings.     The  qaestion 
is,  has  the  administrator  of  an  estate  the  right  to  set  up, 
by  way  of  cross-bill,  new  equities  before  final  decree  dis- 
tributing the  assets,  after  the  report  of  an    Auditor,  con- 
firmed by  a  judgment  of  the  Court,  dismissing  his  case  with- 
out proper  pleadings  setting  up  the  matters  litigated  or  ad- 
judicated in  estoppel  ?    After  consideration,  we  are  satisfied 
that  he  had  not     For,  under  the  law,  the  Chancellor  had  to 
take  the  allegations  of  the  bill  as  true,  upon  the  motion  to 
dismiss.    And  when  the  bill  set  up  the  report  of  the  Auditor, 
and  admitted  its  force  as  to  the  amount  found  to  be  due,  but 
charged  that  the  fund  was  the  property  of  the  husbands,  and 
that  they,  by  waste  or  mismanagement  of  the  estate,  had  ren- 
dered themselves  liable  to  a  greater  amount,  eta,  then  this 
ground  of  equity  could  not  be  summarily  di8])osed  of  by  dis- 
missal of  the  bill,  but  it  invoked  the  defense  to  be  set  ap  by 
plea  if  the  fiicts  of  the  original  litigation  had  previously  cov- 
ered this  question,  and  the  Court,  upon  such  pleading,  shoald 
have  pronounced  his  judgment.    For  ladies  or  delay  by  the 
administrator,  was  not  in  itself  sufficient,  nor  was  there  snch 
decree  in  the  premises  as  operated  as  an  estoppel,  and   the 
iacts  upon  which  the  right  of  the  defendants  depended   had 
to  be  pleaded  to  invoke  the  judgment  of  the  Court,  if  by 
them  it  appeared  that  the  subject  matter  of  the  cross-bill  had 
been  in  fact  adjudicated. 
•Judgment  reversed. 
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William  H.  Brewer,  plaintiflP  in  error,  va,  Wiley  Jones 

defendant  in  error. 

When,  bj  mistake  of  a  magistrate  in  failing  to  mark  the  name  of  counsel 
to  the  defense  of  a  suit  pending  in  his  Court,  judgment  was  obtained 
agVDSt  the  defendant,  and  such  defendant,  under  a  mistake  and  igno- 
rance of  the  facts,  let  the  time  elapse  for  appeals,  and  filed  his  bill, 
stating  the  facts  of  the  mistake,  and  also  that  he  was  not  liable  for  the 
debt  sued,  it  being,  as  he  alleges,  a  promise  to  pay  the  debt  of  another 
nnder  conditions,  which  is  denied  by  the  defendant  to  the  bill,  and 
upon  hearing  the  evidence  the  Court  refused  the  injunction : 

Eeldj  That  the  Court  erred  under  the  facts  alleged  in  the  bill.  The 
judgment  having  been  obtained  by  mistake,  equity  had  jurisdiction, 
and  the  fact  of  the  liability  was  a  question  for  the  jury  upon  the  evi- 
dence, and  it  was  the  duty  of  the  Court  to  have  restrained  the  levy 
under  such  judgment,  until  the  hearing  upon  all  the  facts  and  evidence 
in  the  case. 

Mistake.  Tried  before  Judge  Clark.  Sumter  county. 
Chambers.     September,  1871. 

This  was  a  bill  for  injunction  under  this  statement  of  al- 
leged facts:  Jones  sued  Brewer  for  Amos'  board,  for  which 
Brewer  was  not  liable,  for  reasons  specified.  Brewer  em- 
ployed an  attorney  to  defend  the  suit,  and  told  the  Justice  of 
the  Peace,  before  whom  the  suit  was  pending,  who  his  at- 
torney was,  and  asked  him  to  mark  his  name  upon  the  docket. 
This  was  the  usual  way  of  pleading  in  said  Court.  Brewer's 
attorney  was  going  away,  and  sent  to  the  Justice  for  leave  of 
absence,  which  he  granted.  By  mistake,  however,  the  Jus- 
tice had  marked  Brewer's  attorney  for  the  plaintiff,  which 
was  not  known  to  Brewer  or  his  attorney. 

Mr.  liumpkin  was  plaintiff's  counsel,  and  when  the  cause 
was  called,  though  he  knew  Brewer's  attorney  had  leave  of 
al^sence,  took  a  judgment,  not  knowing  that  the  cause  was  to 
l>e  defended.  FLfa,  has  issued  and  been  levied  upon  Brew- 
er's property.  The  Chancellor  ordered  Jones  to  show  cause 
why  the  injunction  should  not  be  granted.  He  answered, 
clatmtng  that  Brewer  was  liable  for  said  board,  denying  his 
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defense  to  the  action,  and  denying  that  his  attorney  had  anj 
leave  of  absence  from  the  Court. 

At  the  hearing,  affidavits  were  read  in  support  of  the  res- 
pective sides.  By  an  affidavit  of  the  Justice,  it  appeared 
that  though  the  attorney's  messenger  had  not  gotten  leave  of 
absence,  the  Justice  knew  that  the  attorney  had  gone  to 
marry,  and  would  not  have  taken  up  the  case  had  he  not, 
by  mistake,  marked  his  name  for  plaintiff,  and  supposed  the 
case  was  in  default.  The  attorney  swore  that  he  supposed 
his  name  was  properly  marked,  and  that  he  had  leave  of 
absence,  and  did  not  find  out  that  judgment  had  been  entered 
till  it  was  too  late  to  appeal.  There  were  affidavits  as  to 
the  merits  of  the  defense,  but  they  are  useless  here.  The 
Chancellor  refused  the  injunction,  and  that  is  assigned  as 
error. 

J.  A.  Ansley,  by  the  Eeporter,  for  plaintiff  in  error. 

S.  Lumpkin  ;  Jack  Bbown,  for  defendant. 

LocHBANE,  Chief  Justice. 

It  appears  from  the  facts  in  this  case  that  the  magistrate 
failed  to  mark  counsel's  name  to  a  case  pending  before  him, 
and  owing  to  the  mistake  a  judgment  was  entered  up.  The 
defendant  being  ignorant  of  what  transpired,  permitted  the 
time  for  entering  an  appeal  to  elapse,  and  this  bill  was  filed 
to  restrain  the  levy  under  the  judgment.  The  Court  below 
refused  the  injunction,  and  that  is  the  ground  of  error  assigned. 
By  this  bill  the  facts  going  to  show  the  mistake  made  by  the 
magistrate  are  detailed,  and  also  the  merits  of  the  case  pre* 
sented,  by  which  the  complainant  avers  that  he  was  not  lia- 
ble for  the  debt ;  that  it  was  a  conditional  promise  to  pay 
the  debt  of  a  third  party,  and  the  conditions  had  not  been 
carried  out.  The  answer  of  the  defendant  denies  the  condi- 
tions set  out  in  the  bill. 

We  thinkj  under  all  the  facts  of  this  case^  that  the  Court 
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erred  in  refusing  an  injunction.  The  main  ground  we  put 
it  on  is  the  mistake  by  which  the  judgment  was  obtained. 
Equity  has  jurisdiction  over  matters  of  mistake,  and  we  think 
the  detail  of  facts  in  the  bill  made  out  a  case  for  equitable 
interposition  until  the  hearing  could  be  had  on  the  evidence 
in  the  case.  As  to  the  merits^  we  do  not  now  entertain  that 
question  further  than  to  say  the  fact  of  liability  was  a  ques- 
tion ibr  tJie  jury,  and  we  reverse  the  judgment  of  the  Oourt 
below,  to  let  the  parties  have  a  hearing  upon  all  the  facts 
and  evidence  in  the  case. 
Judgment  reversed. 


William  A.  Ra^wson,  plaintiff  in  error,  vs.  Poindexter 

Chebry,  defendant  in  error. 

1.  On  the  trial  of  an  issue  joined  to  ascertiun  whether  the  defendant  was 
in  poBseasion  of  the  land  for  which  the  note,  the  foundation  of  the  ac- 
tion, was  given  at  the  commencement  of  the  suit,  the  death  of  one  of 
the  parties  to  the  note,  the  survivor  being  the  one  to  whom  the  deed 
was  made,  did  not  exclude  the  plaintiff  as  a  witness  from  testifying^ 

.  and  it  was  error  in  the  Court  to  reject  his  evidence. 

2.  When  a  deed  was  made  to  Cherry  at  the  time  of  the  sale  of  the  land^^ 
and  which  he  still  holds,  we  are  of  opinion  that,  by  the  operation  o 
law  nnder  such  deed,  he  had  the  possession  of  the  lands,  either  by  him- 
self or  tenants,  and  the  jury  found  against  the  evidence  in  finding 
the  contrary,  and  the  Judge  erred  in  dismissing  the  case  upon  such 
verdict  for  non-payment  of  taxes  under  the  Act  of  1870. 

Relief  Act  of  1870.    Possession  of  land.     Before  Judge 
Habbell.    Stewart  Superior  Court.    April  Term^  1871. 

Bawaon  brought  siut  in  August,  1866,  upon  a  promissory 
note  made  in  1861  against  Cherry  alone,  as  security.  He 
had  filed  no  affidavit  of  the  payment  of  taxes  under  the  Belief 
Act  of  13th  of  October,  1870,  averring  that  it  was  unneces- 
sary, because  the  note  was  for  the  purchase-money  of  land  of 
which  Cherry  was  in  possession  at  the  commencement  of  this 

Vol.  xiiiT— 6, 
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suit.    The  Court  directed  a  trial  to  ascertain  whether  tbat 
were  so. 

The  note  was  made  by  one  Day,  and  Cherry  was  but  his 
security.  Day  was  dead.  Rawson  was  offered  as  a  witness, 
but  the  Court  would  not  allow  him  to  testify  because  Day 
was  dead.  Cherry  testified  that  he  knew  of  Day's  buying  a 
place  from  Rawson^  and  giving  such  note  in  part  payment, 
and  that  Rawson  made  the  deed  to  him^  Cherry,  who  stood 
Day's  security ;  that  he  rented  the  land  to  Burke  in  1870  and 
1871 ;  that  he  let  Adams  occupy  it  in  1868  and  1869,  rent 
free ;  that  Day  died  in  the  army,  and  Mrs.  Day  remained  in 
possession  in  1865  and  part  of  1866,  but  when  she  left  he 
did  not  know ;  that  she  left  before  August,  1866,  went  out 
of  her  own  accord,  and  was  not  his  tenant,  he  did  not  put 
her  in  possession.  The  jury  found  that  Cherry  was  not  in 
possession  when  the  suit  was  begun,  and  thereupon  the  Court 
dismissed  the  cause  for  want  of  said  affidavit  as  to  taxes. 
Plaintiff's  counsel  moved  to  set  aside  the  order,  because  the 
Court  erred  in  refusing  to  let  Rawson  testify,  because  the 
verdict  was  contrary  to  law  and  the  evidence,  and  because 
the  dismissal  was  wrong,  because  the  Relief  Act  of  1870,  as 
applied  to  prior  debts,  was  unconstitutional.  The  Court  re- 
fused to  set  aside  the  dismissal,  and  that  is  assigned  as  error. 

B.  S.  WORBILL ;  J.  L.  WiMBERLY,  for  plaintiff  in  error. 
Rawson  was  competent :  R.  Code,  sec.  3798  ;  38  Ga.  R.,  103. 

E.  H.  Beall  ;  M.  Gilles,  for  defendant. 

LocHRAKE,  Chief  Justice. 

This  case  arises  upon  a  motion  to  set  aside  the  order  of  the 
Judge  dismissing  the  case.  It  appears  from  the  record  that 
William  A.  Rawson  had  sued  Cherry,  the  defendant  in  error, 
upon  a  note  for  $2,336  29,  dated  October,  1861,  and  signed 
by  J.  J.  Day  and  the  said  Cherry,  as  security.  Upon  the 
trial  of  this  case  it  became  a  question   before  the  Court 
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whether  CherTjy  the  party  sued,  was  in  possession  of  the 
property  for  which  the  note  was  given  at  the  commenoement 
of  the  action.    And  upon  the  trial  of  such  issue  the  jury  was 
impanneled  and  the  grounds  taken  in  the  motion  to  vacate 
the  order  of  dismissal  transpired,  and  were  alleged  as  errors. 
1.  The  first  question  of  exception  upon  the  trial  of  such  issue 
was  the  rgection  of  the  testimony  of  William  A.  Bawson, 
and  declaring  him  to  be  an  incompetent  witness  to  prove  the 
facts  springing  out  of  the  transaction,  because  Day,  one  of 
the  maktt^  of  the  note,  was  dead.    Under  the  exceptions  to 
section  3798  of  the  Code  of  this  State,  it  is  contended  that 
Bawaon  is  an  incompetent  witness.     In  this  we  think  the 
Court  erred,  as  neither  by  the  terms  of  that  Act  nor  under 
the  facts  in  this  case  in  a  suit  against  Cherry  would  Bawson 
be  held  incompetent  to  give  in  evidence,  the  facts  growing 
out  of  the  transaction  relative  to  him.    And  in  38th  Geor- 
gia, page  103,  this  Court  held  where  a  contract  was  made 
with  a  surviving  co-partner,  the  party  was  permitted  to  give 
in  evidence  the  &cts  of  the  transaction,  although  in  such  case 
one  of  the  partners  and  parties  thereto  was  dead.    But  upon 
this  issue  as  to  whether  Cherry,  the  defendant,  was  in  pos- 
session of  the  land  sold  at  the  institution  of  the  suit,  Baw- 
son was  clearly  competent,  and  his  testimony  entitled  to  be 
received  by  the  Court,  and  we  hold  the  Court  erred  in  re- 
rejecting  it,' 

2.  The  evidence  in  the  case  shows  that  the  deed  was  made 
to  Cherry,  and  that  this  note  was  given  for  the  purchase- 
money;  and  that  Cherry  holds  the  deed  now,  and  is  in  pos- 
session of  the  land.  It  also  shows  that  soon  after  the  pur- 
chase, Day  went  into  the  army,  where  he  died,  and  his  widow 
remained  upon  the  place  a  short  time,  when  she  left.  And 
Cherry  swears  that  she  was  not  his  tenant,  and  that  he  was 
not  in  possession  of  the  land  on  the  13th  of  August,  1866, 
the  commencement  of  the  suit  The  jury  found  that  the  de- 
fendant was  not  in  possession  at  the  commencement  of  the 
action.    Upon  which  finding,  as  Bawson  had  not  filed  his 
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affidavit,  ander  the  Act  of  1870,  the  Jadge  dismiased  his 
case  for  thenon-pajment  of  taxes. 

In  the  view  we  take  of  this  case,  we  are  satisfied  first,  that 
the  execution  of  the  deed  to  these  lands,  made  by  Bawson  to 
Cherry  in  1861,  invested  him  with  the  title  thereto  and  the 
right  of  possession ;  and  that  all  parties,  from  that  date  to 
the  date  of  the  trial,  whether  they  paid  him  rent  or  not, 
were  in  fact  his  tenants;  and  upon  the  trial  of  this  issue,  the 
jury  found  contrary  to  the  evidence  and  against  the  weight 
of  the  evidence.  And  irrespective  of  Rawson's  testimony, 
which  ought  to  have  been  admitted,  the  facts  demonstrate 
that  Cherry  was  the  legal  owner  of  the  property,  holding 
title  thereto;  and  the  jury  ought  to  have  found,  upon  the 
iacta  and  the  law,  that  he  was  in  legal  possession  of  the  land 
for  which  the  note  was  given,  at  the  commencement  of  the 
suit.  And  we,  therefore,  hold,  the  Court  erred  in  dismiss- 
ing the  plaintiff's  action,  upon  the  ground  the  taxes  bad  not 
been  paid,  inasmuch  as  under  the  law,  no  taxes  were  due. 

Judgment  reversed.  - 


Michael  Gobmley,  Ordinary,  plaintiff  in  error,  vs.  Joskph 

H.  Taylor,  defendant  in  error. 

1.  When  the  Constitation  creates  an  office  to  be  filled  by  appointment  of 
the  Qoveraor,  by  the  advice  and.  with  the  consent  of  the  Senate,  bat 
legislation  is  necessary  to  carry  the  Constitation  into  effect,  and  an 
Act  for  that  purpose  is  passed,  which,  by  its  express  terms,  does  not 
take  effect  until  a  day  subsequent  to  the  adtjoumment  of  the  Senate, 
the  office  is  vacant,  and  may  be  filled  by  the  Governor,  until  it  is  filled 
permanently,  as  provided  by  the  Constitution.  It  is  immaterial  whether 
the  office  has  '*  become  vacant ;"  it  is  sufficient  that  a  vacancy  exists ; 
since  in  the  former  case  the  Governor  may  fill  it,  under  the  express 
words  of  the  Constitution,  and  in  the  latter  case,  he  may  fill  it  under 
section  66  of  the  Code,  which  authorizes  him  to  appoint  all  officers  and 
fill  all  vacancies,  when  no  other  mode  is  provided  by  the  Constitution 
mod  laws. 
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2.  When  important  and  almost  revolutionary  results  must  follow  from 
declaring  a  session  of  the  Legislature  illegal,  the  Courts  are  bound  to 
require  a  most  palpable  and  direct  violation  of  the  Constitution,  be- 
fore they  interfere.  It  is  the  duty  of  Courts,  in  passing  on  the  consti- 
tutionality of  laws,  not  to  pronounce  against  them,  except  in  a  clear 
case}  and  to  make  every  intendment  possible  in  favor  qf  their  consti- 
tationality. 

3.  Whether  it  is  in  the  power  of  the  Courts  to  hold  a  law  unconstitu- 
tional, on  the  ground  that  the  Legislature  passing  it  is  not  in  session 
according  to  the  mode  prescribed  by  the  ConstitutioUi  and  to  inspect 
its  journals  to  determine  the  fact — Query  f 

4.  The  Legislature  having,  by  a  vote  of  each  house,  declared  that  the 
session  of  1870,  was  not  a  session  afler  the  second  session  under  the 
Constitution  of  1868,  it  is  very  doubtful  whether  this  decision  is  not 
binding  upon  the  Courts,  as  the  judgment  of  a  tribunal  authorized  by 
the  Constitution  to  decide  it. 

5.  Article  III.,  section  1,  paragraph  8,  of  the  Constitution  of  1868, 
which  provides  that  '^  the  first  meeting  of  the  General  Assembly  shall 
be  within  ninety  days  afler  the  adjournment  of  this  Convention,  after 
which  it  shall  meet  annually,  on  the  second  Wednesday  in  January, 
or  on  such  other  day  as  the  Legislature  may  direct,'*  *  *  *^ 
and  that  '*no  session  oCthe  General  Assembly,  after  the  second,  under 
this  Constitution,  shall  continue  longer  than  forty  days,  unless  pro- 
longed by  a  vote  of  two-thirds  of  each  branch  thereof,"  may,  in  a  very 
just  and  proper  sense,  be  construed  to  mean  by  the  words,  *'  second 
session  under  this  Constitution,'*  second  session  as  provided  for  and 
spedally  required  by  this  Constitution,  so  as  to  exclude  the  *'  two  ses- 
sions,*' called  extra  and  irregular  sessions,  which,  though  legal,  are 
not  specially  mentioned  and  required  by  the  Constitution. 

6.  The  session  of  the  General  Assembly,  which  met  on  the  ...  day  of 
July}  1868,  more  than  ninety  days  afler  the  adjournment  of  the  Con- 
vention, under  the  order  of  General  Meade,  and  more  than  seventeen 
days  before  the  Constitution  of  1868,  as  decided  by  this  Court  in  jPos- 
ter  vs.  Daniels,  39th  Georgia  Reports,  89,  went  into  operation,  though 
a  legal  session  may  be  called  an  extra  or  irregular  session,  and  not 
one  of  the  sessions  meant  by  the  Constitution  in  Article  UI.  of  the 
Constitution. 

?•  The  session  of  the  General  Assembly  of  1870,  may,  therefore,  be  fairly 
said  not  to  have  been  a  session  after  the  second  session,  within  the 
meaning  of  the  clause  which  prescribes  that  no  session,  after  the  sec- 
ond under  this  Constitution,  a^iall  continue  longer  than  forty  days,  un- 
less prolonged,  etc.,  etc. 

B.  The  Act  of  October  28th,  1870,  directing  the  Ordinaries  of  the  several 
connties  to  assess  a  tax  to  pay  the  salaries  of  the  District  Judges  and 
attorneys,  is  sufficiently  definite,  since,  from  the  census  of  1870,  the 
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amount  due  from  each  county  may  be  ascertained  by  simple  calcula- 
tion, and  the  tax  books  in  the  Comptroller  General's  office  will  fiir- 
nish  the  property  to  be. taxed.    Wabvir,  Judge,  dissenting. 

Constitutional  Law.  Tax.  Before  Jadge  H  abb  ell. 
Randolph  Superior  Court     May  Term,  1871. 

This  cause  was  submitted  to  the  Court  below  upon  the 
following  agreed  statement  of  facts :  An  order  was  sued  out 
by  Taylor  against  Gormley,  as  Ordinary  of  said  county, 
calling  on  him  to  show  cause  why  he  should  not  levy  and 
collect  the  taxes  on  the  persons  and  property  of  the  Eleventh 
District  of  said  State  taxable  by  law,  for  the  payment  of  the 
salary  of  Taylor,  as  District  Attorney  of  said  district.  Tay- 
lor was  appointed  to  said  office  by  the  Governor  of  this  State, 
and  commissioned  on  the  18th  of  January,  1871,  in  the  re- 
cess of  the  General  Assembly.  Gormley  admitted  that,  by 
the  Act  organizing  the  District  Courts,  it  is  his  duty  to  levy 
such  tax  and  pay  said  salary,  if  Taylor  be  legally  and  con- 
stitutionally appointed  and  holding  said  office.  But  Gorm- 
ley says  that,  under  the  constitution  and  laws  of  Georgia, 
Taylor  is  not  legally  and  constitutionally  appointed  and 
holding  said  office.  It  is  admitted  that  Taylor's  appoint- 
ment was  never  ratified  or  confirmed  by  the  Senate  of  Geor- 
gia, and  that  there  has  been  no  session  of  said  Senate  since 
18th  of  January,  1871. 

The  Court  held  that  Taylor's  appointment  was  constitu- 
tional, and  ordered  that  the  tax  be  raised  and  his  salary 
paid.  This  is  assigned  as  error,  upon  the  ground  that  the 
office  had  not  become  vacant  when  said  appointment  was 
made,  and  the  Governor  had  no  power  to  commission  Taylor 
until  his  appointment  was  ratified  by  the  Senate. 

H.  FiKLDEB,  for  plaintiff  in  error.  This  is  not  an  office 
under  the  constitution,  because  it  took  an  Act  of  the  Legis- 
lature to  establish  the  Court.  There  is  no  apportionment  of 
the  tax  between  the  counties  of  the  district,  by  law.    The 
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AdL  of  the  28th  of  October,  1870,  organizing  these  Courts,  is 
void,  because  it  was  passed  after  the  General  Assembly  at 
its  third  session  had  sat  fortj  days,  and  no  two-thirds  vote 
prolonged  the  session :  Constitution  of  1868 ;  Dwarris  on 
Statutes,  etc.,  67-69 ;  4  Hill,  384 ;  1  Denio,  9 ;  2  Ibid.,  97 ; 
22d  Wend.,  9.  The  office  did  not  become  vacant:  Acts  of 
1870,  page  77 ;  Constitution  of  1868 ;  2  Story  on  Con.,  sec. 
1559;  Paschal  on  Con.,  182,  183;  People  V8.  Forgererj 
Brec8.,  68;  1  Cong.  Elec.  Cas.,  874 ;  2  Ibid.,  613 ;  16  Am. 
L.  R.,  786;  8  Inter.  Rev.  Dec.,  137  ;  Schlashj^.  Peavy,  Cir- 
cuit Court,  Ark.,  April,  1869,  pamph.  11 ;  2  Abbott's 
►ig.,  U.  S.  R.,  title  Office. 


J.  H.  Taylor;  Hood  &  Kiddoo,  for  defendant.  This 
is  a  constitutional  Court :  Constitution  1868,  Art.  5,  sec.  4, 
pars.  1-7.  Appointment :  Ibid.,  39.  Vacancy :  Ibid.,  Art.  4, 
sec.  2,  par.  4.  Prior  superior  Act  controls  later  inferior  Act : 
No.  78  Federalist,  page  358 ;  Constitution  1868,  Art.  11, 
sec.  2.  Salaries,  how  paid :  Act  of  28th  October,  1870,  sees. 
2,  3,  pages  77,  78.  Tax,  how  levied :  Constitution  1868, 
Art.  5,  sec.  5,  par.  2  ;  Code,  sec.  548.  This  was  second  ses- 
sion of  General  Assembly :  Constitution  1868,  Art.  3,  sec.  2, 
par.  3.  As  to  power  of  General  Assembly  over  this  Court : 
Constitution  1868,  Art.  5,  sec.  16,  par.  1. 

McCay,  Judge. 

1.  The  Constitution,  Article  5,  section  4,  declares  that,  until 
the  L^islature  otherwise  provides,  there  shall  be  a  District 
Attorney  and  a  District  Judge  in  each  senatorial  district.  It 
defines  their  duties,  fixes  the > jurisdiction  of  the  Judge,  and 
prescribes  how  both  of  these  officers  shall  be  appointed,  and 
the  qualifications  of  each  of  them.  The  want  of  certain 
necessary  details,  as  to  the  mode  of  proceeding,  and  some 
provisions  for  raising  the  salaries,  made  it  proper  that  no 
such  officers  should  be  actually  appointed  until  legislative 
action  was  taken  in  the  premises.    This  was  not  done  until 
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the  Act  of  28th  October^  1870.  This  Act,  as  well  as  the 
CoDStitatioD,  provided  that  these  officers  should  be  appointed 
by  the  Governor,  by  the  advice  and  with  the  consent  of  the 
Senate.  The  Act,  however^  in  express  terms  provided  that 
it  should  not  go  into  effect  until  the  Ist  of  January,  1871. 
No  nominaticHis  were  made  and  no  action  taken  during  the 
session  of  the  Legislature.  That  body  adjourned  26th  of 
October,  1870. 

Soon  after  the  Ist  of  January,  1871,  the  Governor,  oon- 
sideriug  these  •ffices  vacant,  appointed  incumbents  to  hold 
until  the  next  meeting  of  the  Legislature.  Mr.  Taylor,  the 
defendant  in  error,  was  one  of  these  appointees.  Was  this 
appointment,  not  being  with  the  consent  of  the  Senate,  lq;al  ? 
Without  doubt,  the  provision  of  the  Constitution  and  of  the 
Act  of  October  28  th,  1870,  for  filing  these  q^Zoes  for  the  full 
term,  does  not  cover  the  case  of  vacancies.  The  Constitu- 
tion, in  express  terms,  provides,  ^'that  when  any  office 
becomes  vacant,  the  Governor  shall  have  power  to  fill  it, 
unless  otherwise  provided  by  law:  Article  4th,  section  2, 
paragraph  4. 

This  applies  to  all  officers  of  every  kind,  no  matter  bow 
or  by  whom,  the  office  is  to  be  permanently  filled.  The  in- 
cumbent is  to  hold  until  a  successor  is  appointed,  according 
to  the  regular  method  for  filling  the  office  :  Article  4,  see- 
tion  2,  paragraph  4. 

If  elected  by  the  people,  or  by  the  Legislature,  or  ap- 
pointed by  the  advice  of  the  Senate,  no  matter  how  it  is 
made  the  duty  of  the  Governor  to  fill  the  vacancy,  until  it 
is  filled,  as  provided,  either  by  the  Constitution  or  by  the 
law.  Nor  does  it  matter  when  the  vacancy  happens.  When- 
ever, or  however  it  happens,  it  is  the  duty  of  the  Governor 
to  fill  it,  until  it  is  filled  in  the  mode  and  by  the  power  pro- 
vided for  permanently  filling  it,  unless  the  Constitution  or 
the  law  points  out  some  other  mode. 

As  to  officers  elected  by  the  people,  the  law  has  generally 
pointed  out  a  mode  for  filling  vacancies.    Sometimes  it  is  by 
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an  immediate  election ;  sometimes  bj  appointment  of  the 
Ordinary ;  sometimes  by  appointment  of  the  Judge  of  the 
Saperior  Court ;  sometimes  by  appointment  by  the  Gover- 
nor. Bat  as  to  all  officers  elected  by  the  Legislature^  or  ap- 
pointed by  the  Governor,  with  the  advice  of  the  Senate,  no 
other  mode  is  pointed  out  by  either  the  Constitution  or  the  law. 
So  that,  as  to  these  offices,  it  is  the  duty  of  the  Governor  to 
fill  every  vacancy  not,  as  is  often  said,  until  a  successor  can 
be  appointed,  agreeably  to  the  Constitution,  but  until  one  is 
appointed  agreeably  thereto.  Even  if  the  Senate  be  in  ses- 
sion when  the  vacancy  happens,  it  may  be  that  the  Gover- 
nor fiuls  in  his  duty  to  nominate,  or  he  and  the  Senate  can- 
not agree;  or,  if  the  office  be  one  filled  by  legislative  elec- 
tion, they  may  fail  to  elect.  The  Constitution  does  not  in- 
tend that  there  should  fail  to  be  an  incumbent,  since  it  pro- 
vides, that  in  all  oases  where  no  other  provision  is  made,  if 
any  office  become  vacant,  the  Governor  shall  fill  the  vacancy 
until  the  office  is  filled  in  the  mode  provided  for  filling  it 
permanently. 

Our  Constitution  is  very  different  from  the  Constitution  of 
the  United  States.  That  only  gives  the  President  power  to 
fill  vacancies  which  happen  during  the  recess  of  the  Senate. 
Our  Constitution  has  no  such  limitation.  It  simply  provides 
that,  ^  when  any  office  becomes  vacant,  by  death,  resigna- 
tion or  otherwise,'^  the  Governor  shall  have  power  to  fill  it 
nntil  it  is  filled  in  the  mode  provided  by  law.  But  it  is  ar- 
gued that  the  words  here  used  cannot  apply  to  this  case.  The 
words  are  **  become  vacant.''  It  is  said  that  this  implies  that 
the  office  has  been  filled,  and  has  '^  become  vacant." 

It  is  very  clear  that  in  the  case  under  discussion  there  was 
in  fact  a  vacancy  existing.  There  was  an  office ;  the  Consti- 
tution provides  for  that.  All  the  details  necessary  for  the 
fall  carrying  into  effect  of  the  Constitution  were  provided  by 
the  Act  of  28th  of  October,  1870.  Nothing  was  wanting 
but  men  to  fill  the  offices.  If  this  was  not  a  vacancy  the 
word  is  wrongly  defined  by  the  law,  books  and  lexicograph- 
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era.    Webster  defines  it :  *'  The  state  of  being  destitute  of 
an  incumbent/'    Boavier ;  ^^  A  place  which  is  empty/' 

It  does  seem  to  me  that  the  distinction  between  ^'  is  va- 
cant/' and  *^  become  vacant/'  is  a  distinction  without  a  dif- 
ferenca  Mr.  Wirt,  Mr.  Legare  and  Mr.  Taney,  in  their 
official  opinions  as  Attorney*Grenerals,  have  all  concurred  in 
holding  that,  if  a  vacancy  ^'  exists "  during  a  recess  of  the 
Senate,  it  may,  in  a  very  fair  sense,  be  said  to  '^  happen " 
then,  though  in  fkct  it  occurred  before  the  recess.  And  this 
has  been  the  uniform  practice  and  holding  of  the  Executive 
Department  of  the  United  States.  Mr.  Wirt,  in  his  opinion, 
insists  that  the  words  *'  may  happen  during  the  recess  "  are 
to  be  understood  as  ^^may  happen  to  exist  during  the  recess:" 
Opinions  Attorneys-General,  volume  1,  page  631.  Mr.  Roger 
B.  Taney  fully  agrees  with  this  construction :  Opinions  At- 
torneys-General, volume  2,  page  625.  So,  too,  M>«  L^;are : 
Ibid,  volume  3,  page  673.  But  suppose  we  admit  that  an 
office  never  yet  filled  cannot  be  said  '^  to  become  vacant ; " 
what  then  ?  The  most  that  can  be  said  is,  that,  though  the 
office  is  'Vacant,"  it  has  not  '^become  vacant/'  and  the  Oor^ 
8tUuti(m  has  not  provided  in  terms  how  it  shall  be  filled. 
The  Constitution  provides  for  filling  offices  permanently  and 
for  filling  offices  which  have  ''  become  vacant."  Vacancies 
which  are  not  cases  when  the  office  has  ^^  become"  vacant 
are  not  provided  for  by  the  Constitution. 

Are  such  offices  to  remain  vacant  until  the  Senate  meets, 
or  the  Legislature  elect,  or  the  people  choose  ?  I  think  not. 
The  law — the  Code,  section  66 — provides  that  the  Governor 
shall  fill  cUl  vacancies,  unless  otherwise  prescribed  by  the 
Constitution  and  the  laws. 

I  conclude,  therefore,  that  the  most  reasonable  construc- 
tion of  the  Constitution  clothes  the  Governor  with  power  to 
fill  this  vacancy,  and  that,  even  if  this  be  an  office  which, 
though  vacant,  did  not  ^^  become  "  vacant,  the  power  is  still 
in  the  Governor ;  since  if  it  be  a  easua  omissue  in  the  Consti- 
tution, it  is  provided  for  by  section  66  of  the  Code,  which 
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authorizes  the  Grovernor  to  fill  all  vacancies  not  otherwise 
provided  for.  It  may  not  be  amiss  to  say  that  this  is  not 
a  new  qaestion  in  Georgia.  The  Pataula  Circuit  was  cre- 
ated by  the  Legislature  on  the  8th  of  February^  1866.  By 
the  laws,  as  they  then  stood,  the  election  for  Judge  was  by 
the  people,  and  did  not  take  place  until  April,  1857.  Gov- 
ernor H.  V.  Johnson  appointed  Judge  Kiddoo  to  fill  the 
vaecmcg  until  the  election. 

At  the  same  time  and  under  the  same  circumstances  the 
Governor  appointed  a  Solicitor-General  for  the  Circuit.  So, 
too,  when  the  Talapoosa  Circuit  was  created,  February  29th, 
1866,  the  election  for  Judge  and  Solicitor-General  was  pro- 
vided for  to  be  held  in  October,  1867,  and  the  Grovernor, 
und^  his  potoer  tofU  vacandes^  appointed  Judge  Hammond, 
Judge,  and  Mr.  H.  Fielder,  Solicitor-General.  So,  too,  when 
the  Brunswick  Circuit  was  created,  the  Constitution  provided 
that  the  Judge  and  Solicitor  should  be  elected  by  the  people. 
The  Act  creating  the  Circuit  authorized  the  Governor  to 
appoint  a  Judge  until  the  election.  The  Governor  ap- 
pointed the  Judge  accordingly ;  but  he  also  at  the  same  time, 
under  his  general  power  to  Jill  vaeancies,  appointed  a  Solici- 

tor-GeneraL 

« 

In  1838,  the  Legislature  created  the  office  of  Commission- 
ers of  Banking,  providing  that  they  should  be  elected  by 
joint  ballot  by  the  Legislature.     Mr.  Iverson  L.  Harris  was 
elected  one  of  the  Commissioners,  but  declined  to  serve,  and 
no  other  election  was  had.    After  the  adjournment  Governor 
Gilmer  appointed  Mr.  White  to  fill  the  vacaney.  The  Legis- 
lature, at  its  session  of  1858,  created  the  office  of  commis- 
sioners to  revise  the  Code,  providing  three  commissioners  to 
be  elected  by  the  Legislature.     Before  the  adjournment,  I. 
L.  Harris,  David  Irwin  and  Herschel  Y.  Johnson  were 
elected.    Messrs.  Harris  and  Johnson  declined  to  serve,  and 
Governor  Brown,  after  the  adjournment,  appointed  Messrs. 
T.  R.  B.  Cobb  and  B.  H.  Clark.    There  are,  doubtless,  other 
instances,  but  these  are  sufficient  to  show  what  has  been  un- 
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derstood  to  be  the  meaniDg  of  the  word  *^  vacancy/'  to  wit : 
An  office  without  an  officer,  and  that  in  such  oases  it  is 
within  the  powers  of  the  executive  to  fill  it.  These  oases 
prove,  too,  that,  to  make  such  a  vacancy,  it  is  not  necessaiy 
that  the  office  should  have  been  once  filled  in  the  r^ular 
mode  before  such  a  vacancy  as  the  Governor  can  fill,  may 
occur. 

For  these  reasons  I  am  satisfied  that,  under  the  Constitu- 
tion and  laws  of  this  State,  it  was  within  the  power  of  the 
Goveroor  to  make  the  appointment  of  Mr.  Taylor,  and  hav- 
ing done  so,  his  right  to  receive  his  salary,  under  the  law,  is 
undoubted. 

2.  It  is  contended  by  the  plaintiff  in  error  that^  admit- 
ting the  appointment  to  be  properly  made  under  the  Consti- 
tution and  laws,  Mr.  Taylor  is  not  entitled  to  his  salary, 
however  the  Act  of  the  General  Assembly  to  carry  into  ef- 
fect the  constitutional  provisions  as  to  the  district  Court,  was 
passed  and  approved,  as  appears  by  the  journals  and  the  sig- 
nature of  the  Governor  on  the  28th  of  October,  1870;  that 
this  was  more  than  forty  days  after  the  commencement  of 
the  session,  and  that,  as  the  session  of  1870  was  the  third 
session  under  the  Constitution  of  1868,  any  Act  passed  by 
the  Legislature  more  than  forty  days  after  the  oommenoe- 
ment  of  the  session,  is  unconstitutional  and  void  ;  since  it 
does  not  appear  by  the  journals  of  the  two  houses  that  any 
two-thirds  vote  was  had  prolonging  the  session. 

It  is  true,  in  fact,  that,  under  the  orders  of  General  Mead, 
the  then  military  commander  of  Georgia,  undei-  the  Act  of 
Congress  of  March  2d,  1867,  there  was  a  session  of  the 
Legislature,  commencing  on  the  4th  of  July,  1868.  It  is 
also  true  that  there  was  a  session,  as  the  Constitution  pro- 
vides, commencing  on  the  second  Wednesday  in  January^ 

1869. 

It  is  difficult  to  say  when  the  session  of  1870  commenoed. 
The  body  met  on  the  10th  of  January,  1870,  under  a  call  of 
the  Gk)vernor,  two  days  before  the  second  Wednesday,  as 
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reqaired  by  the  Constitudoa.    It  proceeded  to  reorganize  as 
a  new  body,  and  its  organization  was  reported  complete  on 
tbe  30th  of  January,  1870.    On  the  14th  of  February  it 
adopted  the  amendments  to  the  Constitution  of  the  United 
States,  as  required  by  Act  of  Congress  of  December,  1869. 
It  then  took  a  recess  until  the  14th  February,  then  met 
again,  and  elected  Senators,  passed  various  resolutions,  and 
took  a  recess  until  the  18th  of  April.     It  had,  at  this  re- 
cess, been  in  session  thirty-nine  days.   It  met  again  the  18th 
of  April,  continued  in  session,  doing  nothing  until  the  4th 
of  May,  when  it  took  a  recess  until  the  6th  of  July.    It 
then  met,  but  did  nothing  until  the  18th  of  July,  when  it 
proceeded  to  business  formally.  Congress  having  at  length 
declared  the  State  to  have  fully  complied  with  the  Recon- 
struction Acts. 

If  the  session  of  1870  commenced,  by  law,  on  the  second 
Wednesday  in  January,  (the  12th  of  that  month,)  forty  days 
expired  on  the  21st  of  February,  1870.    If  only  the  days 
actually  consumed,  not  counting  recesses,  are  to  be  considered, 
the  forty  days  expired  on  the  19th  or  20th  of  April.    If  the 
session  is  to  be  considered  not  to  have  commenced  until  the 
18th    of  July,   when   it  proceeded   regularly  to  business, 
then  the  forty  days  expired  on  the  28th  of  August,  1870. 
In  any   event,  not  only  the  Act   referred  to,  but  almost 
slU  of  the  other  Acts  passed  at  the  session  of  1870,  were 
passed  after  the  forty  days  had  expired.    After  the  28th  of 
August  the  Legislature  passed  many  Acts  of  the  most  impor- 
tant character — Acts  which  have  been  solemnly  acted  upon 
by  the  people  and  by  the  Courts,  and  if  these  Acts  are  void, 
consequences  almost  revolutionary  in  their  character  must 
inevitably  result.    It  may  be  that  this  Court  must  do  its 
duty^  no  matter  what  may  be  the  consequences.     But  it  is 
also  true  that  it  is  the  solemn  duty,  not  only  of  this  but  of 
every  Conrt,  when  called  upon  to  determine  any  question, 
and  especially  when  called  upon  to  declare  an  Act  of  the 
Geaersl  Assembly  void,  to  look  to  the  consequencesi  and  if 
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they  be  of  almost  a  revolutionary  character,  to  be  very  clearly 
satisfied^  before  producing  such  startling  and  revolutionary 
results.     After  forty  days  had  expired  the  session  of  1870 
changed  the  time  for  the  meeting  of  the  Superior  Courts  in 
twenty-five  counties  of  the  State.     It  changed  the  time  for 
the  meeting  of  the  Supreme  Court  from  the  first  Mondays 
in  June  and  December  to  the  second  Monday  in  January 
and  the  first  Monday  in  July.     It  directed  a  revision  of 
the  jury  boxes  all  over  the  State.    It  created  three  new 
Judicial  Circuits,  and   created  four  or   five  new  counties. 
It  authorized  bills    of  exceptions  to  be  brought  to  the 
Supreme  Court  on  the  granting  or  refusal  to  grant  injunc- 
tions, and  changed  the  mode  of  proceeding  in  the  Supreme 
Court  in   many  particulars.     It  altered  the  day  fixed  by 
the  Constitution  for  electing  members  of  Congress,  mem- 
bers of  the  Legislature,  and  county  officers.     It  altered  the 
day  fixed  by  the  Constitution  for  the  meeting  of  the  General 
Assembly.    These  Acts  have  all  been  treated  by  the  Courts 
and  by  the  people  as  of  force  for  nearly  a  year.  The  Superior 
Courts  have  met  under  these  Acts ;  the  jury  boxes  have  been 
revised  under  them  ;  the  new  circuits  and  the  new  counties 
have  gone  into  practical  operation,  and  for  nearly  a  year  have 
been  proceeding  as  legal  bodies  under  these  Acts.     This 
Court  has  held  one  full  session,  and  is  far  advanced  on  an- 
other, in  obedience  to  these  Acts,  and  has  constantly  rec- 
ognized and  acted  upon  the  Acts  of  the  session  of  1870,  after 
the  fi>rty  days,  as  legal  Acts.     The  people,  in  obedience  to 
one  of  these  Acts,  allowed    the  election  day  fixed  by  the 
Constitution,  to-wit:  the  Tuesday  after  the  first  Monday 
in  November,  1870,   to   pass,  and   no    election  was    held 
to  fill  these  important  offices  until  the  20th  of  December, 
1870.    So,  too,  the  day  fixed  by  the  Constitution  (to-wit : 
the  second  Wednesday  in  January)  for  the  meeting  of  the 
Legislature  in  1871,  has,  in  obedience  to  one  of  these  Acts, 
been  allowed,  by  the  members  elect,  to  pass,  with,  the  un- 
derstanding that  the  proper   day  for  the  meeting   is   in. 
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Xovember,  1871,  as  provided  by  the  session  of  1870,  by  an 
Act  approved  October  28th,  1870,  after  forty  days  had  ex- 
pired. 

If  the  law  nnder  which  Mr.  Taylor  was  appointed  is  void, 
because  passed   after  forty  days,  then   the  sessions  of  the 
Superior  Courts,  changed  by  the  said  session,  have  been 
illegally  held  ;  the  last  session  of  this  Court  was  illegal, 
this  session  is  illegal ;  and  we  (holding  an  illegal  session) 
are  called  upon  to  determine  the  session  of  the  Legisla- 
ture, when  these  Acts  were  passed,  illegal.    The  Clerks, 
Sherifls,  Tax   Collectors,   and   other  county  officers,    now 
in  office,  are  all  illegally  in   office.     The  jury  boxes  have 
been   ill^ally  revised,   the   Legislature  elect  is  illegally 
elected,  and  the  old  Clerks,  sherifis  and  county  officers  are 
still   the  legal  officers.    Nay,  more,  the  old   Legislature, 
elected  in  1868,  is  still  the  legal  Legislature ;  since  the  Con- 
stitation,  in  express  terms,  Article  3,  section  1,  paragraph  2, 
provides  that  the  members  of  both  Houses,  though  elected 
for  two  years,  shall  continue  to  hold  until  their  successors 
are  elected  and  qualified;  a  conclusion  so  extraordinary,  and 
involving  results  so  momentous,  a  conclusion  resulting  in 
the  illegality  of  the  sessions  of  the  Superior  Courts  and  of 
this  Coart,  and  in  the  illegality  of  the  elections  of  all  the 
Clerks,  sheriffs,  county  officers,  members  of  the  Legislature, 
and  members  of  Congress,  and  in  the  loss  of  any  session  of 
the  L^slatare  for  1871,  should  only  be  the  result  of  the 
clearest  convictions,  and  be  unaccompanied  by  any,  even  the 
most  trifling,  donbt  of  its  correctness.     Every  intendment 
should  be  made  that  is  at  all  compatible  with  sound  reason 
or  fair  construction.     We   have  been  at  sea  long  enough. 
Even  one  day  of  an  illegal  government  is  an  evil  that  it  may 
take  years  to  see  the  consequence  of,  but  from  a  whole  year 
of  illegal  Courts,  and  a  whole  session  of  an  illegal  Legisla- 
tare,  who  can  calculate  the  evils  that  must  ensue  ? 

If  it  be  possible  to  prevent  this  by  any  fair  and  just  con- 
struction ;  if  this  Court  is  not  driven  by  the  clear  and  incon- 
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testible  rules  preBcribed  for  its  action  so  to  determiDe,  it  k 
its  solemn  duty  to  the  public  and  to  the  law  to  sustaioj  and 
not  to  overturn,  the  Acts  thus  assailed. 

3.  For  myself,  I  have  great  doubts  as  to  the  power  of  the 
Courts,  under  the  Constitution,  to  pass  upon  the  legality  of 
a  session  of  the  Legislature.  We  are  bound,  it  is  true,  to 
declare  laws  not  in  conformity  to  the  Constitution  void.  But 
there  is  a  plain  distinction  between  an  Act  of  the  Legislii- 
ture  and  a  session  of  the  Legislature.  It  seems  to  me  a  very 
dangerous  thing,  and  one  not  contemplated  by  the  Constitu- 
tion, for  one  of  the  branches  of  the  government  to  set  in 
judgment  upon  the  legality  of  another.  The  Constitution 
expressly  clothes  each  Heuse  with  the  power  to  judge  of  the 
qualifications  of  the  members,  and  if  they  may  do  this  as  to 
each  member,  it  would  seem  to  follow  that  they  may  do  it 
of  the  whole  combined.  Is  this  Court  to  step  in  to  scan  its 
daily  proceedings.  Watch  its  journals,  and  set,  as  a  oeusor, 
upon  its  doings  ?  We  are  compelled  to  say,  whether  any  sep* 
arate  Act,  passed  by  it,  conforms  to  the  Constitution,  bat 
whether  the  body  itself  is  in  session  at  the  proper  time,  seems 
to  me  to  be  left  to  the  conscience  and  judgment  of  the  body 
itself.    And  this,  I  think,  is  the  tenor  of  the  authorities. 

4.  But  I  do  not  rest  my  judgment  upon  this  view  of  the 
matter  alone.  It  is  a  fact,  as  appears  by  the  journals,  that 
the  Legislature,  by  a  vote  taken  in  each  House,  determined 
that  the  session  of  1870  was  not  a  session  afler  the  second, 
under  the  Constitution.  The  Senate  declared,  that  the  ses- 
sion of  1870  was  the  first  session:  Senate  Journal,  page 

•    The  House  declared  simply  tliat  it  was  not  a  session 

after  the  second :  House  Journal,  page We  have  thus 

the  solemn  judgment  of  each  branch  of  the  General  Assem* 
bly,  that,  under  the  circumstances,  no  vote  of  two-thirds 
was  necessary  to  authorize  the  session  of  1870  to  oontinae 
longer  than  forty  days.  Was  not  this  a  matter  proper  for 
the  judgment  of  the  Legislature,  and  having  been  deliber- 
ately  made,  is  not  the  judiciary  bound  by  it? 
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5.  "Sot  is  it  al|r  clear  to  my  mind   that  this  judgment 
was  not  right,  or  that  the  session  of  1870  was  one  which 
was  required  to  be  prolonged  by  a  two-thirds  vote,  in  order 
to  continue  in  session  longer  than  forty  days.    The  clause  of 
the  Coostitution  is  as  follows :  Article  3,  section  1,  para- 
graph 3:  '^  The  first  meeting  of  the  General  Assembly  shall 
be  wihin  ninety  days  after  the  adjournment  of  this  Conven- 
tion, after  which  it  shall  meet  annually  on  the  second  Mon- 
day in  January,  or  on  such  other  day  as  the  General  Assem- 
bly shall  prescribe/^    "  No  session  of  the  General  Assembly 
after  the   second,  under  this  Constitution,   shall  continue 
longer  than  forty  days,  unless  prolonged  by  a  vote  of  two- 
thirds  of  each  branch  thereof." 

The  Convention  adjourned  on  the  12th  of  March,  1868. 
Ninety  days  afler  this  would  be  the  10th  of  June,  1868.  No 
session  of  the  General  Assembly  was  held  until  the  4th  of 
July,  1868,  80  that  the  first  regular  appointed  session  under 
the  Constitution  was  not  held  at  all.  The  session  which  mist 
Jnly  4th,  1868,  was  not  proydied  for  by  the  Constitution, 
but  was  called  under  the  orders  of  the  military  commander, 
and  met  at  his  behest.  That  session  did  not  meet  by  virtue 
of  the  Constitution. 

6.  Indeed,  this  Court  decided  in  Foster  vs.  Daniels^  39 
Oeorgia,  39,  that  the  Constitution  did  not  go  into  effect  until 
tlie  21st  of  July,  1868,  and  that  the  County  Court,  which 
the  Constitution  in  terms  abolishes,  was  a  lawful  Court  on 
the  20th  of  July,  1868,  but  unlawful  on  the  22d  of  the  same 
month.    Can  that  be  fairly  said  to  be  a  session  according  to 
anil  by  virtue  of  the  Constitution  which  met  seventeen  days 
before  the  Constitution  became  the  law  of  the  land  ?    The 
truth  is  that  a  state  of  things  occurred  for  which  the  Consti- 
tution made  no  provision,  it  was  a  state  of  things  not  con- 
templated by  the  Convention.    It  supposed  Congress  would 
Iiutnediately  ratify  the  Constitution,  and  it  expressly  pro- 
vided that  the  first  session  should  be  within  ninety  days  after 
the  adjournment.    Congress  did  not  ratify  the  Constitution 

Vol.  xut.— 7. 
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within  ninety  days,  and  the  first  session,  m  proyided  Tot,  was 
not  held  at  all. 

7.  As  I  have  said,  the  session  of  Jnly,  1870,  was  a  called 
session,  not  a  r^;alar  one,  according  to  the  directions  of  the 
CcHistitation,  and  it  met  seventeen  days  before  the  Constito- 
tion  had  any  existence,  as  a  rule  for  the  government  of  the 
day  of  meeting.  Indeed,  the  Constitntioni  as  it  now  stands, 
did  not  exist  at  all  nntil  the  21st  of  Jnly,  1868,  since  upon 
that  day  the  Constitntion  was  so  altered  as  to  comply  with 
the  requirements  of  the  Act  of  Congress  of  Jane  1st,  1868. 
After  that  day  the  Constitntion  was  of  force,  and  the  Gen- 
eral Assembly  controlled  by  iL  But  it  is  very  clear  that  the 
meeting  of  the  session  of  1868  was  not  only  not  provided  for 
or  pointed  ont  by  the  Constitution,  but  the  meeting  was  by 
virtue  of  the  order  of  the  military  Commander,  who  then 
exercised  supreme  power  in  the  State. 

I  do  not  say  that  the  session  of  1870  was  illegal,  or  that 
its  laws  and  actions  are  not  to  be  considered  as  passed  an* 
der  the  ConstitutioOi  though  that  is  a  view  taken  by  many. 
The  idea  I  intend  to  convey  is,  that  though  a  l^al  sessicNi, 
it  was  not  a  r^ular,  but  a  called  aessionj  and  was  not  <Hie  of 
the  two  sessions  which,  by  the  Constitution,  might  hold  more 
than  forty  days  without  a  two-thirds  vote  of  prolongation. 
The  language  of  the  Constitntion  is  peculiar.     It  first  pro- 
vides for  a  session  within  ninety  days  after  the  12th  of  March, 
1868,  and  this  it  calls  the  ''  first  session.''     It  then  provides 
that  after  this  the  meetings  shall  be  on  the  first  Wednesday 
in  January  of  each  year,  until  otherwise  provided  by  law. 
Then,  in  the  same  Article,  section  and  paragraph,  come  the 
words  now  under  discussion,   to-wit:  "no  session  of  the 
General  Assembly,  aft^r  the  second  under  this  Constitaiion, 
shall  continue  longer,"  etc     What  is  the  obvious  meaning 
of  this,  taking  the  whole  paragraph  together  ?    It  can  hardly 
be  supposed  that  the  Convention  contemplated  a  meeting  of 
ihe  Legislature  which  should  not,  in  its  deliberations,  be 
controlled  by,  and  be  in  this  sense  under  the  Constitution. 
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Something  must  have  been  meant  hj  the  words,  ^^  under  this 
Constitution  "  other  than  this.  In  that  sense,  the  words  are 
surplusage,  since  in  no  event,  then  conoeivable,  could  it  be 
imagined  there  would  be  a  session  of  the  L^islature  '^not 
to  be  controlled  by  the  Constitution."  The  reason  for  using 
this  language  is  plain ;  the  Constitution  had  provided  for  a 
first  session,  to-wit :  within  ninety  days.  It  had  provided 
for  other  regular  annual  sessions,  to-wit:  on  the  2d  Wednes- 
day in  January  in  each  year,  or  such  other  day  as  the  Gen- 
eral Assembly  may  prescribe.  It  then  adds :  ^'  No  session 
of  the  Greneral  Assembly,  after  the  second  under  this  Con- 
stitution shall,''  etc.;  that  is  after  the  second,  as  pointed  out 
and  directed,  and  provided  for  by  this  Constitution.  The 
object  was  to  exclude  from  the  two  sessions  contemplated  any 
called,  extra  or  irr^ular  session,  and  to  declare  that  the  two 
sessions  meant,  were  two  sessions  held  at  the  times  provided 
for  by  the  Constitution. 

Such  is  the  natural  grammatical  construction  of  the  words. 
The  words   ''under  this  Constitution''   qualify  the  word 
''session,"  and  not  the  words  "Oeneral  Assembly,"  and 
mean  "session,"  as  provided  for,  fixed  by  this  Constitution* 
And  the  object  was,  as  we  have  said,  to  exclude  from  the  two 
sessions  any  called,  extra  or  other  sessions  which,  though  law- 
ful, were  not  nominated  and  ^pointed  out  specifically  in  the 
Constitution.    Such  a  construction  is,  at  any  rate,  a  fair  one, 
and,  even  if  it  be  doubtful,  it  is  sufficiently  fair  and  plain, 
under  the  well  established  rules  controlling  the  judiciary 
in   their  judgment  of  constitutional  questions,  to  make  it 
prop»  for  us  to  adopt  it.    It  is  the  settled  rule  that,  in 
cases  of  doubt,  the  Courts  will  alway  decline  to  declare  a  law 
unconstitutional.    Respect  for  a  co-ordinate  branch  of  the 
government,  and,  in  this  case  especially,  the  almost  total  rev- 
olution which  the  holding  a  whole  session  of  the  Legislature 
illegal,  would  produce,  not  only  justifies,  but  imperatively 
demands,  a  very  clear  case.     We  do  not  think  this  is  such  a 
case.    On  the  contrary,  the  strength  of  the  argument  is  in 
&vor  of  the  legality  of  the  session  after  forty  days. 
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8.  We  think  the  Act  of  October  28th9  1870,  is  suffi- 
ciently  definite.  It  fixes  the  salary  according  to  the  popu- 
lation of  the  district.  That  is  easily  ascertained.  The  Con- 
stitntion  recognizes  the  United  States  census  as  an  official 
mode  of  ascertaining  the  population  of  a  district,  since  it 
clearly  contemplates  that  the  representation  of  the  counties 
in  the  lower  House  shall  be  based  upon  it.  Constitution 
1868,  Article 

That  census  was  taken  in  1870,  and  can  be  easily  pro- 
cured. The  tax  is,  by  this  Act,  to  be  raised  upon  the  taxa- 
ble property  of  each  county  proportionably.  That  can  be 
officially  ascertained  at  the  office  of  the  Comptroller-General. 

Under  the  rule  that  '^  that  is  certain  which  might  be  made 
certain,''  we  think  this  sufficient  data  upon  which  to  ascer- 
tain and  assess  the  salary  and  the  share  due  from  each 
county. 

LooHRANE,  Chief  Justice,  concurring. 

The  question  raised  by  the  record  in  this  case,  is  not 
merely  the  constitutionality  of  a  legislative  Act,  but  the  con- 
stitutional competency  of  the  Legislature  to  pass  any  Act 
The  Constitution  of  1868,  provided  that  the  first  meeting  of 
the  General  Assembly  should  be  within  ninety  days  after 
the  adjournment  of  the  Convention  framing  the  Constitution. 
The  first  Legislature  did  not  meet  at  that  time.  It  was 
called  together  under  the  Beoonstruction  Laws  of  Congress, 
and  was  qualified  by  a  Judge  of  the  United  States  Court, 
with  a  Provisional  Governor,  and  was  itself  a  Provisional 
Legislature.  The  convocation,  organization,  and  qualifica- 
tion was  alien  to  the  Constitution,  neither  under  it,  nor 
within  its  provisions. 

The  last  session  was  alike  a  called  session,  invoked  by  Act 
of  Congress,  under  military  supervision  and  qualification, 
with  a  Provisional  Governor,  and  could  not  perform  the  first 
act  of  a  Legislature  under  the  Constitution  of  1868,  to-wit : 
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pass  apon  the  qualification  of  its  own  members ;  but  a  mili- 
tary commission  performed  this  function. 

The  Legislature,  in  considering  their  status  when  in  ses- 
sion in  1870^  were  not  limited  to  the  Constitution  of  1868| 
btit  were  properly  to  consider  the  Acts  and  action  of  Con- 
gress, and  when  the  Executive  Branch,  by  message  of  July 
2d,  1870,  held  that  session  to  be  the  first  under  the  Consti- 
tution, and  the. General  Assembly  held  it,  in  one  branch 
concurring  with  the  Executive,  and  in  the  other  that  it  was 
not  the  tfUrdy  such  decision  upon  a  question  of  political  gov- 
ernment, growing  out  of  the  surrounding  legislation  of  Con- 
gress, does  not  invoke  judicial  interference,  by  the  abstract 
application  of  mere  constitutional  limitations. 

The  Supreme  Court  is  a  Court  for  the  correction  of  legal 
errors,  and  questions  arising  out  of  the  formation  of  the 
State  government  and  its  relation  to  the  Federal  Union,  or 
questions  determined  by  the  Legislature,  as  to  whether  its 
sessions,  convened  by  military  authority,  under  a  Provisional 
Governor,  were  under  the  Constitution  or  under  Acts  of 
Congress,  are  not  properly  such  legal  errors,  if  errors,  as  in- 
voke the  judicial  interference  of  a  co-ordinate  branch  of  the 
government.  Under  the  changes  of  Reconstruction,  by 
Amendatory  and  Supplemental  Acts  of  Congress,  Georgia 
presented  so  many  political  phases,  and  such  multiform  leg- 
islation, that  the  intention  of  the  original  Act  under  which 
the  Constitution  was  framed,  became  lost  in  the  maze  of 
complications,  and  the  Act  of  1867  was  not  carried  out  in 
its  covenants,  but  new  and  unknown  powers  were  called  into 
requisition.  Courts  cannot,  by  any  rule  of  constitutional  law, 
measure  the  rights  of  the  one,  or  define  the  limitations  of 
the  other;  and  inasmuch  as  the  political  departments  have 
solved  the  status  of  the  State,  and  such  decision  violates  no 
fundamental  right,  such  decision  should  be  respected  by  the 
other  co-ordinate  branch,  or  State  judiciary.  And  for  these 
reasons  I  concur  in  the  judgment  of  the  Court. 

The  Constitution  of  this  State  declares.  ^^  no  session  of  the 
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General  Assembly^  after  the  second  under  this  ConstitntioD, 
shall  oontinue  longer  than  forty  days^  unless  prolonged  by  a 
vote  of  two-thirds  of  each  branch  thereof'^  Code,  section 
5122. 

Among  the  fundamental  articles  to  the  Constitution  it  is 
declared,  "  L^islative  Acts  in  violation  of  this  ConstitutioD, 
or  the  .Constitution  of  the  United  States,  are  void,  and  the 
judiciary  shall  so  declare  them/'    Code,  section  5107. 

Section  5143  is  in  these  words :  "  When  the  Constitution 
requires  a  vote  of  two-thirds  of  either  or  both  Houses  for* 
the  passing  of  an  Act  or  resolution,  the  yeas  and  nays  on  the 
passage  thereof  shall  be  entered  on  the  Journal. 

Under  these  constitutional  provisions,  it  is  contended  : 

1.  That  there  were  three  sessions  of  the  General  Assem- 
bly since  the  adoption  of  the  Constitution  of  1868. 

2.  That  the  last  session  was  the  third,  and  that  it  sat  over 
forty  days,  and  the  Journal  fails  to  show  that  its  term  was 
extended  by  a  vote  of  two-thirds. 

8.  That,  inasmuch  as  the  Act  was  passed  organizing  the 
District  Courts  after  the  term  of  forty  days,  it  is  void,  being 
in  violation  of  the  Constitution,  and  that  it  is  the  duty  of 
this  Court  so  to  declare  it. 

The  question  raised  by  this  record  is  one  of  the  highest 
and  most  vital  importance ;  it  is  not,  as  will  be  seen  by  a 
glance,  the  constitutionality  of  an  Act  of  the  Legislature  we 
are  called  on  to  decide,  but  the  constitutionality  of  the  Legis- 
lature itself,  its  constitutional  competency  to  pass  any  Act, 
We  are  not  invoked  merely  to  construe  the  terms  of  legisla- 
tion, but  the  power  of  the  Legislature  to  legislate ;  and  this 
turns  upon  the  question  whether  the  lad  session  of  that  body 
was  or  was  not  the  third,  or  one  ^*  after  the  second  under 
the  Constitution.''    In  approaching  the  adjudication  of  this 
subject,  I  have  grave  doubt  as  to  the  right  of  the  Judi- 
ciary to  pass  upon  it,  for  reasons  I  will  hereafter    give. 
But  with  a  view  to  meeting  the  question  first  upon  its  mer- 
its, and  treating  it  as  a  judicial  question,  we  may    safely 
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assert  the  proposition  laid  down  embraces  others  essential 
to  its  demonstration.  Under  the  Constitution^  section  5122| 
Code^  it  is  provided  that  the  first  meeting  of  the  General 
Assembly  shall  be  within  ninety  dajrs  after  the  adjoarnment 
of  the  Convention,  after  which  it  shall  meet  annually  on  the 
second  Wednesday  in  January,  or  on  such  other  day  cu  the 
Otneral  Assembly  may  prescribe.^^  Now  to  constitute  a  seS" 
sion  under  the  Constitution  it  will  not  be  doubted,  but  it 
must  meet  at  the  time  prescribed  by  the  Constitution,  or  at  a 
time  prescribed  by  the  Greneral  Assembly.  The  first  session 
did  not  so  meet.     History  informs  us,  from  the  Journals  of 

the  House,  that  it  was  called  together  on  the day  of. 

by  military  order,  and  the  Gk>vernor  was  provisional  Gov- 
ernor only.     And  the  very  first  constituent  power  of  the 
Genotd  Assembly,  to-wit,  (Code,  section  6135,)   ^^  Each 
House  shall  be  the  judge  of  the  election  returns  and  qualifi- 
cation of  its  members,'^  was  denied  to  it.    That  session  was 
called  together,  and  when  convened  its  members  were  quali- 
fied by  the  Hon.  John  Erskine,  Judge  of  the  District  Court 
of  the  United  States.     Attempting  to  act  under  the  Consti- 
tution as  to  the  provision  just  quoted,  to-wU :  adjudging  the 
qykcJifieaiion  of  its  members^  and  turning  out  some  on  the 
ground  of  disqualification,  its  own  existence  was  afterwards, 
by  Congress,  declared  to  be  illegal,  its  action  ignored,  and 
its  organization  perfected  by  laws  of  the  United  States,  and 
not  by  the  Constitution  of  1868.     The  decision  of  the  ques- 
tion involves  the  constitutionality  of  the  laws  of  Congress ; 
for  it  is  clear  that  if  the  Legislature  was  subordinate  to  a  mil- 
itary dictation,  it  cannot  be  held  to  be  under  a  constitutional 
limitation ;  for  at  best  it  only  existed  by  permission.    It  is  use- 
less to  stand  upon  theories  if  facts  are  antagonistic  to  them. 
When  Congress  undertook  to  reconstruct  the  State,  it  began 
the  work  by  a  declaration  that  there  was  no  civil  govem- 
meot  in  Greorgia ;  the  language  used  was :  ^*  Whereas  no 
legal  State  governments,'^  etc.,  ''now  exist  in   the  rebel 
States,''  etc. 
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The  sixth  sectioa  declaresi  ''  That  until  the  people  of  the 
said  rebel  States  shall,  by  law,  be  admitted  to  r^resentation 
to  the  Gongress  of  the  United  States,  the  civil  govemmentB 
that  exist  therein  shall  be  deemed  provisional  only,  and  shall 
be,  in  all  repects,  sol^ect  to  the  paramonnt  aoihority  of  the 
United  States,  at  any  time  to  abolish,  inodify,  oontrol  and 
sapersede  the  same,''  etc.,  etc.  Under  this  declaration,  Gbv- 
estnor  Jenkins  was  superseded  by  military  authority  enforc- 
ing such  Acts,  and  a  gentleman,  in  commission  as  a  United 
Stotes  officer  of  the  army,  was  detailed  Grovemor  of  the  State. 
He  entered  upon  the  discharge  of  his  duties,  and  the  whole 
dml  administration  went  into  his  hands.  The  election  of 
members  of  the  Convention  and  their  meeting  at  Atlanta, 
and  framing  this  Constitution,  are  facts  well  known ;  tixe 
enfiandiisement  of  a  new  element  into  the  body  politic,  and 
their  exercise  of  suffirage,  under  Congressional  l^islation, 
fiuHs  that  have  become  patent  The  ensuing  election,  ending 
with  the  deoUration  of  the  ratification  of  the  Constitution, 
and  the  returns  of  members,  was  followed  by  the  order 
calling  them  together.  When  they  met,  in  pursuance  to  the 
military  chi^lainship  in  Georgia,  was  it  a  meeting  of  the 
Legislature  under  the  Constitution?  The  Constitution  did 
not  provide  for  such  measures,  nor  did  it  define  the  duty  of 
a  Provisional  Governor.  We  may  strug^e  in  vain  to  find 
any  recognition  of  the  officers  who  called  them  together,  or 
the  definition  of  their  duties.  This  Court,  in  39th  G^rgia, 
40,  held  that  the  new  Constitution  went  into  effect  on  the 
2l8t  of  July,  and  yet  the  body  met  on  the  4th.  If  the  Con- 
stitntion  did  not  take  efkA  until  the  2l8t,  as  decided  by  this 
Conrt,  Judge  Warner  delivering  the  opinion,  then  it  did  not 
meet  under  the  Constitution,  and  therefore  it  must  have  met 
under  .something  else.  And  if  it  met  under  something  else, 
it  was  not  the  first  meeting  of  the  Legislature  under  the 
Constitution.  If  it  met  under  the  Beconstruction  ActB  oif 
Copgress,  called  together  by  virtue  of  the  power  conferred 
by  those  Acts  on  Major  Greneral  Meade^  then  it  cannot  be 
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held  it  met  under  the  Constitation^  except  the  one  embraced 
the  other,  and  this  can  only  be  conceived  by  ignoring/the 
soaxoe  of  the  Constitntion,  to- wit :  the  people  of  Oeofgia^ 
and  give  its  paternity  to  Congress. 

Again,  if  the  Oanttifydum  existed  by  permission  of  the 
military  power — ^in  other  words,  if  the  authorities  then  gov- 
erning Georgia  allowed  its  recognition,  by  permission,  it  was 
not  the  Constitution  that  was  the  rule,  but  the  power  behind 
it.  Until  it  stood  upon  the  will  and  sovereignfy  of  the 
people  of  the  State,  and  had  an  existence  beyond  the  per<» 
missioa  of  any  power,  an  existence  inherent  and  unquestion- 
able, it  could  not,  with  proper  regard  for  the  use  of  language, 
be  called  the  Cbnditution  of  Georgia,  in  that  broad  political 
sense,  which  comprehends  the  dignity  and  sovereignty  of  the 
people.  It  was  a  written  parchment,  subject  to  a  will  incom- 
patible with  the  constitutional  will  of  a  free  people.  And 
to  talk  of  a  General  Assembly  under  a  Constitution,  whose 
rights  to  do  the  first  constitutional  act  of  a  isonstitutional 
Legislature,  to-wit :  pass  upon  the  election  returns  and  qual- 
ifications of  its  own  members  Is  denied,  is  the  assertion  of  a 
sentiment,  not  the  embodiment  of  a  fiu)t.  What  became  of 
the  Constitution  and  its  guarantees,  when  Congress  returned 
to  seats  in  its  General  Assembly,  some  thirty  members,  and 
dispened  as  many  to  their  homes  ? 

Thus  we  say,  upon  the  merits  of  the  question,  we  do  not 
think  when  the  Legislature  decided  that  the  last  session  was 
not  the  third,  and  overruled  the  ruling  of  the  Speaker  upon 
that  subject,  that  it  was  a  question  of  violation  of  the  Con- 
stitution ;  for  in  the  phases  of  reconstruction  in  Georgia,  the 
status  of  the  State  was  a  difficult  one  to  solve,  and  not  witb- 
OQt  grave  doubt  in  the  premises ;  the  incubation  was  long 
and  the  travail  protracted,  and  the  decision  of  the  Legisla- 
ture on  the  subject,  one  at  least,  sustained  by  the  legal  de- 
velopment of  events. 

Bat  is  it  a  question  fi>r  the  Judiciary.  No  evil  could  bo 
more  offensively  aggressive  on  the  rights  of  the  people,  thaa 
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the  assamption  by  the  Judiciary  of  powers  not  delegated  to 
their  rightful  jarisdictioa.  To  lodge,  in  the  opinions  of  a 
few  men,  no  matter  how  far  removed  from  the  pafmions  of 
the  hour^  the  rights  of  the  people  in  the  creation  of  govern- 
ment and  decision  of  afiWirs  of  State,  was  not  the  intention 
of  the  people.  Constitutions  and  laws  precede  the  Judiciaiy, 
and  we  decide  questions  arising  out  of  them  aflker  they  are 
made,  not  before.  We  restrain  the  L^islature  within  the 
limitations  set  to  its  powers.  But  we  may  not  set  up  oar 
opinions  as  to  the  decision  of  the  L^islature  upon  questions 
not  purely  l^al.  The  Constitution  prescribes  the  mamier 
of  passing  laws,  and  the  Legislature  must  pursue  the  mode 
prescribed.  The  Constitution  divides  powers,  and  the  co- 
ordinate branches  must  stay  within  the  prescribed  limits.  If 
this  were  not  so,  the  Judiciary  might  declare  an  Act  void, 
and  the  Legislature  might  impeach  the  Judiciary,  as  hap- 
pened in  Illinois,  for  the  decision.  The  intention  of  the 
Constitution  is  to  divide  the  powers,  and  let  each  move  in- 
dependently in  its  orbit,  all  revolving  round  the  Constita- 
sion  in  their  appropriate  sphere,  like  the  planetary  systems 
round  the  sun,  and  each  kept  in  place  by  the  central  power 
which  moves  the  whole  in  harmony. 

The  jurisdiction  of  the  Judiciary  is  to  check  and  balance 
the  acts  of  the  Legislature,  to  bring  them  within  the  ConBtf- 
tution,  and  hold  the  scales  evenly  in  the  administration  of 
the  laws  enacted.  But  in  this  case,  we  are  called  on  to  re- 
verse the  judgment  of  the  Legislature  on  the  condition  grow- 
ing out  of  the  reconstruction  of  the  State.  The  Legislature 
decided  its  last  session  not  to  be  third  in  the  House,  and  in 
the  Senate,  under  the  Constitution  of  1868,  and  this  judg- 
ment we  are  called  upon  to  say  was  wrong. 

Now,  before  going  further,  let  us  glance  at  the  conse- 
quences of  this  decision.  I  am  not  unaware  that  ordinarily 
Courts  have  nothing  to  do  with  questions  of  public  policy, 
or  the  entailment  of  consequences.  No  man  better  under- 
stands the  necessity  of  lifting  the  Judiciary  above  the  popu- 
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lar  prgodices  or  sympathies  than  mysel£  But  while  in  the 
language  of  Lord  Mansfield,  ''  We  have  nothing  to  do  with 
consequences ;  if  certain  rebellions  were  the  result,  we  can^ 
not  prevaricate  with  our  consciences  or  our  God ;  all  we 
have  to  say  is^fiatjiitstitia  ruat  codum  ;''  yet  with  all  judges, 
ODQsequences  must  needs  influence  consideration.  We  should 
pause  upon  the  enunciation  of  l^al  judgments  whose  effect 
would  be  to  upset  society,  and  turn  loose  chaos  over  the  land. 
If  the  law  is  clear,  we  have  nothing  to  do  but  annouce  it. 
The  consequences  are  not  at  our  doors,  and  if  this  decision 
shonld  declare  void  the  last  election  for  members  of  the 
General  Assembly,  passed  after  the  forty  days,  and  should 
bring  to  new  life  the  old ;  whose  commissions  may  extend 
until  their  successors  are  duly  elected  and  qualified,  and  if 
this  may  postpone  the  election,  under  the  Constitution,  still, 
if  such  were  to  be  the  result,  and  the  law  is  plain,  it  is  our 
duty,  and  it  would  be  my  pleasure  to  discharge  it.  But  to 
do  so,  I  think  consequences  have  something  to  do  with  invok* 
ing  a  more  thorough  consideration  of  all  the  questions  aris- 
ing under  the  fiu^ts  of  the  case,  before  announcing  it  to  be 
the  law,  and  by  that  examination,  I  find  involved  in  this 
decision  of  the  Court  a  reversal  of  the  judgment  of  the  Legis- 
lature as  to  the  stcUua  of  the  State  under  reconstruction.  This 
embraces  a  political,  as  well  as  legal  question,  and  it  would 
be  an  ostentatious  parade  of  learning  to  go  through  the  de- 
cisions of  Courts,  excluding  political  questions  involving  the 
principles  of  government  from  judicial  jurisdiction.  The 
very  question,  made  by  Governor  Jenkins  before  the  Supreme 
Court  at  Washington,  on  the  constitutionality  of  the  Recon- 
struction Acts,  admonishes  me  of  the  fact  that  these  matters 
were,  while  r^arded  by  the  profession  of  Georgia  plainly 
and  palpably  unconstitutional  at  the  time,  nevertheless 
politiocU  in  their  character,  and  refused  a  hearing  at  the  bar 
of  that  tribunal.  Our  Court,  by  its  organization,  is  a  Court 
of  errors,  and  the  original  jurisdiction  over  this  question  of 
what  seasiouy  under  the  Constitution,  the  last  was,  must  be 
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somewhere  else  lodged.  This  ease  comes  from  the  Superior 
Court,  and  that  tribunal,  bj  the  Constitution  (Code,  seetioD 
5173,)  is  vested  with  jurisdiction  over  all  civil  and  criminal 
cases,  etc.  But  no  where  can  it  be  inferred  by  may  iegtii- 
mate  line  of  argument,  that  the  jurisdiction  over  an  ac^uro* 
ment  of  the  Legislature,  has  been  conceded  or  granted  to  it. 
The  power  in  all  Courts  to  declare  nnconstitutional  Acts  void 
is  not  longer  a  matter  of  judicial  controversy,  but  the  power 
to  review  an  Act  of  the  Legislature,  involving  a  political 
question — not  a  law — ^but  a  judgment  pronounced  by  itself, 
upon  its  own  competency  to  make  a  law,  is  not  an  apellate 
jurisdiction,  nor  is  it  an  original  jurisdiction.  If  it  exists, 
it  exists  in  the  powers  of  the  Court  under  the  Constitution, 
and  the  power  to  declare  Acts  in  violation  of  the  Constitu- 
tion void,  and  this  is  expressed  to  be  in  regard  to  legidative 
ads. 

In  the  case  of  Foster  Administrator  vs.  Danid,  S9  Greor- 
gia,  40,  this  Court  held  that  the  State  of  Georgia,  on  the 
21st  July,  1868,  had  fully  complied  with  the  terms  of  the 
Reconstruction  Acts  of  Congress,  and  that  the  Constitution 
went  into  efiect  upon  the  21st  July,  1868.  But  although  so 
decided  by  the  Court,  as  applicable  to  the  then  case  before  it, 
It  is  true  that  the  Reconstruction  Acts  provided  that  "until 
the  people  of  said  rebellious  States  shall  be  by  law  admitted 
to  representation  in  Congress,  any  civil  government  which 
may  exist  therein  shall  be  deemed  provisional  only,'^  and  we 
need  not  go  through  the  mass  of  military  orders  interpreting 
and  enforcing  these  Acts  subsequent  to  the  time  stated.  The 
purpose  is  not  to  go  fiui;her  than  show  the  doubt  which  still 
hung  over  the  statits  of  this  State;  for  if  the  Congress  of  the 
United  States,  by  enactment  recognized  a  different  view  of  oar 
condition.  Congress  had  the  power,  under  the  Constitution  of 
the  United  States,  to  control  the  question,  and  we  need  not 
deny  the  right  without  going  farther  and  adjudging  the  Ads 
themselveSf  which  is  not  essential  or  proper  in  this  inquiiy. 
If  we  establish  the  &ct  that  subsequent  to  this  decision 
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gresB  again  legislated  upon  the  subject,  and  in  effect  declared 
the  General  Assembly  illegally  organized,  and  bj  military 
commiasion,  passed  upon  the  qualifications  of  its  members, 
^en  the  practieal  operation  o{  the  Constitution  of  1868,  if 
existing  on  the  21st  July,  1868|  was  amended  by  such  sub- 
sequent Congressional  interference,  and  the  conditions  im- 
posed by  Congress  were  paramount  to  the  Constitution  of 
1868,  and  right  or  wrong,  were  of  force  and  exacted  obedi- 
ence.  When  the  Legislature  deemed  it  necessary  to  go 
through  the  ceremony  of  adopting  the  Constitutional  amend- 
ments over  again,  it  was  a  political  question,  of  which  they 
were  properly  the  judges ;  the  question  was  not  judicial,  and 
is  consistent  with  the  view  entertained  by  that  body  after- 
wards, relating  to  the  term  of  session  under  the  Constitution, 
they  were  then  holding. 

From  these  various  sources  I  gather  the  intent  of  the  Leg- 
islature to  concur  with  the  opinion  of  Congress  upon  the 
subject,  with  the  orders  of  Generals  Grant  and  Sawlins, 
Pope,  Meade  and  Terry,  and  their  oonstruotions  thereon,  and 
the  opinion  of  the  Attorney-General ;  and  looking  to  this  in- 
tent with  a  view  to  arrive  at  a  judicial  conclusion,  I  hold 
that  the  subject  of  what  <erm,  under  the  Constitution,  the 
Legislature  then  was  holdings  was  one  to  be  construed,  not 
only  by  the  Constitution  of  1868,  but  by  the  Acts  of  Con- 
gress covering  the  Beconstruction  measures.  And  inasmuch 
as  this  department  of  the  government  decided  the  question  in 
the  light  of  all  the  surrounding  legislation  and  powers,  I 
think  such  decision  was  political  in  its  character,  and  that 
the  Court  cannot  justly  interfere  by  its  judgment  to  set  it 
aside,  and  declare  all  its  laws  to  be,  on  that  ground,  tfnconstf- 
ttfUonaL  In  this  connection  we  may  add  that  the  Executive 
of  this  State  took  the  position  in  his  message  to  the  L^isla- 
ture,  July  2d,  1870,  that  *^  the  present  legislative  organiza- 
tion, if  accepted  and  ratified  by  Congress,  is  the  first  and 
only  l^al  organization  de  jure  of  this  Legislature  and  of 
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the  State  Gk>veniment  established  by  the  votes  of  the  people 
nnder  the  Reconstraction  Acta." 

These  two  branches  of  the  government  of  this  State — the 
Executive  and  Legislative — ^have  treated  this  qneetion  as  a 
political  one,  of  which  Congress  was  the  judge.  And  Con* 
gress  having  by  its  legislation  given  the  fullest  eonoarrenoe 
in  this  view^  I  am  indisposed  to  enter  upon  the  subject  as  a 
judicial  one,  inasmuch  as  now  these  questions  would  involve 
others  of  significant  importance  in  the  adjudication.  It  will, 
for  instance^  not  be  doubted  or  denied  but  the  first  Legisla- 
ture was  called  together  by  virtue  of  a  military  order  und^ 
the  Reconstruction  Acts;  equally  true  and  undeniable  is  it  that 
it  was  sworn  by  an  officer  of  the  Federal  Judiciary.  Equally 
true  that  it  convened  as  a  provisional  Legislature  under  a 
provisional  Grovernor.  Equally  true  that  it  did  not  meet 
at  the  time  fixed  by  the  Constitution.  Equally  true  that  its 
action  was  permissive  by  the  military  powers.  Equally  true 
that  Congress  treated  it  as  a  provisional  body,  amenable  to 
Congressional  dictation  and  interferenoe.  Equally  true  that 
the  session  under  adjudication  was  convened  by  an  Act  of 
Congress.  Equally  true  the  last  session  was  inaugurated  by 
military  commission,  sitting  upon  the  qualification  of  its 
members.  And  after  a  full  review  of  the  anomalous  oondi- 
tion  of  the  State  Government  during  the  years  elapsing  since 
the  war,  I  cannot  hold  that  this  question  is  one  for  the  Judi- 
ciary to  interfere  with.  And  I  therefi>re  concur  in  the  judg- 
ment pronounced  by  the  Court.  As  to  the  questions  raised 
by  the  record,  I  have  no  doubt,  holding  the  Act  constiia- 
tional  as  to  the  appointments  made  under  the  provisions  of 
the  Code,  and  now  only  express  my  concurrence  in  the  judg- 
ment pronounced. 

Warneb,  Judge,  dissenting. 

This  was  an  application  to  the  Judge  of  the  Superior 
Court  for  a  mandamus,  by  Joseph  H.  Taylor,  Esquire,  as 
District  Attorney  for  the  Eleventh  Senatorial  District,  against 
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the  Ordinary  of  Randolph  county,  calling  on  said  Ordinary 
to  show  cause  why  he  should  not  levy  and  collect  a  tax  for 
the  payment  of  the  salary  of  said  District  Attorney,  for  the 
year  1871,  as  required  by  the  Act  of  1870,  organizing  the 
District  Courts  in  this  State.  The  Ordinary  filed  his  an- 
swer, and  showed  for  cause  why  he  should  not  levy  and  col- 
lect the  tax  on  the  citizens  of  Randolph  county,  that  the 
said  Joseph  H.  Taylor  was  not  legally  and  constitutionally 
appointed  District  Attorney,  and  was  not,  therefore,  entitled 
to  have  said  tax  levied  and  collected  for  the  payment  of  his 
salary  as  such  District  Attorney.  On  the  hearing  of  the 
case,  the  Judge  held  and  decided,  that  the  petitioner  was 
legally  and  constitutionally  in  said  office  of  District  Attor- 
ney, and  ordered  the  mandamtis  to  be  made  absolute  against 
the  Ordinary  for  the  levy  and  collection  of  the  tax  as  prayed 
for.     Whereupon  the  Ordinary  excepted. 

It  appears  from  the  record,  that  the  petitioner  was  ap- 
pointed District  Attorney  on  the  18th  day  of  January,  1871, 
daring  the  recess  of  the  Senate,  and  that  said  appointment 
had  not  been  submitted  to  and  confirmed  by  the  Senate.  On 
the  argument  before  this  Court,  two  questions  have  been 
made.  First,  that  if  the  Act  of  1870,  organizing  the  Dis- 
trict Courts,  is  a  legal  and  valid  Act,  yet,  the  appointment 
was  not  a  legal  and  valid  appointment  under  the  Constitu- 
tion, and  the  provisions  of  that  Act.  Second,  that  the  Act 
of  1870,  was  passed  more  than  forty  days  after  the  com- 
mencement of  the  third  session  of  the  General  Assembly, 
and  is,  therefore,  void,  under  the  provisions  of  the  Constitu- 
tion of  1868,  that  body  having  no  lawful  power  or  authority 
to  enact  laws  after  the  expiration  of  forty  days,  unless  pro- 
longed beyond  that  time,  by  a  vote  of  two-thirdd  of  each 
branch  thereof,  as  provided  by  that  Constitution. 

I  propone  first,  to  consider  the  legality  of  the  appoinment 
of  the  petitioner  as  District  Attorney,  under  the  Constitution 
and  the  Act  of  1870,  on  the  assumption  that  that  Act  is  a 
valid,  constitutional  law.     By  the  4th  section  of  the  5th  Ar- 
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tide  of  the  Constitution  of  1868,  it  is  declared,  "  Until  the 
General  Assembly  shall  otherwise  direct,  there  shall  be  a 
District  Judge  and  a  District  Attorney,  for  each  Senatorial 
District  in  this  State/'    The  9th  section  of  the  6th  Article 
of  the  Constitution,  declares  that  said  District  Judges  and 
Attorneys,  '^  ahaU  be  appointed  by  the  Oovemor  with  the  ad* 
vice  and  consent  of  the  Senate"    These  sections  of  the  CSon- 
stitution,  it  will  be  observed,  only  declare  that  until  the  Gen- 
eral Assembly  shall  otherwise  direct,  there  shall  be  a  Dis- 
trict Judge  and  District  Attorney,  for  each  Senatorial  Dis- 
trict in  the  State,  and  expressly  declare  bow  and  in  what 
manner  they  shall  be  appointed.    But  there  is  no  provision 
made  in  this  section  of  the  Constitution,  for  the  creation  and 
organization  of  a  District  Court,  in  which  these  officers  could 
officiate  and  perform  their  respective  official  duties.     To  cre- 
ate and  organize  the  IHetrict  Court,  in  conformity  with  the 
provisions  of  the  Constitution,  was  devolved  on  the  (General 
Assembly;  and  until  that  body  created  such  a  Court,  there 
was  no  '*  District  Court''  in  which  the  District  Judges  and 
District  Attorneys  could  perform  their  respective  duties  as 
such  officers.    The  1st  section  of  the  6th  Article  of  the  Con- 
stitution declares,  that ''  the  jWfcioZ  powers  of  this  State,  shall 
be  vested  in  a  Supreme  Court,  Superior  Courts,  Courts  of 
Ordinary,  Justices  of  the  Peace,  commissioned  Notaries  Pub- 
lic, and  such  other  Courts  as  have  been  or  may  be  estab- 
lished by  law."    Thus  it  will  be  seen,  that  there  was  no 
jxididai  power  vested  by  the  Constitution  in  the  Distrid 
Courts,  until  they  were  established  by  law;  and  the  Judges 
and  Attorneys  thereof  could  not  have  exercised  any  judicial 
functions,  or  performed  any  other  acts  appertaining  thereto, 
in  that  Court,  until  it  was  so  established.    On  the  28th  of 
October,  1870,  the  Greneral  Assembly  passed  what  purports, 
on  its  face,  to  be  an  Act  to  organize  "  the  District  Court," 
and  defines  its  jurisdiction.    Up  to  this  time,  there  was  no 
District  Court  created  and  organized  in  this  State,  either  by 
the  Constitution  or  the  laws  thereof,  in  which  any  District 
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Judge  or  District  Attorney,  had  ever  officiated  as  the  officers 
of  such  a  Court,  or  performed  any  official  duty  therein,  as 
the  officers  of  such  a  Court.  Assumiug  that  the  creation  and 
organization  of  the  District  Court  by  the  General  Assembly, 
on  the  28th  of  October,  1870,  was  a  legal  and  valid  organi- 
zation, how  and  in  what  manner  did  the  General  Assembly 
declare  that  Churt  should  be  created  and  organized  ?  The 
1st  section  of  that  Act  declares,  that  there  shall  be  organized 
in  each  Senatorial  District,  (except  certain  specified  Districts,) 
a  Courts  to  be  styled  "  the  District  Court,"  the  Judge  of 
which  shall  be  known  as  "District  Judge;'*  for  said  Court, 
there  shall  be  in  each  District  a  prosecuting  officer,  to  be 
called  "District  Attorney/'  The  2d  section  of  the  Act 
providing  for  the  organization  of  the  District  Court,  ex- 
pressly declares,  that  the  District  Judge  and  Attorney  shall 
be  appointed  by  the  Governor,  wUh  the  advice  and  consent  of 
the  Senate,  and  hold  their  offices  for  a  period  o£  four  years. 
Thus  it  will  be  seen,  that  the  original  organization  of  the 
District  dourly  under  the  provisions  of  the  Act,  was  to  be 
done  by  the  appointment  of  a  District  Judge  and  Attorney 
by  the  Governor,  with  the  advice  and  consent  of  the  Senate^ 
for  a  period  of  four  years.  And  the  General  Assembly 
having  expressly  declared  the  manner  in  which  the  officers 
should  be  appointed,  in  order  to  effect  an  orgauization  of  the 
Court,  it  is  not  reasonable  to  suppose  that  it  was  intended 
that  the  Court  should  be  organized  by  the  appointment  of  the 
officers  thereof,  in  a  different  manner  than  that  prescribed  in 
the  Act  To  have  appointed  and  commissioned  District 
Judges  and  District  Attorneys,  without  the  creation  and  or- 
ganization of  a  District  Court,  by  law,  in  which  those  officers 
could  have  performed  their  appropriate  functions  and  duties 
as  such  officers,  and  without  any  compensation  having  been 
provided  for  their  services,  would  have  been  a  useless  and 
unprofitable  ceremony,  not  contemplated  by  the  Constitution. 
But  it  is  said,  that  when  the  District  Court  was -created 
and  organized,  by  the  Act  of  1870,  the  office  of  the  District 
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Judge  of  the  District  Court  and  the  office  of  District  Attor- 
ney for  that  Qna-t  were  vaeant,  and  that  the  Governor  bad  the 
power,  under  the  second  section  of  the  fourth  Article  of  the 
Constitution,  and  the  sixty-sixth  section  of  the  Code,  to  fill 
such  vacancy,  wUhoui  the  advice  and  consent  of  the  Senate. 
That  section  of  the  Constitution  declares  that  **  when  any 
office  shall  become  vacant  by  death,  resignation  or  otherwise, 
the  Gk>Yemor  shall  have  power  to  fill  such  vacancy,  unless 
otherwise  provided  by  law ;  and  persons  so  appointed  shall 
continue  iu  office  uutil  a  successor  is  appointed,  agreeably  to 
the  mode  pointed  out  by  this  Constitution,  or  by  law,  in 
pursuance  thereof."    The  answer  to  this  suggestion  and  the 
argument  in  support  of  it  is^  that  the  Constitution  does  not 
confer  the  power  on  the  Governor  to  assume  that  an  office  in 
a  Court,  created  and  organised  Ay  law  for  the  first  time,  and 
which  never  had  any  prior  eocistence  or  prior  incumbent  to 
fill  it,  is  a  vacant  office,  aooording  to  the  true  intent  and 
meaning  thereof.    But,  on  the  contrary,  the  Constitution 
contemplates  that  the  District  Court  shall  be  created  by  law, 
and,  when  so  created  by  law,  then  it  is  made  the  duty  of  the 
Grovemor  to  complete  its  organization  by  the  appointment  of 
District  Judges  and  Attorneys  therefor,  wkh  the  advice  and 
cimserU  of  the  Senaie,  in  accordance  with  the  provisions  of 
that  law,  if  consistent  with  the  Constitution,  and  not  other- 
wise.    The  Constitution  does  not  declare  that  an  office  in  a 
newly  created  Court  by  law  which  had  no  power,  existence  or 
prior  incumbent  in  it,  is  a  vacant  office;  and  therefore  the 
Governor  could  not  appoint  an  officer  for  that  newly  created 
Court  in  any  other  manner  than  that  prescribed  by  the  Con- 
stitution and  the  law  oi^niaing  it,  (to-wit:)  wiih  the  advice 
and  consent  of  the  Senate.    The  Constitution   confers  the 
power  on  the  Governor  to  make  appointments  to  fill  vacan- 
cies in  offices  which  have  had  a  prior  existence,  and  been 
filled  by  a  prior  incumbent,  when  such  offices  became  vacant 
by  the  death  of  the  incumbent,  or  by  his  resignation,  or  oth- 
erwise, without  the  advice  and  consent  of  the  Senate,  such 
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appointment  to  continue  only  until  the  assembling  of  the 
Senate.  The  words  of  the  Constitution  are,  '*  when  any 
office  sfiall  become  wiearU"  etc.;  not  where  any  office  is 
vaocmt  because  it  never  had  any  legal  existence  or  incumbent 
in  it,  as  is  claimed  in  this  case.  Before  an  office  in  the  District 
(hurt  could  become  vcuxifU^  in  the  sense  those  words  are  used 
in  the  Constitution,  that  Court  must  necessarily  have  had  a 
prior  legal  existence :  *for  if  there  was  n^  such  Court  there 
CQold  not  be  any  vacant  office  in  it.  The  Constitution  most 
blearly  contemplates  that  the  officer  whose  vaoanoy  the  Gov- 
ernor is  empowered  to  fill  by  appointment,  as  claimed,  must 
have  been  one  who  was  originaUy  appointed  to  the  office,  in 
aoooxtianoe  with  the  requirements  of  the  Constitution  and 
laws  of  the  State,  and  eubeequent  to  such  lawful  appointment 
the  office  beeomes  vacant  by  the  death  or  resignation  of  the 
incumbent,  or  other  cause  not  specially  enumerated,  which 
makes  the  office  become  vacant  on  account  of  the  indisposition 
or  inability  of  the  prior  incumbent,  to  perform  the  duties  of 
it  Neither  the  words  nor  spirit  of  the  Constitution  author- 
ise the  exercise  of  the  power  claimed  for  the  Governor  in 
behalf  of  the  defendant  in  error  in  this  case. 

But  there  is  another  insurmountable  difficulty  in  the  way 
of  the  defendant  in  error.  The  Act  of  1870,  is  an  Act  to 
organize  *'  the  District  Oourt/^  and  that  Act  expressly  pro- 
vides, that  that  (hurt  shall  be  organized  by  the  appointment 
of  the  District  Judge  and  attorney,  by  the  Grovernor,  with 
the  advice  and  consent  of  the  SenatCy  and  hold  their  offices  for 
a  period  oi  four  years.  This  Act  contemplates  an  original 
appohUment  of  the  District  Judges  and  attorneys  of  the  Dis- 
bict  Court,  for  the  term  of  four  years.  The  appointment  of 
the  District  Judges,  and  District  Attorneys,  by  the  Governor, 
wUh  the  advice  and  consent  of  the  Senate  for  four  years,  is  an 
indispsmable  reqtrirement  of  the  Act  to  perfect  a  legal  or- 
ganisation of  the  "  District  Court,"  and,  therefore,  that  Court 
has  never  been  organissed  in  accordance  with  the  terms  and 
requirements  of  that  Act,  inasmuch  as  the  appointment  of 
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the  officers  of  that  Court  have  not  been  made  in  the  manner 
prescribed  by  the  Act,  so  as  to  make  it  a  legal  organized  Court 
in  conformity  with  the  express  requirements  thereof;  for  it 
will  not  do  to  say  that  the  Governor  could  a4i9ume  that  the 
^'District  Court''  had  been  legally  organized  in  any  manner 
different  from  that  prescribed  by  the  Act  of  1870,  and  then 
proceed  to  fill  the  offices  of  that  Court,  as  va/xunt  qffioes^  under 
the  4th  paragraph  of  the  2d  section  of  the  4th  Article  of  the 
Constitution,  when,  in  fact,  the  District  Court  had  not  been 
organized,  as  required  by  the  Act  of  1870,  and  thus  making 
it  impossible  that  any  office  in  that  unorganized  Court  could 
become  vacant,  as  contemplated  by  the  Constitution.     Before 
any  office  in  the  '^  District  Court "  could  become  vacant,  so  as 
to  authorize  the  Governor  to  fill  it  under  the  Constitution, 
as  claimed,  thai  Court  must  have  been  legally  organized  by 
the  appointment  of  the  Judges  and  attorneys  thereof,  by  the 
Groveruor,  with  the  advice  and  consent  of  Hie  Senate,  Jor  a 
period  of  fo^r  years,  bb  expressly  required  by  the  Act  of 
1870.     Then,  if  either  of  said  offices  in  said   Court  had 
thereafter  become  vacant,  by  the  death,  resignation,  or  other- 
wise, of  either  of  the  officers  of  said  Court  so  appointed,  as 
required   by  the  Act  organizing  the   Court,  the  Governor 
would  have  had  tiie  power  of  appointment,  under  the  Con- 
stitution, to  fill  such  vacancy  until  the  meeting  of  the  next 
General  Assembly,  but  not  otherwise.    The  66th  section  of 
the  Code  only  authorizes  the  Governor  to  fill  all  vacancies 
as  contemplated  by  the  Constitlition  and  laws  of  the  State. 
The  radical  error  of  the  argument  in  support  of  the  legality 
of  the  appointment,  made  by  the  Grovemor,  of  the  defendant 
in  error,  as  District  Attorney  of  the  District  Court,  is  the 
unauthorized  aseumpti(m  that  the  District  Court  was  created 
and  organized  by  the  Constitution;  whereas,  there  was  no 
judicial  power  vested  in  that  Court  by  the  Constitution,  until 
it  was  ^*  established  by  law,''  as  provided  in  the  Act  of  1870, 
as  is  must  clearly  demonstrated  by  reference  to  the  Ist  sec- 
tion of  the  6th  Article  of  the  Constitution,  before  cited. 
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Until  the  passage  of  the  Act  of  1870,  such  a  Court  as  the 
"  District  Court "  was  not  known  to,  or  recognized  by  either 
the  Constitution  or  laws  of  this  State  as  a  Court,  in  which 
any  judicial  powers  whatever  could  have  been  vested  or  ex- 
ercised by  any  officer  pretending  to  officiate  therein.  The 
Constitution  simply  provided  for  the  ap)K>intment  of  Dis- 
trict Judges  and  attorneys,  whenever  a  District  Court  should 
be  created  and  organized  by  an  Act  of  the  General  Assem- 
bly, and  defined  their  jurisdiction,  when  so  appointed,  under 
the  provisions  of  such  Act. 

The  result  of  the  investigation  of  the  question,  involved 
in  this  brancli  of  the  case,  therefore,  is  that  until  the  District 
Courts  were  created,  and  organized  by  law,  or  in  the  language 
of  the  Constitution,  "established  bylaw,"  there  was  no  judi- 
cial power  vested  in  that  Court  by  the  Constitution,  to  be 
administered,  performed,  or  executed  by  the  appointment  of 
either  District  Judges  or  District  Attorneys,  for  that  Court, 
But  when  the  District  Court  was  established  hy  law  on  the 
passage  of  the  Act  of  1870,  then  it  became  the  duty  of  the 
Governor  to  appoint  the  officers  of  that  Oourty  in  the  man- 
ner required  by  that  Act,  the  same  being  consistent  with'the 
Constitution,  not  to  fill  a  vacancy ^  because  none  existed  in 
that  newly  established  Court,  but  to  have  made  an  original 
appointment  of  Judges  and  attorneys  for  that  newly  estab- 
lished Court,  for  the  term  oi  four  years,  with  the  advice  and 
consent  of  the  Senate,  as  requirki  by  that  Act,  so  as  to  have 
perfected  the  complete  organization  of  the  District  Court,  as 
contemplated  by  the  Constitution,  and  as  required  by  the 
Act  of  1870,  and  not  otherwise.  Until  the  District  Court 
had  been  organized  by  the  appointment  of  the  officers  there- 
of, as  required  by  the  Act  of  1870,  there  was  no  office  in 
that  Court  which  had  become  vacant  in  the  sense  and  mean- 
ing of  the  Constitution,  which  would  authorize  the  Gover- 
nor to  fill  it  as  a  vacant  office.  The  appointment  of  the  de- 
fendant in  error  as  District  Attorney  of  the  District  Court  of 
the  Eleventh  Senatorial  District,  by  the  Governor,  under  the 
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atateDdent  of  facta  discloaed  hy  the  reoord,  was  not  only  with* 
out  authority  of  law,  but  in  express  violation  thereof,  as  pre- 
scribed by  the  Act  of  1870. 

The  next  question  to  be  considered  is  whether  the  Act 
of  28tb  October,  1870,  organizing  the  District  Court,  is  a 
legal  and  valid  law,  according  to  the  provisions  of  the  Con* 
stitution  of  1868.    This  is  the  first  time  this  question  has 
been  presented  to  this  Court  for  adjudication,  and  it  has  re- 
ceived that  consideration  which  its  importance  demands.  By 
tlie  third  Article  of  tliat  Constitution  the  legislative  power 
of  the  State  is  vested  in  a  General  Assembly,  consisting  of  a 
Senate  and  House  of  Representatives.    By  the  third  para* 
graph  of  the  first  section  of  the  third  Article  of  that  Consti* 
tution,  it  is  declared  that  '^  No  session  of  the  General  Assem- 
bly, after  the  second,  under  this  Constitution,  shall  continue 
longer  than  forty  days,  unless  prolonged  by  a  vote  of  two- 
thirds  of  each  branch  thereof.''   By  the  thirty-second'  section 
of  the  first  Article  of  that  Constitution,  it  is  declared  that 
''  Legislative  Acts  in  violation  of  this  Coustitution  are  void, 
and  the  Judiciary  shall  so  declare  themJ'    The  first  inquiry 
to  be  made  is,  whether  the  Act  purporting  to  be  an  Act  of 
the  General  Assembly,  passed  on  the  28th  of  October,  1870, 
organizing  the  District  Court,  was  passed  at  a  session  of  the 
General  Assembly  after  the  second  session  thereof^  under  the 
Constitution  of  1868.    The  first  session  of  the  General  As* 
sembly  under  thai  Constitution,  as  appears  from  the  pub- 
lished Journals  thereof,  commenced  in  July,  1868,  and  ad- 
journed sii^  die  on  the  6th  day  of  October,  1868.    The 
second  session  of  the  General  Assembly  under  that  Constitu- 
tion commenced  on  the  13th  day  of  January,  1868,  and  ad- 
journed sine  die  on  the  18th  day  of  March,  1869.    The  third 
session  of  the  General  Assembly  under  that  Constitutioa, 
commenced  on  the  10th  day  of  January,  1870,  and  was  ad- 
journed by  the  proclamation  of  the  Grovernor  on  the  25tli 
day  of  October,  1870.    In  FosUr  vs.  DanieU,  (39  Georgia  Re- 
ports, 40,)  this  Court  unanimously  held  and  decided  that  the 
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Constitution  of  1868  took  effect  and  went  into  praotioal  op- 
eration in  this  State  on  the  21at  day  of  July,  1868,     The 
eeesions  of  the  General  Assembly  of  the  State  of  Georgin 
held  in  1868, 1869  and  in  1870,  were  neeesaarily  held  under 
the  Constitution  of  1868,  which  the  n^embers  thereof  iook 
an  oath  to  support,  and  could  not  have  been  held  under  any 
other  ConftUvftion,  as  the  General  Assembly  of  the  people  of 
Georgia.   The  Judges  of  this  Court,  who^e  offices  were  oreate<) 
by  that  ConstitutiQn,  were  appointed  and  confirmed  by  the 
Senate  of  the  General  Assembly  at  its  session  in  1868,  under 
tAis  Constitution  ;  for  that  purpose,  at  least,  it  has  been  recog-^ 
nizeil  as  a  session  of  the  General  Assembly  under  this  Coqsti- 
ta|;ion,and  for  thatpv^rpose  it  is  presumed  that  the  session  Qf 
1868  will  continue  to  be  recogniised  as  a  session  of  the  Gen^^ 
eral  Assembly  under  this  Constitution,    If  the  session  of  th^ 
General  Assembly  in  1868  was  a  session  under  thia  Constitu-r 
tioD  for  ihcU  purpose,  why  was  it  not  a  session  under  this  Cqu- 
stituiion  for  all  other  legitime^  purposes,  and  to  be  counted  as 
such  ?    The  truth  is,  and  such  is  the  historical  fact  apparent 
on  the  face  of  the  public  records  of  the  State,  that  the  ses- 
sion of  the  General  Assembly  held  in  1868  was  the  first 
session  thereof  held  under  the  Constitution  of  1868 ;  that 
session  of  the  General  Assembly  enacted  laws  under  this 
Constitution  for  the  government  of  the  people  of  Georgia» 
imposed  taxes  on  them  under  this  Constitution,  and  passed 
an  Act  to  lay  oS*  a  homestead  under  this  Constitution;  shall 
they  now  be  told  that  the  session  of  1868  was  not  a  sessioa 
of  the  General   Assembly  under  this  Constitution  ?    The 
stubborn  facts  contradict  the  ijnauthorized  assumption.    ThjB 
session  of  tlie  General  Assembly,  then,  which  met  on  the 
10th  day  of  January,  1870,  was  the  third  sessioa  thereof 
uoder  the  Constitution  of  1868,  and  consequently  was  a  sesr 
sioii  after  the  second,  under  that  Constitution.     The  second 
inquiry  to  be  made  is,  whether  the  Act  in  question  was 
passed  after  the  expiration  of  forty  days  from  the  eommepce* 
meat  of  the  third  session  of  the  General  Assembly,  and,  if 
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80,  whether  that  session  was  prolonged  by  a  vote  of  two-thirds 
of  each  branch  thereof,  as  required  by  that  Constitution. 
By  reference  to  the  Journals  of  tlie  (xeneral  Assembly,  as 
published^  which  this  Court  is  bound  to  recognize  under  the 
provisions  of  the  3762d  section  of  the  Code,  the  third  ses- 
sion of  the  General  Assembly  under  the  Constitution  of 
1868  was  commenced  on  the  10th  day  of  January,  1870. 
The  Act  in  question  is  dated  on  the  28th  day  of  October, 
1870,  more  than  forty  days  afler  the  commencement  of  the 
third  session  of  the  General  Assembly  under  the  Constitution 
of  1868.  After  a  careful  examination  of  the  Journals  of  the 
Gkneral  Assembly,  it  nowhere  appears  therefrom  that  the 
time  was  prolonged  by  a  two-thirda  vote.  Indeed,  it  was  not 
contended  on  the  argument  that  the  session  was  prolonged 
by  a  two'thirds  vote,  as  required  by  the  third  paragraph  of 
the  second  section  of  the  third  Article  of  that  Constitution. 
The  Constitution  of  the  State  is  the  organic  law  thereof, 
which  creates  the  several  departments  of  the  State  govern- 
ment, and  limits  and  defines  the  powers  and  duties  of  each 
department  thereof,  the  Executive  Department,  the  Legisla- 
tive Department  and  the  Judicial  Department.  The  Legis- 
lative Department  of  the  State  government  has  no  power  or 
authority  to  enact  laws  or  to  perform  other  legislative  acts 
for  the  government  of  the  people  in  any  other  manner  than 
that  prescribed  by  the  Constitution,  and  if  it  shall  do  so,  such 
pretended  laws  or  other  acts  are  not  binding  on  the  peoplej 
but  are  void,  and  it  is  expressly  made  the  duty  of  the  Judi- 
cial Department  of  the  government  to  so  declare  them  in  all 
cases,  except  as  to  the  election  returns  and  qualifications  of 
the  members  of  the  General  Assembly ;  each  House  thereof 
is  made  the  exdudve  judge  of  those  questions,  by  the  fourth 
section  of  the  third  Article  of  the  Constitution.  The  limita- 
tion of  the  time  of  each  session  of  the  General  Assembly,  as 
prescribed  in  the  Constitution,  was  a  wise  one,  intended  for 
the  protection  of  the  people  against  unnecessarily  prolonged, 
expensive  sessions  of  the  General  Assembly.    '^  No  session  of 
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the  General  Assembly,  after  the  second^  under  this  Constita- 
tioD,  shall  oontioue  longer  than  forty  days,  unless  prolonged 
by  a  vote  of  two-thirds  of  each  branch  thereof,"  is  the  man,'- 
dotory  language  of  the  Constitution.  It  necessarily  follows^ 
therefore,  that  all  pretended  laws  purporting  to  have  been 
passed  by  the  General  Assembly  at  its  third  session  in  1870, 
after  the  expiration  of  forty  days  from  the  time  of  the  com- 
mencement of  that  session  are  void,  unless  it  is  clearly  shown 
that  the  session  was  prolonged  for  a  longer  period  than  forty 
days,  by  a  vote  of  two-thirds  of  each  branch  thereof,  which 
it  was  not  pretended  was  done,  and  the  Journals  of  the  two 
Houses  furnish  no  evidence  of  that  fact.  And  the  legal  pre- 
sumption is  that  no  such  vote  was  taken,  inasmuch  as  each 
House  is  required,  by  the  Constitution,  to  keep  a  Journal 
of  its  proeeedings,  and  to  have  the  yeas  and  nays  recorded 
thereon,  as  to  all  questions  requiring  a  two-thirds  vote,  and 
publish  it  immediately  after  adjournment.  The  mandatory 
language  of  the  Constitution  is  clear  and  explicit,  that  ^'No 
session  of  the  General  Assembly,  after  the  second,  under  this 
Constitution,  shall  continue  longer  than  forty  days,  unless 
prolonged  by  a  vote  of  two-thirds  of  each  branch  thereof;" 
and  it  is  equally  binding  on  Governors  and  governed,  legis- 
lators and  people,  and  the  Judges  of  the  Courts.  This  clause 
of  the  Constitution  is  and  was  intended  to  be  as  binding  and 
obligatory  on  the  Legislature,  Executive  and  Judicial  De- 
partments of  the  State  government  as  any  other  clause  there- 
of, and  cannot  be  ignored  without  a  palpable  violation  of  it. 

It  is  said,  if  there  is  any  reasonable  doubt  as  the  validity 
of  a  law  nnder  the  provisions  of  the  Constitution,  it  is  the 
duty  of  the  Courts  to  decide  in  favor  of  its  validity.  But 
what  is  a  conscientious  Judge  to  do  when  he  has  no  gi^ounds 
on  which  to  base  such  a  doubt?  If  I  should  declare  that  I 
doubted  the  fact  of  ray  own  existence,  or  that  two  and  two 
made  four,  the  sincerity  of  that  doubt  might  well  be  ques- 
tioned. 80^  if  I  should  declare  that  I  doubted  as  to  what 
are  the  clear  words  and  meaning  of  the  Constitution  before 
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reoitedy  or  that  it  was  the  third  session  of  the  General  As- 
sembly  under  the  Constitution  of  1868,  whioh  pretended  to 
enact  the  law  in  question,  or  that  it  was  passed  after  the  ex- 
piration of  forty  days  without  a  two-thirds  vote  of  both 
branches  of  the  General  Assembly  to  prolong  the  session,  or 
that  the  State  was  legally  reconstructed  under  that  Constitn- 
tion  on  the  21st  day  of  July,  1868,  as  was  unanimously  de- 
cided bj  this  Court,  in  Foster  V9.  DanidSf  then  the  stihoerity 
of  all  such  doubts  might  also  well  be  questioned,  for  the 
simple  reason  that  there  are  no  grounds  on  which  to  base  such 
doubts.  If  I  should  express  doubts  as  to  the  plain  unam- 
biguous words  of  the  Constitution,  or  as  to  what  was  the 
true  intent  and  meaning  thereof,  or  as  to  the  fact  that  the 
session  of  the  General  Assembly  of  1868  was  held  under  the 
Constitution  of  1868,  or  whether  the  mandatory  requirements 
of  the  Constitution  had  been  complied  with,  so  as  to  make 
the  pretended  Act  of  the  General  Assembly,  now  in  qaestion 
before  the  Court,  a  valid  law  in  pursuance  of  that  Constitu- 
tion, such  expressed  doubts,  on  my  part,  in  view  of  the  plain 
facts  of  the  case,  however  plausible  the  pretexts  therefor  might 
be,  would  be  open  to  a  searching  oritioism  by  the  people  of 
the  State,  whose  fundamental  law,  intended  fpr  their  protec- 
tion, has  been  so  flag^-antly  and  recklessly  disregarded  in  the 
pretended  enactment  of  the  Act  of  1 870,  organising  the  Dis- 
trict Court.  The  question  is  not  who  called  the  General  As- 
sembly of  the  State  of  Georgia  to  hold  its  session  in  1868, 
or  who  administered  the  oath  to  its  members,  but  the  ques- 
tion is,  under  what  organic  law  of  the  State  did  the  General 
Assembly  thereof  liold  its  sessions  in  1868,  1869  and  1870. 
Did  the  General  Assembly  of  1868  hold  its  session  under 
the  Constitution  of  1868,  and  if  not,  under  what  ChnstiiMtion 
was  that  session  held  ?  If  the  General  Assembly  of  1868 
did  hold  its  session  under  the  State  Constitution  of  1868, 
then  that  was  its  first  session  under  that  Constitution.  Ic 
is  an  indisputable  fiict,  that  the  officers  of  the  State,  created 
by  that  Constitution,  including  the  Judges  of  this  Court^  as 
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well  M  the  Judges  of  the  Superior  Courts,  were  appointed 
and  coufinned  by  the  Senate  of  the  General  Aseembly  at  iU 
session  in  1868,  under  this  Constitution.  It  is  also  an  indis- 
putable fact  that  the  people  of  Georgia  have  been  taxed  to 
pay  the  expenses  of  that  session  of  the  General  Assembly 
uoder  this  Constitution.  The  question  recurs,  was  the  ses^ 
bIoq  of  the  (reneral  Assembly  in  1868  held  under  the  Con- 
stitution of  1868?  In  view  of  the  plain  incontrovertible 
historical  fiicts,  well  known  to  our  entire  people,  to  state  the 
proposition,  is  to  decide  it 

But  it  has  been  said  that  this  is  a  polliieal  question  of 
which  the  executive  and  legislative  departments  of  the  govern- 
ment are  the  judges,  and  not  the  judicial  department.     That 
argument  amounts  simply  to  this:  that,  although  the  execu- 
tive and  legislative  departments  of  the  State  government  may 
umirp  power  and  exercise  authority  not  conferred  on  either  of 
them  by  the  Constitution,  still,  as  such  usurpers,  they  are  the 
exclusive  judges  to  determine  the  validity  of  their  own  twwr- 
paiianSf  whenever  the  individual  rights  of  the  citizens  of  the 
State  are  injuriously  effected  thereby.     Such  is  not  the  fun-' 
damental  law  of  the  people  of  Georgia,     Their  Constitution 
expressly  declares  that  legislative  acts  in  violation  of  their 
Constitution,  or  the  Constitution  of  the  United  States,  are 
voidy  and  the  Judiciary  shall  so  declare  them.     The  Consti- 
tution of  the  people  of  Georgia  does  not  contemplate  that 
the  executive  and  legislative  departments  of  the  government 
shall  be  the  judges  of  their  own  usurpations  in  the  pretended 
enactment  of  laws  for  their  government,  in  violation  of  that 
Constitution.     This  duty  is  expressly  devolved  on  tjje  judi- 
clal  department  of  the  State  government;  and  whenever  the 
ctfficers  of  that  department  shall  fail  or  neglect  to  perform 
their  appropriate  functions  and  sworn  duties,  in  regard  to 
such  usurpations,  the  people  of  the  State  will  have  no  legal 
protection  for  their  persons  or  their  property,  as  they  may  soon 
discover^  to  their  irreparable  injury  and  damage.    If  the  Con- 
stitation  of  the  State  is  not  to  be  observed  and  regarded  in  the 
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enactment  of  laws  for  the  government  of  the  people  thereof, 
then  there  is  no  praetieal  use  or  benefit  resulting  to  them  in 
having  a  Constitution,  limiting  and  defining  the  powers  and 
duties  of  their  agents  created  hy  it.  Vaitel,  that  eminent 
civilian,  has  truthfully  said,  that  ''to  attack  the  Constitotioo 
of  the  State,  and  to  violate  its  laws,  is  a  oapiial  aime  agcind 
soei^y,  and  if  those  guilty  of  it  are  invested  with  authority, 
they  add  to  tliis  crime  a  perfidious  abuse  of  the  power  with 
which  they  are  entrustedJ'  This  Court,  in  Solomon  tw.  Cbm- 
missioners  of  Oartersville  (41  Georgia  Reports,  167,)  unam- 
'moudy  decided  that  an  act  of  the  General  Assembly,  which 
was  not  signed  by  the  Governor  within  the  time  prescribed  by 
the  Constitution,  was  rwit  a  binding  law.  In  that  case  this 
Court  said:  ''The  Constitution  of  the  State  is  the  funda- 
mental law  of  the  State,  and  if  bills  introduced  into  the 
General  Assembly  are  not  passed  and  approved  in  accordance 
with  the  requirements  aud  provisions  of  that  Constitution, 
they  have  no  binding  force  or  authority  upon  the  people 
thereof  as  laws.^^  In  view  of  the  obligation  imposed  on  me 
as  a  judicial  officer,  to  support  and  maintain  the  Constitu- 
tion of  the  State,  and  for  the  reasons  heretofore  expressed,  I 
am  of  the  opinion  that  the  judgment  of  the  Court  below,  in 
thjs  case,  should  be  reversed  on  both  the  grounds  specified 
in  the  bill  of  exceptions. 


Kent  &  Company,  plaintiff^  in  error,  vs.  L.  T.  Downing, 
•  assignee,  defendant  iu  error. 

The  same  parties  vice  versa. 

Where  there  was  an  attachment  pending  in  the  Superior  Court  of  Mas- 

cogee  conntjr  against  A,  who  was  declared  a  bankrupt,  and  his  assignee 

was  appointed  ander  the  laws  of  the  United  States : 
1.  Hddy  That  the  assignee  may  be  made  a  party  to  the  attachment,  and 

that  it  was  proper,  on  his  motion,  to  declare  the  attachment  dissolved 

by  the  bankruptcy. 
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2.  Held  further,  Tliat  pendiag  SDch  motion,  the  plaintiff  in  attachment 

may  amend  his  attaohmertt  as  in  other  caseB. 
S.  \Vhen  an  attachment  waa  iraned  on  the  12th  of  August,  1670,  and  was, 

by  mistake,  mads  ratnraable  to  the  Haj  tarm,  1871,  instead  of  No- 

Tember,  1870: 
Hrld,  That,  on  the  mistake  being  made  apparent  to  the  Conrt,  the 

■iiaehiiieat  and  bond  may  be  retnrned,  if  the  relarn  was  in  fact  made 

to  the  NoTember  term,  1870. 

Baukmptcy.  Amendment.  •  Practice.  Before  Judge 
Johnson.  Muscogee  Superior  Court.  Koveiuber  Term, 
1870. 

Od  the  12tli  of  August,  1870,  Kent  &  Company's  attor- 
ney made  affidavit  and  bond  to  procure  an  attachment  against 
R.  F.  Dunin.  Id  the  bond  he  said:  which  attaohaieat  is 
returnable  "  to  tiie  May  Term  of  the  Superior  Court  of 
said  county."  The  Magistrate  ordered  the  officer  to  levy 
and  make  return  "  to  tlie  May  Term  of  the  Superior  Court 
of  said  county."  It  was  levied  at  once  upon  certain  perisli- 
ahle  property,  and  the  Court  ordered  it  to  he  sold.  In  tins 
order  the  attachment  ia  aaid  to  be  "  returnable  to  the  No- 
vember Term  of  the  Superior  Court." 

A(  November  Term,  1870,  Downing  appeared,  siiowed 
that  Duran  had,  within  four  months  from  the  iaauing  of 
said  attachmeut,  l>een  adjudicated  a  baukrupt  under  the 
Bankrupt  Act  of  Congress  of  1867,  and  that  he.  Downing, 
had  been  appointed  his  assignee  and  had  qualified  as  such, 
an<l  moved  to  be  made  a  party -defendant  as  assignee. 
Plain  tiff 'b  counsel  objected  to  this,  but  the  Court  overruled 
tlie  Direction. 

Seooiaing  a  party,  Downing  moved  to  dismiss  the  attacb- 
iiieot  because  it  was  not  returned  to  November  Term,  1870, 
at  required  by  law.  The  plaintilF's  oounael  stated  that 
"  '  ~       "  "        "ovember"  by  mistake,  both  ia  the 

iKj  proposed  to  amend  them  by  strik- 

iu  5  "  November." 

lismiss  the  attachment  or  to  allow 
tbi  in  , his  opinion,  the  baukrupt  pro- 
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oeeding  stopped  the  caose  in  bis  Courts  and  he  could  do  no 
act  in  the  premises.  Downing  then  moved  to  have  biM 
aiUcboieot  entered  as  dissolved.  Eor  the  same  reason  the 
Conrt  refused  this  also. 

Each  side  sued  out  a  bill  of  exceptions.  Kent  &  Com- 
pany complain  at  Downing's  being  made  a  partj,  and  ai  the 
refusal  of  the  amendment.  Downing  complains  that  the 
Court  would  not  dismiss  the  attachment  nor  enter  it  Sis- 
solved. 

The  cases  were  here  treated  as  one. 

Pbabody  &  Brannon,  for  Kent  &  Company,  said  the 
attachment  was  dissolved,  and,  therefore,  no  party  shoald 
have  been  made :  40  6a«  R.,  162 ;  Bankrupt  Act  1867,  sees. 
14,  21.  The  amendment  should  have  been  allowed :  Acts, 
1865-6,  p.  38 ;  B.  Code,  sees.  3454,  3456, 3240 ;  29  Ga.  R. 
644;  36th,  90;  37th,  24;  26th,  431;  36th,  269. 

B.  J.  MosBB,  for  Downing,  assignee. 
McCat,  Judge. 

m 

1.  If  an  attachment  be  in  fact  pending  in  the  Courts  of 
this  State,  and  the  defendant  be  declared  a  bankrupt,  the  at- 
tachment is,  by  the  Act  of  Congress,  dissolved:  Act  of  1867, 
section  14.     But  how  is  the  State  Court  to  know  that  the 
defendant  is  a  bankrupt?    Surely  the  judgment  must  be,  in 
some  authentic  mode,  made  known  to  the  Court.    It  may 
be  denied.     It  would  be  a  strange  law  if,  ip90  fado^  by 
the  fiat  of  bankruptcy,  attacliments  in  other  Courts  fell  to 
nothing,  so  as  to  make  the  officers  of  said  Courts  trespas- 
sers.  Order  is  one  of  the  first  requisites  of  i^al  proceeding?, 
and  we  do  not  see  how  our  Courts  can  take  notice  of  judg- 
ments of  other  Courts  by  iustructiou.     They  mvafc  be  brought 
to  the  notice  of  the  Court,  and  this  cannot  be  done  without 
parties.     We  think,  therefore,  it  was  proper  to  make  the 
assignee  a  party  on  his  own  motion,  if  for  no  other  reasou 
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than  to  have  it  properly  made  kuowu  to  the  Court  that  the 
defendant  was  a  bankrupt. 

2.  We  think,  too,  the  assignee  had  a  right  to  move  to  dis* 
miss  the  attachment.  If  its  levy  gave  the  defendant  any 
rights  under  the  attachment  bond^  that  passed,  under  the 
law,  to  the  assigneei  he  has  the  right  to  use  the  means  to 
make  them  effective,  by  dismissing  the  attachment. 

3«  We  are  dear,  however,  that  the  bond  and  attachment 
were  amendable.  The  Code,  section  3240,  authorizes  amend- 
ments of  the  bond  and  attachment.  The  amendment  here 
was  clearly  only  to  correct  a  clerical  error.  It  appears  that 
in  (Adt  the  attachment  was  returned  to  November  Term, 
1870.  This  was  patent  to  the  Court,  and  the  amendment 
was  only  to  make  the  statements  in  the  attachment  and  bond 
conform  to  the  facts. 

Judgment  reversed. 


Mary  H.  Dillard,  plaintiff  in  error,  w.  The  Manhattan 
Life  Insurance  Company,  defendant  in  error. 

[Wtien  tkis  oaaM  WM  called,  Loehrane,  Chief  Juetloe.  stated  that  he  wu  apoli- 
ej  holder,  and  eonseqoently  a  stockholder  in  said  Company,  and  interested,  but 
apon  reqaest  of  eonnsel  he  presided.] 

When  a  wife  insured  the  life  of  her  husband  in  1859  with  an  agent  of  a 
New  York  Insurance  Companj,  and  paid  the  annual  premiums 
promptly  until  1862,  but  then  failed  to  pay  said  premiums  until  March, 
1865,  when  the  husband  died,  aflef  which,  and  affcer  the  close  of  the 
war,. she  tendered  tha  unpaid  premiums,  and  demanded  payment  of 
the  sum  insured,  alleging  that  she  was  prevented  by  the  war  and  by 
Act  of  Congress  from  paying  them  year,  by  year,  on>he  day  fixed  in 
the  policy. 

Sdd,  that  the  contract  of  the  company  for  any  future  risk  was  depen- 
dent upon  the  payment  of  the  annual  premiums  as  Uiey,  severally,  by 
the  assessment,  were  to  be  paid,  and  the  failure  to  pay,  for  whatever 
reason,  could  not  be  remedied  by  a  tender  of  the  premiums  afler  the 
death  of  the  person,  whose  life  was  insured. 
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InsaraDce.  War.  Conditions,  etc.  Before  Judge  Johk- 
SON,     Muscogee  Superior  Court.    May,  1871. 

Mrs.  Dillard's  suit  against  the  Manhattan  Life  Insuranoe 
Company,  of  New  York,  contained  the  following  material 
averments:  On  the  26th  of  April,  1859,  she  paid  the  agent 
of  said  company,  in  Columbus,  Georgia,  where  he  and  she 
lived,  $141  00,  as  a  premium,  in  consideration  of  whioli  and 
of  the  like  sum  to  be  paid  annually  thereafter,  with  interest 
thereon,  during  the  life  of  her  husband,  then  living  ia 
Columbus,  Georgia,  said  company  insured  the  life  of  said 
husband  in  the  sum  of  $5,000  00,  for  her  sole  benefit,  said 
sum  to  be  paid  at  his  deatji,  upon  due  notice,  etc.  There 
were  in  said  policy  various  conditions  upon  which  it  was  to 
become  void.  One  of  them  was  if  the  husband  should  enter 
''  into  any  military  or  naval  service  whatever,  the  militia  not 
in  actual  service  excepted.''  Another  was,  if  Mrs.  Dillard 
"should  not  pay  the  said  premiums  on  or  before  the  day 
hereinbefore  mentioned  for  their  payment."  It  further  stip- 
ulated that  when  said  policy  should  cease  or  be  or  become 
void,  all  prepaid  premiums  should  be  forfeited  to  the  com- 
pany. 

She  promptly  paid  the  premiums  and  interest  which  fell 
due  prior  to  the  26th  of  April,  1862.  Before  that  day,  war 
was  raging  between  the  United  States  and  the  Confederate 
States.  Georgia  was  one  of  the  Confederate  States,  and  she 
and  her  husband  were  resident  in  Georgia.  By  this  war  and 
the  law  she  was  prevented  from  paying  said  premiums  and 
interest  during  said  war.  While  the  war  continued,  to-wit: 
on  the  27th  of  February,  1865,  her  husband  died  a  natural 
death,  without  having  violated  any  condition  in  said  policy. 
The  understanding  and  intention  of  herself  and  said  com- 
pany as  to  the  meaning  of  the  condition  as  to  entering  mili- 
tary service,  etc.,  was  only  that  her  husband  should  not  volun- 
tarily, of  his  own  accord,  without  constraint  of  law,  so  do. 
And  he  never  did  so.    True  he  was  appointed  Brigade  Post 
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Quarterinaster  at  Columbus,  by  Freeident  Davie,  in  Octo- 
ber, 1862,  aud  ha  accepted  said  appoiDtment  to  avoid  con- 
BcriptioD,  to  which  be  was,  by  law,  then  subject,  and  thereby 
lie  lesaeoed  instead  of  increasiiig  the  company's  risk. 

Aa  soon  as  the  war  ended,  she  offered  to  pay  said  com- 
pany the  unpaid  promiums  and  interest  then  due,  com- 
plied with  the  conditions  of  said  policy  as  to  proof  of  death, 
etc.,  as  nearly  as  could  be,  and  demanded  payment  of  the 
policy.  The  company  refused  to  pay  her,  claiming  that  the 
policy  was  of  no  force,  by  reason  of  the  promisee. 

Upon  demurrer  this  cause  was  dismissed.  That  is  as- 
signed as  error. 

H.  L.  BE!T?riKO ;  Jahes  M.  Russell)  for  plaintiGf*  in  er- 
ror.   The  war  excused  payment  of  premiums :  Wheat.  Int. 
Uw,  379,  385.  392;  1  Kent's  Cora.  74,  76,  77;  Ch.  L.  of 
N.,  82,  84.     Wildman's  Int.  L.,  8,  15  ;  Vattel,  320;  13th 
Ves.,  71;  40th  Qa.  R.,  302,60;  2  Com.  Dig.,  Chancery 
obligations,  (4  D.,  10.)     Act  of  God  or  the  law  making  oom- 
ptianoe  impossible,  suspends  operation  of   the  conditions: 
Coke  Litt.,  206  a,-  34th  Ga.  R.,  207,548;  40th,  60;  Ch. 
on  Con.,  630;    WaUaee  vs.  Sanders,  last  term.     When  the 
war  ended,  the  contract  revived:  Com,  Dig.,  Chancery  obli- 
gations, (4  D.,  10,)  citing  R.  Ca.  ch.  72.     Being  in  military 
service  was  no  breach,  because  it  was  compulsory:  Burrows 
L.   Assurance,  68,  69 ;  Brown's  L.  Max.,   259  ;  Coke  Litt., 
42,  183.     Agreement  not  to  fight  for  one's  country,  void  : 
R.  Code,  sec  2681.     Verba  ehartarumfortiua  accipimtur  oon- 
I   tra  proferentem!  Br.  L.  Max.,  254;  R.  Code,  sea  2715,  p.  4; 
!  1  ruirr.  341.  .^4fl  r  nonsr-riufc  Acts  passed  the  6th  of  April, 
2— their  force :  34th  Ga.  R.,  31, 
lace  did  not  iocreaae  risk  and  is 
2801,  2819;  5th  Ga.  R.,  184; 
sR.,  23;  34th  Ga.  R.,  145.     If 
:  2  Coke  Litt.,  206  a;  34th  Ga. 
I.  OD  C,  630.    Penalty,  relieved 
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from  by  subsequent  performance :  2  Story  £q.,  see.  1320^  d 
seq;  12  Yes.  B.,  289 ;  K.  Code,  sec  3060;  1st  Bro.  Ch.  C, 
418,  etc. 

Smith  &  AlexandeRi  for  defendant  The  contract  is 
based  on  payment  of  premiums :  B.  Code,  seg.  2752 ;  Ist 
Phil,  on  Ins.,  2,  and  works  on  insurance  passim.  Non-pay- 
ment made  contract  void  for  want  of  consideration.  Onoe 
bad  never  good  without  consent  After  death  too  late  to 
pay  premium :  8th  Ga.  B.,  534 ;  5th  Tenn.  B.,  696 ;  12th 
East's  B.y  183.  By  contract  his  entering  military  service 
avoided  the  policy ;  it  increased  risk ;  Emengon,  4,  13^  51 ; 
Aug.  on  F.  Ins.,  235, 334 ;  1st  Am.  on  In.,  2,  3. 

McCay,  Judge.  * 

We  recognize  fully  the  general  doctrine  contended  for  by 
the  plaintiff  in  error.  It  would  have  been  iUegal  for  Mrs. 
Dillard  to  pay  the  premium  to  the  company  during  the 
war,  contrary  to  Act  of  Congress.  And  were  this  a  case  of 
a  forfeilbwre  for  the  failure,  we  should  hold  that  the  forfeiture 
was  prevented  by  the  illegality  of  the  performance  of  the 
condition.  But  is  this  such  a  case?  The  company  oootracts 
to  pay  so  much  at  the  death  of  the  insured,  if  the  annual 
premiums  are  paid  as  stipulated.  It  is  clear  from  the  policy 
and  from  the  known  practice  of  all  companies,  that  the  in- 
sured has  a  right  at  any  time  to  refuse  to  pay  and  give  up 
his  policy.  The  contract,  upon  its  iEace,  requires  to  be  re- 
newed from  year  to  year  by  the  payment  of  the  premium. 
Indeed,  a  contract  of  life  insurance  is,  at  best,  nothing  bnt 
an  undertaking  that  the  company  will  take  the  annual  pre- 
miums paid,  invest  them  safely,  and  pay  to  the  insured  the 
product,  after  deducting  the  expenses  of  the  basineas.  In- 
deed, if  every  person  insured  lived  to  an  average  age,  this 
would  be  exactly  the  contract  But  as  any  individual  may 
die  at  any  time,  the  company  agrees  to  pay  him  what  his 
premiums  would  amount  to^  making  up  its  losses  on  him  by 
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the  payments  of  those  who  live  beyond  the  average  age.  The 
regular  annual  payment  of  the  premium  agreed  upon  is  thus 
a  condition  precedent  of  the  contract,  and  not  a  condition  sub- 
qaeni.  And  it  is  just  here  that  the  authorities  relied  upon 
fail  to  apply.  If  a  condition  subsequent  beoome  illegal, 
there  is  no  forfeiture ;  for  the  estate  having  once  vested,^  it 
shall  not  be  divested  because  the  party  fails  to  do  an  illegal 
or  impossible  act:  Code,  section  2680.  But  it  is  different 
with  a  condition  precedent.  If  that  be  illegal  the  right 
never  vests.  It  is  not  a  question  of  forfeiture,  but  a  fiulure 
to  do  the  thing  necessary  to  acquire  the  right:  Brown's  Le- 
gal Maxims,  page  176.  And  this,  as  it  seems  to  me,  is  a 
distinction  based  upon  principles  of  justice  and  sound  sense. 

If  I  promise  a  man  to  sell  him  my  house,  provided  he  ap- 
pear, on  a  particular  day  with  the  money,  and  he  fiuls  for 
whatever  reason  other  than  my  fault,  he  has  no  right  in  the 
house.  But  if  I  sell  him  the  house,  and  it  is  agreed  that  he 
shall  forfeit  it  if  he  fail  to  pay  me  for  it  in  full  by  a  particu- 
lar day,  then  the  cause  of  his  failure  may,  both  in  equity  and 
sound  sense,  become  very  material. 

We  are  very  clear  that,  as  the  case  is  made  by  the  record, 
the  judgment  is  right. 

Judgment  affirmed. 


Swift,  Hambkrger  &  Company,  plaintiffs  in  error,  vs. 

A.  H.  Powell,  defendant  in  error. 

1.  Where  A  agreed  with  B  to  deliver  one  hundred  bales  of  cotton,  at 
twenty-one  cents  per  poand,  to  him,  at  any  time  within  sixty  days,  and 
B  knew  that  A  expected  to  pnrchase  himself  to  fulfill  his  contraet,  and 
the  contract  was  reduced  to  writing,  and  recited  that  it  was  for  value 
received,  and  the  parties  further  agreed  to  put  up  $1,000  each,  which 
they  did,  to  cover  the  losses  of  such  contract : 

ffeldf  That,  inasmuch  as  the  original  contract  was  reduced  to  writing, 
and  recited  a  consideration,  we  hold  there  was  sufficient,  ander  the 
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facts,  to  take  the  coDtract  out  of  the  illegality  of  each  contracts  under 
section  2596  of  the  Code,  and  that  the  $1,000  put  up  were  to  be  re- 
garded as  stipulated  damages,  and  the  plaintiff  could  recover  no  more 
than  the  amount. 

2.  When  the  Court,  upon  the  trial,  from  a  misconception  of  the  law  of 
the  case,  misdirected  the  jury,  and  admitted  illegal  cTidenoe  of  eon* 
sequential  damages,  but  upon  motion  granted  a  new  trial : 

HMf  That  it  was  not  error  in  the  Court  to  have  granted  the  new  trial, 
especially  as  the  verdict  was  for  an  amount  not  authorised  by  law." 

Contracts.    Wagers.   Stipulated  Damages.    Before  Judge 
Cole.     Bibb  Sai)erior  Court.    October  Term,  1870. 

This  case  was  bottomed  upon  the  following  writing  : 

^'  Macon,  Georgia,  December  3d,  1868. 
'^  For  value  received,  we  hereby  pledge,  bind  and  obligate 
ourselves,  our  heirs,  executors,  administrators  and  assigns, 
to  receive  of  A.  H.  Powell  one  hundred  bales  of  upland 
cotton,  to  average  Liverpool  middling,  at  twentj-one  (21) 
cents  per  pound,  at  any  time  within  sixty  days  from  the 
above  date,  at  the  option  of  said  Powell.  Cotton  to  be  de- 
livered in  the  city  and  paid  for  in  currency  on  delivery  of 
warehouse  receipts  to  C.  A.  Nutting,  president  City  Banking 
Company.  Swift,  Hamberger  A  Co.'' 

''For  value  received,  I  hereby  pledge,  bind  and  obligate 
myself,  my  heirs,  executors  and  assignes,  to  deliver  one  hun- 
dred bales  of  Liverpool  middling  cotton,  according  to  the 
above  contract.     Macon,  Georgia,  December,  1868. 

Adolphus  H.  Powell." 

On  it  was  indorsed,  ''Liverpool  middlings  are  understood 
to  be  the  best  middling  upland  cotton  in  this  market." 

Powell  did  not  deliver  the  cotton,  and  Swift,  Hamberger 
&  Company  sued  him  upon  said  obligation.  They  averred 
that,  to  meet  their  obligation,  they  deposited  $1,000  00  in  said 
bank,  when  the  contract  was  made,  and  "at  other  times 
within  the  said  sixty  days  made  other  deposits  of  several 
thousand  dollars,  aad  arranged  with  said  Nutting  to  ad- 
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-vance''  what  else  might  be  necessary,  upon  delivery,  to  pay 
for  the  cotton,  of  which  Powell  had  notice.  Such  cotton 
was  worth  twenty-eight  cents  per  pound  at  the  end  of  said 
sixty  days.  They  lost  the  seven  cents  profit.  They  pur- 
chased said  cotton  for  manufacturing  in  their  factory,  and, 
for  want  of  it,  and  by  the  loss  of  the  use  of  their  money, 
they  were  damaged  in  all  $6,000  00. 

Powell  pleaded  that  he  had  no  cotton,  but  expected  to 
buy  to  meet  said  obh'gation;  that  plaintiffs  knew  it;  that 
plaintifis  paid  him  nothing  as  part  of  the  consideration  of 
said  contract,  nor  did  any  of  their  skill  or  labor  enter  into 
said  consideration.  Further,  that  immediately  after  the  exe- 
cution of  the  contract,  the  parties  thereto  agreed  that  each 
should  deposit  01,000  00  in  said  bank,  and  that  the  failing 
party  should  lose  the  deposit  and  forfeit  it  to  the  other ;  this 
sum  was  deposited ;  it  was  the  stipulated  damages  for  non- 
compliance, and  plaintiffs  can  have  said  deposit  by  Powell 
on  demand. 

After  the  writing  was  read  in  evidence,  Hamberger  testi- 
fied as  follows:  Plaintiffs  were  manufacturers  of  cotton 
goods  ;  he  came  to  Macon  to  buy  cotton  for  manufacturing, 
and  made  said  contract  for  that  purpose,  and  not  for  specu- 
lation. Plaintiffs  deposited  some  money  ('' nearly  enough '') 
with  Nutting,  and  arranged  with  him  to  pay  any  balance  if 
the  cotton  was  delivered.  The  cotton  was  not  delivered.  It 
would  have  weighed  four  hundred  and  seventy-five  pounds, 
and  was  worth,  at  the  end  of  said  sixty  days,  twenty-eight 
cents  per  pound.     Plaintiffs  closed. 

Powell  testified  that  just  aft^r  said  written  agreement, 
plaintif&'  agent  and  himself  (who  made  the  first)  entered 
into  the  said  agreement  as  to  a  deposit  of  01,000  00  ^'  as  a 
forfeit,''  and  pursuant  thereto  each  deposited  01,000  00  in 
said  bank  then  and  there,  with  the  writing,  which  was  also 
lefl  in  the  bank.  This  deposit  was  intended  to  cover  any 
loss  which  might  result  from  the  speculation,  or  as  a  forfeit 
for  not  carrying  out  the  agreement  first  made.    When  the 
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obligation  matured^  he  notified  plaintifis  that  he  would  for- 
feit said  $1,000  00.  The  plaintifis'  contracting  agent  knew 
that  he  did  not  have  any  cotton  but  expected  to  buy  to  meet 
his  obligation.  Plaintifis  expended  no  labor  nor  skill,  nor 
undertook  to  do  so,  nor  expended  or  paid  any  money  as  a 
consideration  for  said  contract,  '^  except  the  putting  up  of  the 
^1,000  00 "  aforesaid.  It  was  a  pure  speculation  between 
him  and  plaintiffs ;  he  knew  plaintiffs  both  as  manufacturers 
and  speculators.    Defendant  closed. 

Bamberger  testified  that  the  writing  was  drawn  up,  and 
before  it  was  signed  Powell  proposed  that  each  should  de- 
posit $1,000  00,  *Mo  make  good  their  words;"  he  agreed, 
they  went  to  the  bank,  signed  the  contract,  deposited  $1,000  00 
each,  and  the  contract  together,  in  the  bank ;  nothing  else 
was  said  about  this  deposit.  Had  he  not  made  this  contract 
he  would  have  bought  cotton  to  supply  the  factory ;  it  was 
then  worth  but  twenty-one  cents  per  pound  in  Macon,  and 
there  was  enough  there.  Plaintiffs  are  not  cotton  speculators. 
(By  Powell's  non-compliance  the  factory  was  stopped  for  a 
month,  to  plaintiffs'  damage  $500  00,  in  the  loss  of  the 
profits  which  would  have  been  made  had  the  factory  run  dur^ 
ing  the  month.)  This  evidence  in  brackets  came  in  over 
defendant's  objection.  Another  witness  testified  that  he 
thought  the  contract  was  not  signed  when  the  parties  started 
to  the  bank  to  make  the  deposit  of  $1,000  00  each. 

The  Court  charged  the  jury :  Ist.  If  defendant  contracted 
with  plaintiffs  to  deliver  them  one  hundred  bales  of  cotton 
within  sixty  days,  at  twentyM)ne  cents  per  ]>ound,  and  if,  at 
the  time,  defendant  did  not  have  the  cotton,  but  expected  to 
buy  it,  to  fulfill  said  contract,  and  plaintiffs  were  aware  of 
that  fact,  and  if  no  expense  on  the  part  of  the  plaintiffs  en* 
tered  into  the  consideration  of  the  contract,  plaintiffs  cannot 
recover.  But  if  the  plainti&,  in  order  to  carry  out  said 
contract  on  their  part,  deposited  money  afler  the  making  of 
said  contract  at  said  bank,  which  money  was  kept  by  plain- 
tiffs on  deposit  to  pay  for  said  cotton  when  delivered,  thea 
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plaintiffs  were  put  to  such  expense  as  made  the  contract 

good,  and  plaintifls  can  recover.     To  make  a  contract  for 

the  sale  of  goods  to  be  delivered  at  a  futui-e  day,  when  both 

parties  know  that  the  seller  expects  to  purchase  to  fulfill  his 

promise,  good  and  valid,  it  is  sufficient  if  expense  alone,  on 

the  part  of  the  bayer,  enters  into  the  consideration ;  and  a 

deposit  of  money  by  the  buyer  to  meet  said  contract,  together 

with  the  loss  of  the  use  of  said  money  while  so  deposited, 

constitutes  such  expense.    It  is  not  necessary  for  plaintiffs 

to  show  that  either  skill  or  labor  on  their  part  entered  into 

the  consideration  of  the  contract,  but  if  they  prove  that  they 

were  put  to  expense,  as  already  explained,  it  is  sufficient. 

If  defendant  was  suing  for  a  breach  of  the  contract  he  would 

have  to  prove  that  skill   and  labor  entered,  on  his  part^ 

into  the  consideration,  in  order  to  recover.     2d.  If,  after 

plaintiffs  and  defendant  made  the  contract  for  the  delivery 

and  purchase  of  the  cotton,  they  deposited  91,000  00  each, 

and  agreed  that  the  sum  so  deposited  should  cover  all  dam- 

ages  that  the  party  violating  the  contract  should  be  liable 

for,  plaintiffi  could  recover  $1,000  00.    But  if  the  deposit 

was  made  by  the  parties  to  bind  the  bargain,  or  as  part  of 

the  consideration  of  the  purchase,  plaintiffs  are  entitled  to 

recover  whatever  damages  the  jury  believe  they  sustained  by 

the  non-delivery  of  the  cotton.     3d.  If  the  verbal  agreement 

as  to  the  deposit  of  $1,000  00  by  each  was  not  made  after 

the  execution  of  the  contract  in  writing,  they  should  not 

consider  the  verbal  agreement  at  all. 

He  gave  no  other  charges  upon  said  points.  The  verdict 
was  for  plaintiffs  for  $2,800  00  besides  interest.  Defendant's 
coansel  moved  for  a  new  trial  upon  the  grounds  that  the 
verdict  is  contrary  to  law,  etc.,  and  because  the  Court  erred 
in  each  of  said  charges.  A  new  trial  was  granted  upon  the 
ground  that  the  Court  had  erred  in  the  charges.  This  is 
assigned  as  error. 

NfiBBiTs  &  Jackson,  for  plaintiffs  in  error. 

Lanieb  &  Andebbon^  for  defendant. 
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LocHRANEy  Chief  Jastice. 

This  case  came  before  the  Coart  apon  exception  to  the 
jadgment  of  the  Court  granting  a  new  trial.  We  affirm  the 
judgment  of  the  Court  below,  as  we  are  of  opinion  that  his 
conception  of  the  law  of  the  case,  as  submitted  in  his  charge 
to  the  jury,  was  erroneous  as  to  the  principles  of  law  govern* 
ingythe  case,  and  it  was  his  duty  to  have  granted  the  new 
trial.  The  written  instrument  entered  into  between  the 
parties  reciting  a  consideration  for  the  agreements  entered 
into,  lifted  the  case,  in  the  opinion  of  the  Court,  out  of  the 
operation  of  the  Code,  section  2596,  and  gave  to  it  the  effect 
of  a  legal  and  binding  contract,  which  Courts  would  recog- 
nize and  enforce. 

And  the  stipulation  that  the  parties  were  to  put  up 
$1,000  00  each  to  cover  any  contemplated  losses  arising  oat 
of  non-compliance,  in  our  opinion,  was  an  agreement  fixing 
the  losses  by  the  sum  stipulated  to  be  paid.  And  in  a  suit 
brought  for  damages  arising  out  of  the  non-performance  of 
the  contract,  no  more  than  this  agreed  sum  could  be  legally 
recovered. 

Judgment  affirmed. 


Enoch  F.  Collins  d  al.,  plaintiffs  in  error  vs.  A.  P.  Col- 
lins et  al.j  executors,  defendants  in  error. 

1.  When  in  1868,  A  sold  to  B  two  negro  slaves  for  $5|000  00,  payable  in 
pork  at  $1  00  perpoand  and  in  cotton  at  fifty  cents  per  poand,  bat  no 
note  was  taken,  and  soon  after  $2,000  00  was  paid  in  pork  according 
to  the  contract,  and  afterwards,  A  having  died,  his  executors,  after  the 
1st  Jane,  1865,  adjusted  the  debt  with  B,  fixing  the  amonnt  dae  at 
$1,700  00,  part  of  which  was  then  paid,  and  B's  note,  with  G  as  seen- 
rity,  taken  for  the  balance : 

Hddf  That  this  was  not  a  mere  renewal  of  the  old  debt,  so  as  to  bring  it 
within  the  Relief  Acts  of  1868  or  1870.  But  as  there  was,  in  fact,  no 
new  consideration,'  and  the  party  introdnced  was  only  a  secari^i  the 
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note  was  still  for  slaves,  and  it  was  error  in  the  Court  to  charge  the 
jary  that  there  had  been  such  a  novation  as  to  pnrge  the  debt  of  its 
slave  consideration. 
2.  Where  there  was  evidence  on  one  side  that  the  consideration  of  a 
note  was  the  price  of  a  slave,  and  on  the  other,  that  it  was  given  in 
settlement  of  a  dispute  abont  the  title  to  twelve  bags  of  cotton,  it  was 
the  duty  of  the  Court  to  charge  the  jury  as  to  the  law  arising  under  the 
proof|  under  the  evidence  of  both  sides. 

Slave  debts.     Novation.    Belief.     Before  Judge  Cole. 
Bibb  Superior  Court.    October  Terra,  1870. 

On  the  24th  of  August,  1866,  Enoch  F.  Collins,  and 
Stephen  Collins  as  his  surety,  delivered  their  promissory  note 
for  $500  00  of  that  date,  and  due  twelve  months  thereafter, 
payable  to  A.  P.  &  O.  C.  Collins,  executors,  with  interest 
from  date.  A.  P.  &  O.  C,  as  executors  of  Charles  Collins^ 
sued  Enoch  F.  and  Stephen  on  said  note.  They  pleaded 
that  the  ^x>nsideration  of  said  note  was  slaves  sold  by  said 
Charles  to  said  Enoch  F.,  in  November,  1863 ;  that  this  was 
a  renewal  of  the  old  obligation,  and  that  Enoch  F.  had  lost 
85,000  00  by  emancipation  of  his  slaves  by  the  war.  When 
the  cause  was  called,  defendants  objected  to  the  trial  of  the 
cause  because  no  affidavit  of  taxes  being  paid  was  filed  as 
required  by  the  Relief  Act  of  1870.  The  Court,  after  hear- 
ing their  version  of  the  facts,  ordered  the  trial  to  proceed. 
The  plaintiffs  read  in  evidence  the  note  and  closed.  Enoch 
F.  and  Stephen  testified,  that  in  the  fall  of  1863,  Enoch  F. 
bought  of  Charles  two  slaves  at  $5,000  00,  Confederate 
valuation,  to  be  paid  for  in  pork  at  %\  00  per  pound,  as 
much  as  he  chose,  and  partly  in  cotton  at  fifty  cents  per 
pound.  He  paid  $1,900  00  or  $2,000  00  in  pork  that  win- 
ter; never  paid  the  cotton;  no  note  or  other  writing  was 
made.  But,  after  Charles'  death  and  since  the  war,  Enoch 
F.  and  said  executors  estimated  the  value  of  said  debt  in 
United  States  currency  at  $1,700  00.  Enoch  F.  paid  them 
8700  00  and  gave  them  two  notes  for  $500  00,  one  of  which 
was  paid,  and  the  other  is  the  one  sued  on.  '  No  cotton  was 
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delivered  to  Charles,  nor  did  Enoch  F.  have  any  cotton 
belonging  to  him,  nor  did  he  settle  for  anj  cotton,  but  re- 
newed said  old  demand  as  aforesaid. 

The  ezecators  claimed  that  Enoch  F.  had  twelve  bales  of 
cotton  belonging  to  Charles,  and  soed  out  a  possessoiy  war- 
rant for  them.     This  was  decided  against  the  executors,  and 
then  they  brought  trover  for  said  twelve  bales  of  cotton. 
Enoch  F.  aflerwardsj  being  about  to  move  to  Louisiana  and 
fearing  annoyanoe,  got  Stephen  to  arrange  the  settlement  as 
aforesaid.     Enoch  testified  that  one  of  the  said  slaves  died 
during  the  war ;  the  other  was  emancipated.    Enoch  had 
but  ten  bales  of  cotton  during  the  war ;  he  lost  $8,000  00 
by  the  emancipation  of  slaves.     Stephen  testified  also,  that 
he  never  received  any  cotton  from  Enoch  F.  for  Charles; 
that,  some  time  during  the  war,  he  saw  Enoch  F.  weigh  ten 
bales  of  cotton,  and  somebody  put  down  their  weights  on 
paper ;  what  became  of  the  paper  he  did  not  know.  •  He  had 
no  connection  with  this  debt  till  he  signed  as  security  as  afore- 
said.    A.  P.  Collins  testified  that  he  found  among  CharW 
papers  a  slip  of  paper  containing  the  weight  of  twelve  bales 
of  cotton,  in  pencil,  but  who  made  the  figures  he  did  not 
know.     It  had  nothing  else  on  it.    From  that  circumstance, 
and  what  he  knew  about  the  cotton,  O.  P.  Collins  called  on 
Enoch  F.  for  it,  and  he  consented  to  deliver  it.     When  he 
subsequently  refused  to  deliver  it,  they  tried  a  possessory 
warrant  and  failed;  then  brought  trover  and  settled  that 
trover  suit  by  $700  00  in  cash  and  two  notes  at  $500  00 
each,  as  stated.    This  settlement  was  for  the  cotton  and  not 
for  any  balance  due  for  slaves.     When  the  cotton  was  de- 
manded it  was  worth  fifty  cents  per  pound.    This  was  sup- 
ported by  O.  P.'s  testimony,  substantially  the  same.     W. 
Poe  testified  that  he  brought  the  trover  action,  supposing 
from  what  they  told  him  he  could  recover. 

Defendants  asked  the  Court  to  charge  the  jury: 

1.  If  Enoch  F.  became  indebted  to  Charles  in  1863  for 
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slaves,  aad  if  said  note  was  given  in  renewal  and  not  in 
novation  of  said  debt,  plaintifib  cannot  recover. 

2.  The  fact  that  the  debt  was  due  to  Charles,  and  the  re- 
newal to  his  executor,  does  not  make  a  novation  by  substitu- 
tition  of  new  parties  under  section  2682  of  the  Revised  Code. 

3.  The  fact  that  Stephen  became  security  for  Enoch  F.  in 
the  renewal  of  the  debt  for  negroes,  does  not  make  a  nova- 
tion by  substitution  of  new  parties  under  that  section  of  the 
Code. 

4.  If  the  sale  of  negroes  from  Charles  to  Enoch  F.  was 
subsequent  to  Lincoln's  proclamation  emancipating  slaves, 
the  debt  from  Enoch  F.  to  Charles  was  illegal  and  void  and 
no  renewal  of  the  same  can  give  it  validity. 

5.  If  this  note  is  a  renewal  of  a  contract  existing  prior  to 
June,  1865,  the  jury  will  consider  defendant's  plea  of  loes 
and  the  proof  before  them  under  that  plea. 

6.  If  the  consideration  of  slaves  is  in  the  contract  the  fact 
that  some  other  consideration  is  also  in  it  does  not  entitle 
plaintiff  to  recover.  If  the  slave  consideration  is  in  the  note 
plaintiflB  cannot  recover. 

The  Court  refused  to  give  any  of  said  charges  except  the 
second.  He  charged  that  the  addition  of  Stephen,  as  secu- 
rity to  the  note,  (he  having  been  before  in  no  way  interested 
in,  or  liable  on,  the  previous  contract,)  was  a  novation  by 
substitution  of  new  parties  under  section  2682  of  the  Re- 
vised Code.  The  jury  found  for  plaintiffs  for  $600  00  and 
interest.  Defendants  say  the  refusal  to  postpone  the  cause 
and  the  refusal  to  charge  as  requested,  and  the  charge  as 
given  are  errors. 

B.  Hiix ;  E.  F.  Best  for  plaintiffs  in  error.  This  case  is 
covered  by  Relief  Act  of  1870:  Novation,  R.  Code,  sec. 
2682;  40  Ga.  R.,  487.  Lincoln's  proclamation  under  Act 
of  Congress,  1863 :  10  Wallace  R.,  671 ;  Shortrop  V8.  Ma- 
con Circ.  C.  N.  C,  N.  C.  If  part  for  slaves,  void :  Dud- 
ley's R.,  161 ;  1  Kelly,  410;  1  Met.,  21 ;  19  Barb.,  291 ;  4 
Allen,  (Mass.,)  65. 
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Whittle  &  Gustin  for  defendant's  in  error.  It  was 
right  to  try  now  :  Lyon  vs.  Williams,  Mar.,  1871.  Novation, 
39  Ga.  R.,  531 ;  40th,  193,  423,  487 ;  R.  Code,  sees.  2125, 
2682.  Accord  and  satisfaction :  R.  Code,  sees,  2827  to  2831. 
Lincoln's  proclamation  did  not  free  slaves ;  Constitution  of 
1865  did  :  34  Ga.  R,,  483  ;  37th,  361 ;  13  Rich.,  B^C.  R. 
Eq.,  366;  40  Ala.  R.,  524;  4  Caldw.  Tenn.  R.,  580;  41 
Miss.  R.,  439.  If  error  in  charge,  the  verdict  is  right  any- 
how: 37  Ga.  R.,  94;  40th,  423;  Whitehead  vs.  Arline, 
present  term. 

McCay,  Judge. 

• 

It  would  be  going  very  far  to  say  that,  in  any  sense  of  the 
evidence,  the  note  sued  on  was  a  mere  renewal  of  the  old  one. 
If  this  was  the  mere  consideration  set  up  by  the  plaintiffs, 
to-wit :  the  settlement  of  the  suit  for  the  cotton,  then  it  is 
clearly  a  debt  oontrac&d  since  June,  1865.  But  even  if  the 
note  was  only  given  in  settlement  of  the  contract  for  the 
purchase  of  the  negroes,  this  was  not  a  renewal.  There  was 
a  new  agreement  in  any  event;  there  was  a  settlement  of 
the  amount  to  be  paid ;  an  adjustment  of  the  value  of  Con- 
federate money;  a  change  of  the  specific  articles  agreed 
upon  into  their  value  in  United  States  currency.  This  we 
do  not  think  was  a  renewal  but  a  new  contract,  having  the 
old  one  as  a  basis  and  object,  but  entirely  a  different  contract. 
We  do  not  think,  therefore,  that  this  contract  comes  within 
the  Act  of  October,  1870. 

2.  But,  if  the  defendant's  account  of  the  consideration  of 
the  note  is  the  true  one,  we  think  the  consideration  of  this 
note  is  slaves,  and  that  the  Court  erred  in  not  presenting  to 
the  jury  this  view  of  it. 

If  the  consideration  was  the  settlement  of  the  value  of* 
the  cotton,  as  a  matter  of  course  the  slaves  was  not  the  con- 
sideration.    But,  if  this  note  is  an  adjustment,  by  the  par- 
ties^ of  the  amount  still  due  for  the  negroes,  we  do  not  see 
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how  to  escape  from  the  conclusion  that  the  consideration  was 
the  negroes. 

To  make  out  a  case  of  novation,  it  is  not  enough  that 
a  new  party,  who  is  only  a  security,  has  been  introduced. 
Strictly,  under  the  statute,  (Code,  section  2682)  to  make  a 
case  of  novation,  the  obh'gation  must  be  due  to  a  new  party. 
At  any  rate,  the  old  contract  must  be  at  an  end.  As  this 
case  presents  itself,  the  payee  is  the  same;  the  executors 
stand  in  the  place  of  the  testator,  and  the  old  debt  is  still  of 
force — that  is,  the  old  debt  as  finally  settled.  The  note  is 
only  the  evidence  of  it.  Nobody  has  been  discharged ;  the 
only  cliange  of  parties  has  been  to  add  the  security,  who  is 
a  mere  gratuitous  party,  not  interested  in  the  consideration. 

We  express  our  opinion  on  the  facts.  We  simply  mean  to 
say  that,  if  the  defendant's  account  of  the  giving  of  the  note 
be  the  true  one,  the  consideration  of  the  note  is  slaves,  and 
they  were  entitled  to  have  the  law  presented  to  the  jury  in 
the  aspect  of  the  case  as  presented  by  the  evidence  intro- 
daced  for  the  defense. 

Judgment  reversed. 


No.  1.    Gertrude  J.  Woolfolk,  plaintiff  in  error,  vs.  Jo- 
seph E.  Murray,  defendant  in  error. 

No.  2.    Benjamin  D.  Bryan,  plaintiff  in  error,  vs.  C.  C. 

Sims,  defendant  in  error. 

1.  When  the  United  States  Courts,  under  the  Bankrupt  Act  of  1869, 
have  acquired  jurisdiction  of  the  estate  of  a  bankrupt,  the  State  Courts 
lofle  jurisdiction  of  all  claims  against  him  provable  under  the  Bank- 
rupt Act,  except  specific  liens  upon  bis  property,  and  legal  or  equita- 
ble claims  of  title  thereto ;  and  the  homestead  and  exemption  provi- 
sioDB  of  the  Constitution  of  1868  do  not  create  such  a  specific  lien 
opOD  or  title  to  his  estate,  in  favor  of  his  family,  as  may  be  heard  and 
adjudicated  by  the  State  Courts  pending  the  proceedings  in  bankruptcy. 

2.  Whether  said  claim  is  such  a  debt  in  favor  of  the  family  as  may  be 
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proYea  before  Uie  Bankrupt  Goart,  independently  of  the  exemptioo 
granted  by  the  Bankrupt  law  to  the  bankrupt,  it  is  for  that  Court  alooe 
to  decide. 
8.  The  case  of  Fannie  Lumpkin  vs,  Eason^  at  this  term,  having  been 
by  permission  expressly  questioned  and  reviewed,  is,  after  reoonsid* 
eration,  affirmed. 

Homestead.  Bankruptcy.  Before  Judge  Cole.  No.  1. 
Bibb  Superior  Court.  November  Term,  1870.  No.  2.  Dooly 
Superior  Court.     April  Term,  1871. 


"WaiviDg  minor  matters,  the  following  are  the  material 

^  facts  in  these  two  cases : 

ij  No.  1.     Mrs.  Woolfolk  applied  for  an  exemption  of  her 

{  husband's  land  as  a  homestead  for  herself  and  children,  and 

the  cause  came  before  the  Superior  Court  by  appeal.    Mur- 

\  ray,  as  trustee  for  her  husband's  creditors,  and  certain  of  the 

creditors  below,  and  on  the  appeal,  objected  to  the  setting 
apart  of  the  homestead,  upon  the  following  grounds : 

1.  Prior  to  her  application,  the  husband  was  adjudged  a 
bankrupt  in  the  District  Court  of  the  United  States,  and  all 
his  property,  including  this  sought  to  be  set  apart  as  a  home- 
stead, by  order  of  said  United  States  District  Court,  passed 
into  the  hands  of  the  United  States  Marshal,  and  he  had  it 
when  this  application  was  filed,  and  before  the  hearing  be- 
fore the  Ordinary,  said  property  had  been,  according  to  the 
Bankrupt  Act,  conveyed  to  Murray,  as  trustee  as  aforesaid, 
which  conveyance,  by  relation  back,  is  older  than  this  apph'- 
cation,  and  therefore  the  Ordinary  had  no  jurisdiction  over 
the  matter. 

2.  Because  the  husband  claimed  the  exemption  allowed 
him  under  the  Bankrupt  Act,  and  had  been  allowed  thesame* 

These  objections  were  demurred  to.  The  demurrer  was 
overruled,  and  that  is  assigned  as  error. 

No.  2.  This  was  ejectment  by  Sims  against  Benjamin  D. 
Bryan,  for  certain  land  in  said  county.  It  was  admitted  that 
defendant  was  in  possession  of  the  premises  when  the  suit 
was  begun,  and  yet  that  William  Bryan  was  in  possession 
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and  owned  the  preDiisea  on  the  19th  of  December^  1868,  and 
filed  his  petition  to  be  adjudged  a  bankrupt  on  that  day, 
and  pot  this  property  in  his  schedule;  that  his  wife  knew 
that  he  intended  making  his  application  in  bankruptcy  when 
she  filed  her  petition  for  exemption  of  homestead,  and  that 
the  premises  would  rent  ifor  $400  00  per  annum. 

Plaintiff  read  in  evidence  a  deed  of  assignment  from  Has* 
selton,  Register  in  bankruptcy,  to  Holtzclaw,  made  the  25th 
of  January,  1869,  conveying  to  Holtzclaw,  as  assignee,  all 
William  Bryan's  property,  which  he  owned  on  the  19th  of 
December,  1868.  He  then  read  in  evidence  a  deed  from 
Holtxclaw,  assignee,  to  plaintiff,  for  said  premises,  made  on 

the day  of ,  1869,  and  here  the  plaintiff  closed. 

Defendant  showed  that,  on  the  16th  of  December,  1868, 
'William  Bryan's  wife  applied  for  a  homestead,  etc.,  which 
was  granted  to  her  by  the  Ordinary  of  said  county,  on  the  28th 
of  December,  1868.  It  was  admitted  that  Holtzclaw  and  Sims 
(the  purchaser  at  his  sale)  had  actual  notice,  at  the  time  of  the 
sale,  that  these  premises  had  been  set  apart  to  Mrs.  Bryan 
and  her  children  as  a  homestead;  that  Benjamin  D.  Bryan 
was  but  her  tenant;  that  she  was  the  real  defendant,  and 
that  William  Bryan  was  not  yet  discharged  in  bankruptcy. 
Holtzclaw  testified  that  he  was  not  appointed  assignee  till 
afW  the  28th  of  December,  1868,  and  gave  notice  at  the 
sale  of  this  homestead,  but  stated  also  that  the  purchaser 
would  get  a  good  title,  and  plaintiff  bid  off  the  property  at 
$1,000  00.  He  further  testified  that  William  Bryan  had 
two  hundred  two  and  a  half  acres  of  land,  including  his 
dwelling  and  out-houses  and  personalty,  worth,  in  the  aggre- 
gate, $2,600  00,  allowed  to  him  as  exempt  by  the  bankrupt 
Register. 

Defendant's  counsel  asked  the  Court  to  charge  the  jury, 
that  the  judgment  of  the  Ordinary  was  conclusive  as  to  Mrs. 
Bryan's  rights;  that  the  deed  of  assignment  to  Holtzclaw  con<- 
veyed  only  the  right,  title  and  interest  in  the  property  which 
William  Bryan  had  at  the  date  of  his  application  for  bank- 
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mptcjy  subject  to,  and  nSected  by,  all  the  equities  and  en- 
cnmbninces  existing  against  it  in  the  bankrupt's  hands,  and 
this  rule  applies  to  purchasers  at  his  sale.  If  this  property 
had  been  set  apart  as  a  homestead^  before  said  assignee's  sale, 
the  verdict  should  be  for  defendant. 

The  Court  charged  the  jury,  that  the  voluntary  taking  of 
the  exemption  by  the  bankrupt,  under  the  Bankrupt  Act, 
defeated  the  wife's  right  to  a  homestead ;  that  the  petition 
in  bankruptcy  being  filed  first,  the  Ordinary  had  no  juris- 
diction in  the  premises,  and  the  purchaser  at  the  assignee's 
sale  got  a  good  title  against  the  wife  and  children.  The 
jury  found  for  the  plaintiff,  for  the  premises  in  dispute^  and 
$1,200  00  for  mesne  profits.  The  defendant  says  that  the 
Court  erred  in  refusing  to  charge  as  requested,  and  in  charg- 
ing as  he  did. 

» 

Ltox,  DeGbaffenbeid  &  Ikvin;  Phil.  Cook,  for 
plaintiff  in  error. 

Lanier  &  Anderson;  Hunter,  Jemison  &  NssBrr; 
Nesbits  &  Jackson  ;  S.  Rogers,  for  defendant  Prior  pe- 
tition in  bankrupt  Court  ousted  Ordinary's  jurisdiction: 
Bankrupt  Act  1867,  by  Rice,  p.  43;  general  clause  34,  p. 
45;  clause  46.  Exemptions:  R.  Code,  sec.  2013,  Act  of 
1868.  All  bankrupt's  property  passed  to  assignee  from  date 
of  application  :  Rice's  Manual,  p.  49,  cl.  63  and  61.  Bank- 
rupt law  paramount  to  homestead  provisions :  U.  S.  Consti- 
tution, Art.  YII.,  sec.  2 ;  State  Constitution,  Art.  XL,  sec 
1 ;  James'  Bankrupt  L.,  13;  Am.  L.  Times,  January,  1871, 
14;  1st  B.  R.,  125,  165;  2d,  1 ;' Phillips  vs.  Morrison,  last 
term.  He  elected  his  exemption:  41st  6a.  R.,  180;  3d  B. 
R.,  142.  Ordinary  had  no  jurisdiction :  20  How.  R.^  601  ; 
James'  B.  L.,  13;  Gay.,  66;  30th  Ga,  R.,  691 ;  13th,  10; 
7th,  362;  12th,  424;  9th  Wheat.  R.,  541;  11th  Gs.  R, 
453 ;  Lumpkin  vs.  Eason,  ante  this  term. 
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McCay,  Judge. 

1.  Very  clearly,  the  rights  of  the  bankrupt  to  an  exemp- 
tion, or  rather  the  quantity  of  his  property  that  he  is  per- 
mitted to  hold  exempt  from  the  claims  of  the  assignee,  is  to 
be  determined  by  the  bankrupt  law  and  the  Bankrupt  Court 
The  jurisdiction  of  the  United  States  over  the  subject  of 
bankruptcy,  is  plenary :  Constitution  Unit^  States,  Article 
I,  section  8,  paragraph  4.  The  only  doubt  there  can  be, 
OD  the  facts  of  this  record,  is  whether  our  law  does  not  give 
the  wife  and  family  such  a  specific  interest  in  and  lien  upon 
the  property  of  the  bankrupfe-not  for  his  but  for  their 
sake — as  is  saved  by  the  bankrupt  law  itself.  That  law 
does  not  pretend  to  take,  as  the  property  of  the  bankrupt, 
anything  which  is  not  legally  and  equitably  his;  nor  does 
it  contemplate  interfering  with  specific  liens  third  persons 
may  have,  under  the  laws  of  the  State,  upon  property  in- 
cluded within  the  schedule. 

Our  Constitution,  on  the  subject  of  homesteads,  and  the 
Act  of  1868,  indicate,  very  clearly,  that  something  more  is 
meant  by  the  homestead  provisions  than  a  mere  exemption 
of  the  debtor's  property  from  levy  and  sale.  The  Constitu- 
tion provides,  that  the  General  Assembly  shall  enact  laws 
for  the  full  and  complete  protection  and  security  of  the  same^ 
to  the  sole  use  and  benefit  of  the  families  aforesaid :  Consti- 
tution, As  ^e  VII.,  section  1.  And  the  Act  of  1868,  to 
cany  thi»  vision  of  the  Constitution  into  efiect,  provides 
for  the  ap  ation,  by  a  next. friend  of  the  wife,  apart  from 
the  hosbai  The  Act,  too,  clearly  contemplates  that,  after 
the  laying  of  the  homestead,  it  shall  become  the  property 
of  the  wife  }he  is  authorized  to  sue  for  trespasses  upon  it, 
and,  at  hes  ath,  provision  is  pade  for  its  disposition,  as 
tboagh  it  ^  !  not  the  property  of  the  husband  at  all :  Act 
of  1868,  pa      iilet,  page  27. 

Bat  it  ii  ry  clear  that  until  it  is  laid  off  there  is  no 
Pa  ^^Hy^  o:     ;ght  of  property  in  the  family.    The  right  of 

V0U>UT.— 10. 
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the  wife  and  family  to  a  homestead  does  not  stand  on  the 
footing  of  an  equitable  title  or  lien,  which  follows  the  prop- 
erty into  the  hands  of  a  purchaser  with  notice.  It  is  a 
right  which  depends  for  its  existence  upon  the  judgment  of 
the  Court.  We  have  held  in  the  case  of  BUmn$  09.  JohaMon^ 
December  Term,  1870,  that  when  the  application  had  been 
made  when  there  was  a  Us  pendens — a  purchaser  at  sheriff's 
sale,  under  notice,  bought  subject  to  the  judgment.  But  we 
have  not  held  that  any  purchaser,  at  any* time,  who  bought 
the  property  with  the  notice  that  the  wife  had  no  homestead, 
bought  subject  to  it.  It  follows,  from  the  very  nature  of 
the  thing,  that  the  wife  can  have  no  title  or  lien,  because  not 
only  her  right  to  it,  but  the  number  of  acres  and  the  loca- 
tion of  it,  are  dependent  upon  the  judgment  of  th^  Oourt 
Indeed,  her  right  depends  largely  upon  her  application. 
Thousands  of  wives  and  fieirailies  do  not  apply  for  it  In- 
deed, the  main  and  only  object  of  the  law  is  to  interfere  for 
the  protection  of  the  family  against  creditors  who,  if  they 
were  permitted  full  sway,  would  render  the  family  home- 
lees  and  often  throw  them  upon  the  public  for  support 
It  is  clear  to  us,  therefore,  that  this  right  of  the  wife  is  no 
title,  lien  or  incumbrance  upon  the  husband's  property,  until 
it  has  been  appropriated  by  a  judgment  If  this  be  so, 
the  jurisdiction  over  it  passes,  in  case  of  the  bankruptcy  of 
the  husband,  to  the  Federal  Court. 

We  have  in  the  case  of  Hardeman  &  White,  38th  Georgia, 
analogized  this  right  of  the  wife  to  the  case  of  a  preferred  or 
prior  debt,  and  we  have  spoken  of  the  proceedings  as  a  mode 
provided  by  law  for  its  recovery.  Perhaps  that  is  the  correct 
view  of  it 

In  my  judgment,  the  true  course  for  these  wives  is  to  pre- 
sent the  claims  before  the  Bankrupt  Court,  not  as  an  exemp- 
tion of  the  husband's  property,  but  as  a  claim  of  their  own 
against  it,  having,  by  the  laws  of  Oeorgia,  a  preference  over 
other  claims  against  him. 

We  have  in  this  case  allowed  the  decision  made  at  tbis 
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ternii  in  the  case  of  Lumpkin  V9,  Eaaon,  to  be  expressly  ques- 
tioned^ and  the  questions  argued  without  reference  to  that  de- 
cision. We  abide  by  the  decision  in  that  case.  For  my  self, 
whilst  I  may  not  put  the  case  upon  the  same  ground  as  my 
brethren,  I  abide  by  the  written  brief  statement  then  made 
of  the  groand  of  my  concurrence. 
Judgment  affirm^. 


ToMMET  &  Stewart,  plaintiffs  in  error,  v8.  Jcnshua  Ellis, 

defendant  in  error. 

The  qaeition  before  the  jary  in  thi«  case  was  whether  a  certain  debt  had 
been  transferred  by  the  creditor  to  A,  bo  as  to  defeat  an  offset  against 
the  creditor  held  by  the  debtor.    It  was  in  proof  that  the  transfer,  if 
made  at  all,  was  in  payment  of,  or  as  collateral  for,  certain  debts  held 
by  A  against  the  creditor  making  the  transfer,  and  that  A  bad  not 
giren  np  the  evidences  of  the  debt,  bnt  retained  them  in  his  possession. 
The  Judge  charged  the  jury,  in  substance,  that  if  they  believed  that 
there  had  been  in  fact  a  &ona  ./Scie  transfer  made,  then  the  transferee  was 
protected  against  the  offset,  whether  the  transfer  was  in  absolute  pay- 
ment or  as  collateral.    There  was  no  request  by  either  side  that  the 
Judge  shoald  charge  as  to  the  effect  of  A's  retaining  possession  of  the 
notes  he  held  against  the  person  whom  it  was  claimed  had  made  the 
transfer,    tlie  jury  found  against  the  transfer  and  in  favor  of  the  off- 
set   On  a  motion  for  a  new  trial,  on  the  ground  that  the  jury  found 
contrary  to  the  evidence,  and  on  several  other  grounds,  the  Court 
overruled  the  motion  on  all  the  grounds  taken,  but  granted  a  new  trial 
on  the  gronnd  that  he  had  erred  in  not  charging  the  jury  that  the  re* 
tainiog  possession  of  the  notes,  by  A,  was  not  conclusive  against  the 
transfer  if,  from  the  evidence,  the  jury  should  believe  a  transfer  was 
honafidt  made : 
J9<2d,  That  this  was  error  as,  in  substance,  such  charge  had  really  been 
given,  at  least  so  far  as  it  was  proper  for  the  Court  to  direct  the  jury 
as  to  the  weight  of  the  evidence. 

New  Trial.     Collaterals,  etc.    Before    Judge    Green. 
Newton  Superior  Court,    March  Term,  1871. 

Bee  this  caae  aiUCj  4l8t  Georgia  Reports,  260. 
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Ellis  held  a  judgment  against  Hammett,  Orr  &  Oomp«ny, 
of  which  firm  Tommey  &  Stewart  were  members,  and  from 
which  they  had  agreed  to  relieve  Orr.  Hammelt  was  in- 
solvent. Tommey  &  Stewart  boaght  certain  dormant  jndg- 
ments  against  ElliSi  revived  them,  and  upon  averring  the 
above  facts  and  that  Ellis  was  insolvent,  prayed  to  set-off 
their  purchased  judgments  against  Ellis'  said  judgment.  El- 
lis testified  that,  before  they  purchased  said  judgments  against 
him  and  before  they  were  revived,  he  had  transferred  to  W. 
W.  Clark  his  fi.  fa.  and  judgment,  bona  fide,  to  the  extent  of 
all  fees  due  by  him  to  Clark,  as  his  attorney-at-law  for  ser- 
vices rendered  and  to  be  rendered.  Ellis  testified  that  be- 
fore complainant's  purchase  of  the  judgments  against  him, 
he  owed  Clark  certain  fees  settled  by  note,  and  specified  in 
what  cases  and  how  much.  He  said  Clark  had  not  given  np 
his  notes,  because  Clark  had  not  gotten  his  money.  His  in- 
solvency was  admitted.  There  was  evidence  going  to  show 
that  Clark's  fees  were  too  large,  but  it  is  useless  here.  The 
Court,  after  rehearsing  the  pleadings,  so  as  to  put  the  issue 
fairly  to  the  jury*,  charged  them  to  inquire  if  Ellis,  at  any 
time,  by  contract  or  otherwise,  had  transferred  to  W.  W. 
Clark,  in  good  faith,  his  claim  against  Hammett,  Orr  A 
Company,  and  if  so,  to  see  whether  the  transfer  was  oondi- 
tional  or  absolute,  and  upon  what  consideration.  If  the 
transfer  was  bona  fide,  absolute,  and  for  a  valuable  consid- 
eration at  the  time  he  handed  Clarke  the  claim  for  collecUon, 
they  should  find  for  defendant.  But  if  it  was  transferred 
only  conditionally,  or  rather  to  pay  fees  of  Clark  in  certain 
cases,  the  jury  should  inquire  what  cases,  and  what  Clark^s 
fees  were  in  those  cases,  and  if  their  amount  was  equal  to  the 
amount  due  on  Ellis'  judgment  against  Hammett,  Orr  A 
Company,  they  should  find  for  defendant.  If  Clark's  fees 
should  be  less,  plain tifis  should  have  judgment  for  set-off  as 
to  the  balance  only.  At  all  events,  Clark  is  entitled  to  his 
fee  for  suing  out  that  judgment,  etc.-    There  were  no  requests 
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to  efaai^.    The  jury  allowed  Clark  $75  00  for  the  fee  for 
sning  oat  that  judgment,  bat  nothiog  for  the  other  cases. 

EIHb  moved  for  a  new  trial  apon  the  grounds  that  the 
Ooart  erred  in  his  charge,  and  in  admitting  certain  evidence, 
and  becaoBe  the  verdict  was  contrary  to  law,  etc  The  Court 
overmted  alt  of  said  grounds,  but  granted  a  new  trial  apoa 
a  ground  not  taken,  to-wit :  because  he  omitted  to  chai^ 
the  jury,  that  leaving  the  notes  on  Ellis  in  Clark's  hands 
was  not  sufficient  to  invalidate  the  transfer  of  £llis'  judg- 
ment, provided,  the  transfer  was  bona  fide,  in  payment  for 
professional  services  rendered  and  to  be  rendered,  whether  said 
transfer  was  absolute  or  oooditional,  and  that  the  revival  of 
of  dormant  Judgmeats,  since  the  transfer  to  Clark,  could  not 
afiect  the  transfer  to  Clark.    Tbis  is  assigned  as  error. 

J.  J.  Flotd,  for  plaintiffs  in  error. 
Clabk  &  Pace,  for  defendant. 
McCay,  Judge. 

There  is  plenty  of  evidence  in  this  record  to  sustain  the 
verdict;  indeed,  we  think  the  weight  of  the  testimony  is  that 
way.  The  new  trial  was  gaanted  by  the  Judge  solely  on  the 
groand  that  he  thought  he  had  improperly  neglected  to  charge 
the  jury  ^at  the  retaining  of  the  notes  was  not  conclusive. 
We  think  he  did,  in  effect,  charge  this,  since  he  told  the 
JQty  that  if  they,  in  fact,  believed  there  had  been  a  bojui  fide 
transfer  of  the  debt,  the  transferee  was  protected. 

That  the  retaining  possession  of  the  notes  was  some  evi- 
dence that  there  was  no  transfer,  can  hardly  be  doubted. 
And  the  whole  charge  of  the  Court  is  pregnant  with  the 
idea  that  if  the  jury  believed,  from  the  evidence,  there  had 
absolutely  or  as  collateral,  the  trans- 
ected.    It  is  hardly  possible  the  jury 
the  idea  that  the  retention  of  the  notes 
a  transfer.     Every  man  of  common 
he  transfer  was  made,  and  was  eo^ 
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lateral  only,  it  was  very  proper  to  retaia  the  notes,  and  it 
woald  be  preeumiog  very  fkc  on  the  igooranoe  of  a  jury  to 
aappoee  that  it  was  a  sine  qua  nan.  It  should  be  instructed 
against  so  gross  a  perversion  of  both  law  and  common  sense 
as  this.  The  verdict  is  in  accordance  with  the  evidenoe^ 
even  though  the  jury  only  gave  the  proper  weight  to  the 
fact  of  the  retention  of  the  notes.  If  the  defendant's  evi- 
dence went  to  show  a  positive  transfer,  and  not  a  mere  col- 
lateral deposit  of  the  debt  sued  as  security,  then  the  reten- 
tion of  the  notes  by  the  transferree  was  very  suspicious,  and 
went  largely  to  weaken  the  effect  of  the  testimony.  On  the 
whole,  we  think  it  most  in  accord  with  the  principles  of  law 
and  justice  that  the  verdict  shall  stand. 
Judgment  reversed. 


N.  F.  Walkeb  et  al.^  plaintiffs  in  error,  vs.  Jakes  B. 
Walkeb  et  al.j  defendants  in  error. 

1.  Where  there  was  a  bill  and  answer  and  plea,  and  it  waa  agreed  that  as 
there  was  no  dispute  as  to  the  facts,  the  Jadge  shoald  decide  the  case 
on  the  pleadings : 

Hddf  that  the  facts  set  forth  in  the  bill,  answer  and  pleas  are  all  to  be 
taken  by  the  Judge  as  true. 

2.  Where,  by  consent  of  parties,  a  Terdici  was  taken  in  an  eqnitj  cause, 
for  the  complainant,  the  amount  of  the  Terdict  to  be  left  blank,  and 
aflerward,  at  the  same  term,  a  consent  agreement  was  entered  into  by 
the  parties,  and  put  upon  the  minutes  of  the  Court,  reciting  the  &ct 
of  the  yerdict,  and  agreeing  that  the  blank  should  be  filled  by  the 
Judge  by  proper  order,  after  a  hearing  in  Tacation,  and  a  decree  was 
then  taken  by  the  complainants,  leaving  the  amounts  also  in  blank, 
and  the  hearing  was  had  as  agreed  upon,  and  an  order  passed  by  the 
Judge  directing  the  Clerk  to  fill  the  blanks  in  the  verdict  and  decree, 
which  was  accordingly  done : 

Hddi  That  under  this  state  of  facts,  and  after  nearly  three  years  have 
elapsed  without  any  .motion  by  the  defendant,  it  waa  not  error  in  tlie 
Court  below  to  refuse  to  sustain  a  bill  of  review  to  allow  a  new  hear* 
ittg  on  the  sole  ground  of  error  of  law,  on  the  &ce  of  the  proceedings. 
Whatever  of  defect  there  is  in  the  record  is  cured  by  the  consent  of 
the  parties. 
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Equity.  Bill  of  review  Before  Judge  Gbeen.  Upsoa 
Superior  Court.'   May  Term,  1871. 

The  bill  of  review,  which  was  filed  in  office  on  the  3d 
September,  1870,  alleges  that  James  R.  Walker,  William  H. 
Walker  and  James  H.  Qny,  all  of  Taylor  county,  od  the 
5th  day  of  December,  1865,  instituted  their  suit  in  equity, 
in  the  Superior  Court  of  Upson  oonnty,  against  Nathaniel 
F.  Walker,  wherein  they  prayed  a  decree  for  the  specific 
performance  of  the  following  contract :  "  For  value  received, 
I  hereby  promise  and  agree  to  pay  and  deliver  to  Jamea  B. 
Walker,  James  H.  Gray  and  William  Walker,  by  the  2Sth 
day  of  December  next,  two  hundred  and  fifty  bales  of  cot- 
ton, on  the  following  terms,  to-wit : 

"  1.  The  whole  lot  to  average  good  middlings. 

"  2.  Such  as  may  be  already  baled  to  be  considered  as  de- 
livered by  the  lOth  November  next,  Bay  one  hundred  and 
fifty  bales,  the  remainder  to  be  considered  delivered  by  the 
26th  Debember  next. 

"3.  The  said  N.  P.  Walker  is  to  be  allowed  twenty-six 
cents  per  pound  for  all  cotton  delivered  under  this  contract. 

"4.  All  that  may  be  lacking  after  the  delivery  of  said 
cotton,  to  make  up  the  sum  of  forty-six  thousand  and  twen- 
ty-six dollars  and  twenty-nine  cents,  is  to  be  paid  by  the 
said  N.  F.  Walker,  by  the  26th  December,  1866,  in  cash  or 
cotton,  at  the  then  market  price.  N.  F.  WALKER 

"September  27th,  1865. 
"Attest:    Jaues  M,  Smith." 

They  likewise  prayed  the  writs  of  injunction  and  quia 
dered  to  issue,  each  in  a  penalty  of 
issued  and  served  on  the  defendant, 
9  relieve  himself  from  arrest,  executed 
I  D.  K.  Walker,  N.  M.  Walker,  Wil- 
B.  F,  Walker,  conditioned  not  to  re- 
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move  beyond  the  jurisdiction  of  the  Coart  any  of  the  prop- 
erty specified  in  the  bill^  or  in  any  manner  to  dispose  of  the 
same.    Under  an  order  of  the  Court  passed  at  the  May 
Term,  1866,  this  condition  was  held  not  to  be  a  complisDoe 
with  the  bond  ordered  by  the  sanction,  and  the  defendant, 
N.  F.  Walker,  was  required  to  give  a  new  bond  with  the 
condition  that  he  should  well  and  truly  perform  his  contract 
contained  and  set  forth  in  the  bill,  by  the  delivery  of  the 
cotton  therein  mentioned,  and  that  he  should  answer  any 
decree  that  might  be  had  in  the  premises,  which  latter  bond, 
conditioned  as  last  aforesaid,  was  executed  by  said  N.  F. 
Walker  and  the  securities  to  the  first  bond.     Thereafter  N. 
F.  Walker  filed  his  answer  to  the  bill,  and  an  order  was 
passed  modifying  the  injunction.   The  complainants  amended 
their  bill  on  the  11th  day  of  May,  1867.    At  an  Adjourned 
Term,  held  in  January,  1867,  an  order  was  taken  allowing  an 
injunction  issued  in  a  suit  at  the  instance  of  John  L.  Wood- 
ward, guardian,  etc.,  against  complainants  in  the  bill  against 
N.  F.  Walker,  to  be  so  far  modified  as  to  allow  said  com- 
plainants to  proceed  to  trial  in  their  bill  against  said  Nathaniel 
F.,  without  prejudice  to  the  rights  of  the  parties  to  the  bill 
in  fiivor  of  said  Woodward.    At  the  November  Term,  1867, 
of  said  Court,  the  cause  of  James  R.  Walker  and  others 
against  Nathaniel  F.  Walker  was  submitted  to  a  special  jury, 
who  returned  a  verdict  of  which  the  following  is  a  copy : 
^*  We,  the  jury,  find  and  decree  in  favor  of  James  B. 

Walker and  against  the  defendant."    ^'  We  find  and 

decree  in  favor  of  William  H.  Walker  the  sum  of 

We  further  find  that  the  matter  of  difference  between  Janes 
H.  Oray  and  defendant  was  not  submitted  to  us,  and  that 
branch  of  the  case  be  left  open  for  further  adjustment,  sub- 
ject to  the  provisions  of  this  decree.  We  further  find  thai 
there  is  pending  in  this  Court  a  bill  at  the  suit  of  John  L. 
Woodward,  deceased,  on  his  own  behalf  and  as  guardian  of 
complainants  and  Allen  M.  Walker,  in  which  there  are  son* 
dry  matters  and  eqaitied  claimed  by  the  parties  unadjusted. 
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This  decree  is  not  to  be  paid  or  settled  to  the  prejudice  of 
the  rights  of  the  parties  under  said  bill.  We  further  find 
that  there  are  sundry  summonses  of  garnishment  at  the  suit 
of  various  parties  against  the  defendant  as  having  funds  in 
his  hands  of  James  B.  Walker.  This  is  not  to  be  paid  or 
enforced  so  as  to  prejudice  the  rights  of  said  creditors  of 
James  R.  Walker  or  to  the  said  Nathaniel  F.  Walker.  We 
further  find  and  decree  that  there  is  pending  in  this  Court 
a  bill  in  equity  at  the  suit  of  William  E.  Coleman,  trustee 
of  Francis  C.  Coleman  and  others  if  made  parties.  This  de- 
cree is  not  to  be  enforced  to  the  prejudice  of  the  rights  of 
Nathaniel  F.  Walker,  who  is  a  defendant  to  that  bill  as  the 
legal  representative  of  Allen  M.  Walker,  with  cost  of  suit. 

"  JoBDAN  Lyons,  Foreman." 

At  \he  same  term  of  the  Court,  and  afler  the  return  of 
said  verdict,  the  following  agreement  was  entered  into,  to- 
wit: 

Jakes  R.  Walker,  Wm.  H.  Walker,  Jakes  H.  Gray,  vs. 

Nathaniel  F.  Walker. 

Bill  for  the  relief.    Specific  performance,  etc.,  in  Upon  Su- 
perior Court.     November  Term,  1867. 

A  decree  in  the  above  stated  case  having  been  rendered 
by  a  special  jury  at  this  term  of  the  Court  in  favor  of  the 
complainants,  James  R.  Walker  and  William  H.  Walker, 
against  the  defendant,  Nathaniel  F.  Walker,  leaving  the 
amounts  due  them  respectively  blank  in  said  decree.  It  is 
agreed  between  the  parties,  James  B.  Walker  and  William 
H.  Walder,  complainants,  and  Nathaniel  F.  Walker,  de^ 
fendant,  that  his  Honor,  Alexander  M.  Speer,  shall  hear  the 
parties  and  audit  and  settle  the  amounts  due  the  said  James 
B.  Walker  and  William  H.  Walker,  respectively,  and  said 
amounts,  when  ascertained,  shall  be  inserted  in  the  blanks 
left  in  said  decree,  by  the  proper  order  of  hb  Honor,  Alex- 
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ander  M.  Speer,  and  that  the  agreement  and  the  order  of  his 
Honor  to  be  entered  on  the  minuteB  of  the  Court. 

Cabakisb  &  Peeples, 
Complainants'  Solicitors. 

Smith  &  Alexandeb, 
Defendant's  Soliciton. 

A  decree  was  then  rendered  by  the  Court  against  N.  F. 
Walker  and  his  securities  upon  the  bond,  conforming  in  all 
other  respects  to  the  above  verdict,  even  as  to  the  blanks. 
Afterwards,  on  the  third  of  March,  1868,  the  presiding 
Judge,  in  Chambers,  passed  an  order,  of  which  the  follow- 
ing is  a  copy : 

The  auditing  of  the  amount  of  the 
decree  rendered  at  November  Term, 
1867,  of  Upson  Superior  Court,  in 
the  bill  of  James  R.  Walker,  Wil- 
liam H.  Walker,  and  others,  against 
Nathaniel  F.  Walker,  so  far  as  to 
ascertain  and  settle  the  amounts  to  be 
inserted  in  the  decree  in  favor  of 
James  R.  Walker  and  William  H. 
Walker,  respectively,  having  by  con- 
sent of  parties  been  referred  to  me ; 
and  having  heard  and  considered  the 
same^  it  appears  that  there  was  due 
from  defendant  to  the  complainant  in 

the  bill  the  sum  of 

(to  be  discharged  by  the  delivery  of 
cotton  at  26  cents  per  pound.)  Ac- 
cording to  the  answer  of  defendants 
there  were  delivered  to  complainants : 

99  bales,  weighing  450  lbs.  each. ..44,560  lbs. 
3  bales,  weighing  500  lbs.  each...  1,500  lbs. 


$46,026  29 


46,050  lbs. 
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At  26  cents  per  pound  amoaotiag  to 11,973  00 

Which  deducted  from  origiaal  debt  leavea 834,053  29 

Of  this  amount  William  H,  Walker  and  James 

H.  Gray  are  entitled  each  to  one-sixth Q5,675  64 

Two-eixths $11,351  08 

Tlie  remaining  four-sixths  of. 34,053  29 

After  dedu«tiDg 11,351  08 

$22,702  21 
Received  by  sale  of  cotton  for  J.  R.  Walker,  hy 

P.  W.  Alexander,  Receiver $  3,000  00 

Priocipal  due  J.  R.  Walker. $19,702  21 

Interest  from  December  25tb,  1866,  to  Novem- 
ber 7th,  1867,  when  the  decree  was  rendered.      1,195  23 
The  amount  of  principal  due  James  R.  Walker, 

to  be  inserted  in  the  decree 19,702  21 

Interest  to  November  7tli,  1867 1,196  23 

Principal  due  W.  H.  Walker,  to  be  inserted  in 

thedecree 6,675  64 

AAer  deducting  $3,700,  received  from  sale   of 

cotton  by  P.  W.  Alexander,  Receiver 3,700  00 

$1,975  54 
Interest  to  November  7th,  1867 119  83 

It  is  therefore  ordered  that  the  Clerk  of  the  Superior  Court 

of  Upson  county  fiU  the  blanks  in  the  decree  with  the  amount 

of  $19,702  21,  principal,  and  $1,193  23,  interest,  to  the  7tfa 

day  of  November,  1867,  in  fevor  of  James  R.  Walker;  and 

principal,  and  $119  83,  interest,  to  No- 

-  of  William  H.  Walker,  and  that  this 

le  minutes  of  the  Court. 

Alexandeb  M.  Speer, 
JTudge  Superior  Court,  Flint  Circait. 


1.1 


H 
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Afterwards  the  blanks  in  said  verdict  and  decree  were 
filled  with  the  amoants  found  to  be  due  to  said  James  B. 
and  William  H.  Walker^  respectively,  and  execution  issued 
therefor  against  said  N.  F.  Walker  and  his  said  securities. 
The  decree  and  execution,  so  far  as  respects  the  securities,  was 
set  aside  by  order  of  said  Superior  Court  upon  their  motion, 
and  said  action  has  been  confirmed  by  the  Supreme  Court 
The  bill  of  review  seeks  a  reversal  of  said  decree  upon  the 
grounds  following,  viz :  because  when  said  decretal  verdict 
was  rendered  said  cause  was  not  ripe  for  trial ;  that  said  ver- 
dict does  not  cover  any.  of  the  issues  submitted  by  the  plead- 
ings  in  the  case  except  the  costs ;  that  it  does  not  parport  to 
be  final,  and  is,  at  best,  but  an  interlocutory  verdict,  which 
is  unknown  to  and  unauthorized  by  law ;  that  by  the  terms 
of  said  incomplete  verdict  no  decree  could  be  entered  there- 
on at  the  term  of  the  Court  when  the  same  was  found ;  that 
the  Chancellor  had  no  power  in  vacation,  even  with  the  con- 
sent of  the  parties,  to  audit  and  settle  the  accounts  between 
them,  and  upon  ascertaining  the  amounts  due  complainants, 
to  direct  them  by  his  order,  passed  in  Chambers,  to  be  in- 
serted in  the  blanks  left  in  said  decretal  verdict  and  decree, 
for  that  he  is  forbidden  by  law  to  render  such  decrees  in  va- 
cation ;  that  said  consent  did  not  authorize  and  empower  the 
Judge,  acting  as  Chancellor,  to  fill  any  blanks  by  his  order, 
passed  in  vacation,  except  those  in  said  decretal  verdict;  that 
under  said  consent  he  was  not  authorized  to  fill  blanks  in  the 
decree  entered  on  said  verdict,  the  defendant,  N.  F.  Walker, 
never  having  consented,  as  appears  from  the  record,  to  enter- 
ing up  and  rendering  such  decree,  and  because  said  decree  is 
erroneous  and  void  for  unoertaintv  and  cannot  be  enforced  an- 

w 

til  the  issues  reserved  therein,  as  also  in  said  verdict,  have  been 
settled  and  determined.  And  for  as  much  as  no  order  and 
decree  appears  in  said  proceedings  determining  said  issues, 
and  no  order  to  issue  execution  thereon,  the  said  execution 
issued  in  said  cause  is  illegal  and  void,  and  is  proceeding 
without  authority  of  law.    The  defendants  filed  to  this  bill 
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what  purported  to  be  a  plea,  answer  and  demurrer,  in. which 
they  admit  that  the  Court  proceedings  set  forth  by  bill  are 
correctly  copied,  but  insist  that  the  decree  is  lawful  in  all  of 
its  parts  and  stages;  they  insist  that  it  was  found  on  account 
of  the  great  age  and  infirmity  of  Nathaniel  F.  Walker,  who 
attended  Court  with  great  inconvenience,  as  well  as  to  settle 
the  rights  of  a  large  number  of  persons,  having  or  claiming 
rights  arising  out  of  the  litigation  in  the  bill,  and  to  protect 
the  rights  of  complainants ;  they  state  that  it  was  agreed  be- 
tween the  parties  that  a  blank  decree  as  to  amounts  should 
be  taken  at  that  term  of  the  Court,  and  that  because  it  was 
impracticable  to  have  the  amounts  properly  audited  at  that 
time,  should  be  referred  to  the  Judge  to  audit  the  same  at 
Chambers,  at  a  time  to  be  fixed,  and  upon  notice  to  be  given 
by  him,  and  the  blanks  should  be  filled  by  his  order  with  the 
amounts  ascertained  to  be  due ;  that  he  audited  the  accounts 
and  passed  the  order,  and  the  blanks  were  accordingly  filled. 
They  go  into  the  origin  of  the  contract  of  which  a  specific 
performance  is  sought,  and  the  motives  for  making  it,  and 
shew  that  it  was  founded  upon  a  decree  between  the  same 
parties  for  a  larger  amount,  and  that  it  is  novation  of  the  old 
indebtedness,  and  they  demur  to  the  bill  of  review,  because 
complainants  therein  have  a  plain,  adequate  and  complete 
remedy  at  law. 

The  parties  being  ready,  the  cause  was,  by  consent,  sub- 
mitted to  the  Court  "  upon  all  questions  of  law  and  facts  as 
they  appear  on  the  pleadings."  "  There  being  no  disputed 
questions  of  fact  arising  in  the  cause,"  the  Chancellor  refused 
the  prayer  of  complainants  in  the  bill  of  review,  and  affirmed 
said  decree.     This  is  assigned  as  error. 

PoE,  Hall  &  Poe  ;  Dotal  &  Nunnally,  for  plaintiffs 
in  error.  Bill  of  review  does  not  lie  to  correct /ormoZ  errors : 
Story's  Eq.  PL,  sec.  411.  Equity  has  no  jurisdiction  to  com- 
pel specific  performance  of  a  contract  to  pay  specifics :  B. 
Code, sees,  2732, 3132.    Bem^dy  at  law  complete :  17th  6a. 
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R.,  77.  When  quia  timet  will  issue :  R.  Code,  sec.  3165  ex- 
plained by  sec.  2  Act  Mar.  23d,  1814,  sec.  1 ;  Act  22d  Dec, 
1830,  sec.  1 ;  Act  23d  Dea,  1830 ;  Cobb's  N.  D.,  626,  627. 
No  ne  exeat  as  remedy  at  law :  R.  Code,  sees,  3159,  (1),  3160. 
Decree  not  final  because  the  verdict  finds  none  of  the  issues 
between  the  parties :  17th  John's  R.,  559;  2  Dan'l  Ch.  Pr., 
1199,  1192,  1193 ;  R.  Code,  sees.  4153, 4142,  4147.  Decree 
is  void  because  amounts  are  blank :  40th  Ga.  R.,  56,  and 
covers  no  issue  made  :  R.  Code,  sees.  34,  79 ;  nor  does  the 
consent  for  Judge  to  fill  them  help  it,  for  verdicts  cannot 
be  prospective :  14th  Ga.  R.,  167.  Chnsensus  tdliit  errorm 
applies  only  when  the  consent  covers  the  matter :  3  P.  Wms., 
242;  3  Dan'l  Ch.  Pr.,  1608.  Review  lies  when  Court  ex- 
ceeded its  jurisdiction :  3  Dan'l  Ch.  Pr.,  1727-8 ;  1  Vem. 
R.,  292 ;  9  Sm.  &  M.,  144 ;  so  for  error  in  law,  against 
statute :  Cooper's  Eq.  PL,  89  ;  Dan'I,  «upra,  note  3. 
Formerly,  a  decree  to  sell  trust  property,  made  in  vacation, 
was  void :  10th  Ga.  R.,  429 ;  changed  by  Act  20th  Feb., 
1854 :  R.  Code,  sees.  4160,  4165,  239.  The  agreement  was 
not  in  order  for  decision  in  chambers :  R.  Code,  sec.  3541. 
As  to  power  to  decree  without  jury :  R.  Code,  sees.  4142, 
4144,  4147. 

Cabaniss  &  Peeples;  Smith  &  Alexander;  Speeb 
&  Beck,  for  defendants.  Judge  may  act  in  vacation  under 
order  in  term :  R.  Code,  sec.  239  ;  1  Ga.  R.,  300.  A  decree 
is  judgment  of  Chancellor  on  the  facts:  R.  Code,  sec.  4153. 
A  decree  may  be  moulded  to  suit  circumstances :  R.  Code, 
sec.  4154.  Court  was  auditor,  and  bis  report,  unezcepted  to, 
good  basis  for  decree :  R.  Code,  sec.  4147.  At  best,  this 
confession  of  judgment  was  right:  7th  Ga.  R.,  110;  R. 
Code,  sees.  3541-3.  Auditor  can  act  in  term  or  vacation : 
R.  Code,  sec.  3082.  Motion  to  set  aside  judgment  was  com- 
plainant's remedy:  R.  Code,  sec.  3559.  The  report  was 
amendable :  R.  Code,  sec.  3632.  No  fraud,  accident  or  the 
like  in  decree :  R.  Code,  sec.  3537*    Formal  error  insaffi* 
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cient  for  review :  12  6a.  B.,  18  ;  Mitford's  PI.,  67 ;  Story's 
Eq.  PL,  411. 

McCay,  Judge. 

This  was  a  bill  ia  equity  for  a  review  of  a  former  decree. 
The  bill  had  been  regularly  filed.  An  answer  had  not  been 
waived,  and  the  defendant  had,  within  the  proper  time,  under 
rules  regulating  the  practice,  answered  the  bill.  Under  the 
law,  the  case  was  ready  for  a  hearing  before  the  jury  with 
the  answer,  as  evidence  for  both- parties.  In  this  state  of  it 
the  parties  agreed  that,  as  there  was  no  dispute  about  the 
facts,  the  Judge  should  decide  the  case  on  the  pleadings. 
What  were  the  pleadings?  Clearly,  the  bill  and  answer. 
We  think,  therefore,  it  was  proper  for  the  Judge  to  consider 
in  his  finding  the  facts  stated  in  the  answer.  The  presump- 
tion is  that  the  answer  replied  to  the  charges  in  the  bill 
either  by  admission  or  denial,  and  the  case  went  before  the 
Judge  with  an  admission  that  everything  set  up  in  the  an- 
swer responsive  to  the  bill  was  true.  Perhaps  the  agreement 
fairly  may  go  even  further.  As  it  agrees  that  there  is  no 
dispute  as  to  the  facts,  it  may  fairly  be  construed  into  an 
agreement  that  facts  set  up  by  the  defendant  in  his  answer 
by  way  of  defense  are  true,  even  though  not  responsive  to, 
but  in  avoidance  of  the  charges  in  the  bill,  since  it  can  hardly 
be  said  there  is  no  dispute  about  the  facts  if  the  facts  of  the 
case  claimed  by  either  party  to  be  true  are  to  be  construed  or 
not  taken  for  true. 

We  think  the  course  pursued  in  this  case  was  a  very  loose 
<me;  and  one  that  ought  not  to  be  encouraged.  But  it  was 
by  consent  of  the  parties;  and,  under  section  10  of  the  Code, 
parties  may  waive  or  agree  to  almost  anything  not  involving 
the  public  interest  or  public  policy.  There  is  no  complaint 
of  any  violation  of  the  rights  of  any  of  the  parties.  It  is  not 
even  contended  that  the  amounts  formally  inserted  in  the 
verdict  and  decree  are  unjust.    This  bill  is  based  upon  the 
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naked  claim  that  the  proceeding  is  not  lawful.  We  are  dear 
that  it  was  in  aooordaaoe  with  the  agreement  of  the  parties. 
And,  as  they  have  acquiesced  in  it  for  three  years,  we  think 
they  are  bound  by  it,  especially  as  they  do  not  show  that  anj 
injustice  has  been  done  them.  And  if  they  had,  we  are  not 
sure  that  they  do  not  stand  as  any  other  party  who  has  a 
judgment  against  him.  To  open  it,  he  must  show  firaud  or 
some  mistake  or  accident,  materially  afiecting  the  result,  with- 
out any  admixture  of  negligence  on  his  part.  Public  policy 
requires  that  there  shall  be  an  end  of  litigation,  and  a  judg- 
ment ought  to  be  final. 
Judgment  affirmed. 


Georgia  A.  Worthy,  plaintiff  in  error,  vr.  H.  G.  Tate, 

defendant  in  error. 

When  a  bill  in  equity  wm  filed  by  Mrs.  Worthy,  alleging  thai  she  had 
parchased  from  Tate  the  premises  in  dispnte,  and  hanng  great  confi- 
dence in  him,  had  given  him  the  deed  and  tax  receipts  thereto,  at  his 
request,  which  on  her  request  to  return,  he  said  he  had  bnmed  np,  and 
the  prayer  of  the  bill  was  to  cause  said  deed  and  tax  receipts  to  be  re- 
turned, and  also  to  enjoin  proceedings  to  eject  her  as  the  tenant  of 
Tate,  the  former  owner,  under  the  provisions  of  the  Code  agMBsi  t«i- 
ants  holding  oyer.  And  she  further  presented  her  inability  to  give 
bond  under  the  section  of  the  Code  requiring  security  with  the  coun- 
ter-affidavit to  arrest  the  proceedings  under  the  warrant,  etc.,  and  the 
bill  was  demurred  to  and  a  motion  made  to  dismiss  it  upon  the  ground 
that  there  was  a  complete  remedy  at  law,  and  for  want  of  equity,  which 
motion  to  dismiss  was  sustained  by  the  Court : 

Held,  Under  the  facts  presented  by  the  bill  that  this  was  error.  There 
was  equity  in  the  bill  as  against  Tate,  to  cause  the  delivery  of  the  deed 
and  tax  receipts,  and  the  provision  for  defense  by  counter- affidavit  and 
bond  under  the  4007  section  of  the  Code  was  not  ample  and  complete, 
and  the  facts  developed  such  a  condition  of  alleged  fraud  and  trust,  as 
invoked  the  jurisdiction  of  equity. 

Equity.    Landlord  and  Tenant.    Before  Jndge  BraBT*. 
Troup  Superior  Court.    November  Term,  1869. 
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Tbis  cauee  is  reported  ia  the  opinion. 

B.  H.  fiiOHAif,  by  T.  H.  Whita.keb,  for  plaiatiff  in  er- 
ror. 

LosQLEY  &  Harris  ;  N.  J.  Hammond  &  Brother,  for 
defendant.  The  sole  reply  by  tenant  holding  over  ia  by 
counter-affidavit  and  bond :  sectioa  400S  ei  aeq.,  Revised 
Code.  Tenant  may  not  dispute  the  title  of  him  under  whom 
he  took  possession  till  posaeasion  is  surrendered :  12  Georgia 
Beport,  386 ;  29tb,  506 ;  37th,  650 ;  39th,  381 ;  Revised 
Code,  section  2257. 

LocHRANE,  Chief  Justice. 

This  was  a  bill  in  equity  filed  by  Mrs.  Worthy,  in  which 
she  alleges  that  in  the  year  1863,  her  husband,  being  then  ia 
life,  bought  from  Horatio  G.  Tate  certain  land.    The  bill 
avers  that  her  husband  acted  as  trustee  for  her  and  her  chil- 
dren, and  that  she  paid  for  the  property  out  of  her  own  sep- 
arata money.     She  further  alleges  that  the  defendant  ezeca- 
ted  a  deed  to  her  for  the  premises  in  dispute  for  the  sole  and 
separate  use  of  herself  and  children,  in  the  presence  of  wit- 
nesses, whose  names  she  sets  out  in  her  bill.     Further  she 
alleges  tliat  in  1866  Horatio  G.  Tate  came  to  her  house  and 
asked  to  look  over  the  papers  and  deed,  and  she  delivered 
them  to  him,  and  that  be  oarried  off  the  deed  and  her  tax 
receipts  for  the  property,  etc.     She  also  avers  her  great  con- 
fidence and  trust  in  Horatio  G.,  and  that,  afterwards,  when 
she  asked  for  the  deed,  be  told  her  he  had  burned  it  up.    She 
also  all^;etf  that  she  and  her  children  had  been  in  possession 
since  the  purohaae.     Subsequently  Tate  took  out  a.  warrant 
erty,  to  which  she  made  a  coun- 
urned  to  the  Superior  Court,  and 
upon  the  ground  of  the  infiuffi- 
ahe  sets  out  these  facts,  further  al- 
to give  hood  on  aocouat  of  her 
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poverty,  which  was  held  to  be  unathorized  under  the  provis- 
ions of  the  Code,  and  her  defense  dismissed.  This  bill  aven 
her  inability  to  give  bond  on  aoooant  of  her  poverty,  eta 
She  prays  an  injunction  restraining  proceedings  for  her  evic- 
tion. She  also  asked  for  a  perpetual  injunction,  and  that 
Tate  be  compelled  to  deliver  to  her  her  title  deeds  and  tax 
receipts,  etc. 

Upon  the  hearing,  defendant's  counsel  moved  to  dismiss 
this  bill  upon  the  ground  that  there  was  a  complete  remedy 
at  law,  and  that  she  could  have  set  up  all  her  alleged  defeo- 
ses  at  law,  and  because  the  proceedings  were  instituted  against 
a  tenant  holding  over,  etc  The  Court  sustained  thb  mo- 
tion and  dismissed  the  bill,  to  which  ruling  and  judgment, 
by  the  Court,  she  excepted,  and  the  case  is  now  before  this 
Court  upon  exception  to  that  judgment. 

An  important  question  lying  at  the  foundation  of  this  case 
arises  under  section  4007  of  the  Code.  When  the  landlord, 
under  section  4005  of  the  Code,  makes  the  required  affidavit, 
the  warrant  or  process  issues  to  remove  the  tenant  from  the 
property ;  and  to  stay  this  summary  proceeding,  under  the 
4007th  section,  the  tenant  may  prevent  the  removal  by  declar- 
ing, on  oath,  certain  prescribed  defenses,  provided  such  ten- 
ant shall,  at  the  same  time,  tender  a  bond  with  good  security, 
payable  to  the  landlord  for  the  payment  of  such  sum,  with 
costs,  as  may  be  recovered  against  him  on  the  trial  of  the 
case.''  Waiving  for  the  present  the  other  averments  of  the 
bill,  when  the  tenant,  from  poverty,  is  unable  to  give  this 
bond,  is  there  no  other  resource  of  defense  left  to  prevent  his 
removal  ?  We  can  readily  understand  the  intention  of  the 
Legislature  in  prescribing  the  bond  as  an  essentiaF  to  the  ar- 
rest of  the  proceedings.  Parties  insolvent  may  obtain  pos- 
session of  premises,  and,  under  any  pretext,  hold  them,  by 
making  a  counter-affidavit  without  bond,  if  they  are  unable, 
from  their  poverty,  to  give  iL  But  this  the  law  prevents.  A 
tenant  must  comply  with  the  law,  and  tender  his  bond,  with 
his  connter-affidavit,  within  reasonable  time.    The  affidavit 
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is  incomplete  without  tlie  bond,  and  has  no  effect  in  arrest- 
iog  the  process  in  the  hands  of  the  officer.  But  while  this 
K  true,  if  there  be  any  grouoil  of  equity  interposition  in  the 
premises,  and  the  party,  by  proper  ayermentB,  sets  up  grounds 
nbich  would  render  it  unjust  and  inequitable  to  remove  them 
bysuoh  warrant,  we  do  not  see  why  equity,  upon  a  proper  case 
made,  should  not  enjoin  the  proceedings.  It  would  be  a 
harsh  construction  of  the  law  which  would  make  the  poverty 
of  the  party  a  reason  for  denying  them  justice.  Ordinarily, 
DO  Court  would  sanction  an  injunction  to  restrain  these  au- 
thorized proceedings  by  statute.  But  if  the  tenant  oould 
show  a  defense,  not  within  the  statute  or  outside  of  it,  or 
groands  within  it,  which  by  the  bill  showed  that  injustice 
would  be  done,  we  think  it  is  within  the  sound  discretion  of 
the  Chancellor  to  interfere  with  the  process  of  the  law  by  in- 
jnnctioQ  and  grant  a  hearing  to  the  parties. 

In  the  case  at  bar  Mrs.  Worthy  sets  up  that  she  is  the 
owner  of  the  premises  in  dispute,  and  by  the  fraud  of  the 
defendant  she  has  been  deprived  of  her  muniments  of  title. 
Even  if  she  could  have  given  the  bond  under  the  Code,  she 
would  not  have  had  an  adequate  and  complete  remedy  at 
law.     Her  deed  bad  been  taken  by  the  defendant.     Confid- 
ing, as  the  bill  sets  out,  in  him,  she  had  given  it  to  him,  and 
she  was  entitled  to  go  into  equity  for  the  purpose  of  compel- 
ling it  to  be  delivered  back  to  her.     We  do  not  think  that 
the  original  proceedings  commenced  at  law  by  the  defendant, 
and  the  fact  that  she  could  have  set  up  her  defense  in  that 
forum,  ousted  her  of  her  right,  under  tlie  facts  of  this  case,  to 
go  into  equity  to  restrain  the  proceedings  commenced  at  law 
against  her. 
But  it  is  contended,  under  the  facts  in  this  case,  that  the 
Worthy  went  into  possession  as 
Dt,  therefore,  set  up  her  claim  of 
I.    It  appears,  from  the  record, 
bill  was  presented  to  the  Judge 
to  take  the  usual  Terifioatiix), 
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and  she  appended  to  the  bill  interrop^atories,  taken  in  the  pre- 
vious proceedings,  to  exhibit  to  the  Jadge  the  tmth  of  the 
.  all^ations  as  sworn  to  in  sach  interrogatories.  These  inter- 
rogatories  still  oonstitute  a  part  of  the  record,  and  bjr  them 
it  appears  that  she  went  into  possession  by  rent  in  December, 
1861,  under  contract  for  rent  for  1862.  Taking  these  ioler- 
rogatories  as  a  part  of  the  record  for  one  purpose,  we  mij 
properly  regard  them  for  other  purposes,  and  thejr  show  the 
expiration  of  this  term  of  rent  and  the  purchase  and  posses- 
sion under  the  daim  of  purchase  and  deed  for  some  five 
years  before  the  assertion  of  the  landlord's  right  in  the  i»eiii- 
ises.  Does  this  case,  upon  the  facts,  present  such  a  relation- 
ship of  landlord  and  tenant  as  denies  to  the  tenant  the  right 
to  deny  the  landlord's  title  while  in  possession  ? 

It  is  proper  to  look  at  the  fiicts  stated  upon  whid  the 
relation  is  said  to  exist,  and  we  hold  that  while  the  rdatioa 
of  landlord  and  tenant  did  exist  in  1861  and  1862,  the 
question  is,  did  it  continue  to  exist  ?  And  was  it  exisdog  at 
the  time  of  the  institution  of  these  proceedings  ?  For  while 
we  recognise  in  its  fullest  extent  the  law  to  be  that  a  tenant 
cannot  deny  his  landlord's  title  while  in  possession  under 
him,  yet,  if  A  rents  land  from  B  for  one  year,  and  at  the 
end  of  the  year  sells  to  B,  and  makes  him  a  deed  to  the  land, 
the  doctrine  does  not  apply,  for  the  relationship  does  not 
exist ;  the  contract  of  the  parties  has  ended  it 

Under  all  the  facts  in  this  case,  we  hold  that  the  Court 
erred  in  dismissing  the  bill,  and  reverse  the  judgment. 


WiLLiAK  Beid,  plaintiff  in  error,  vs.  Jesse  McLendost, 

defendant  in  error. 

Thu  was  ao  action  on  the  case  for  damages  alleged  to  hare  been  suffered 
by  the  plaintiff  in  conseqaence  of  the  seisure  of  his  cotton  in  18^  by 
the  United  States  Treasniy  officials,  which  seizure,  it  was  alleged,  was 
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caused  by  an  affidayit  made  by  the  defendant  to  the  effect  that  plaintiff 
had  subscribed  that  amount  of  cotton  to  the  Confederate  cotton  loan, 
and  had  nut  paid  the  same,  which  affidavit,  it  was  alleged,  was  untrue. 
It  was  in  proof  that  the  defendant  had  made  the  affidavit,  and  that  the 
plaintiff  had  subscribed  to  the  said  loan,  and  had  in  fact  fully  paid  it.  It 
was  further  proven  that  the  Treasury  agents  had  seized  the  cotton,  and 
that  the  proceeds  had  gone  into  the  United  States  Treasury.  There  was 
also  proof  that  the  defendant,  who  was  himself  one  of  the  sub- agents 
for  collecting  the  cotton  Joan  for  the  Confederacy,  had  some  reason  to 
helieve,  and  did  in  fact  believe,  that  the  plaintiff  had  not  paid  his  loan 
to  the  Confederacy.  The  Court  was  asked  to  charge  that,  if  the  plain- 
tiff's cotton  was  seized  by  the  Treasury  agents  in  consequence  of  defend- 
ant's affidavit,  and  that  said  affidavit  was  untrue,  he  then  was  liable 
for  plaintiff's  damage ;  and  that  the  measure  of  the  damages  was  the 
value  of  the  cotton,  with  additional  damages  as  a  punishment,  if  the 
proof  showed  malice  on  the  part  of  the  defendant.  This  charge  the 
Court  refused,  and  charged  that,  if  the  defendant  acted  in  good  faith, 
and  made  the  affidavit  on  proper  demand  by  the  United  States  officials, 
honestly  believing  he  was  stating  the  truth,  after  proper  caution  and 
prudence  on  his  part  as  to  his  means  of  information,  he  was  not  liable 
at  all,  even  though  he  was  mistaken  in  the  statement  that  the  loan  had 
not  been  paid : 
EM,  That  there  was  no  material  error  in  the  charge,  and  the  jury  hav- 
ing found  under  the  charge  for  the  defendant,  it  was  not  error  in  the 
Court  to  refuse  a  new  trial. 

Action  for  special  damages  by  words.  Before  Judge 
Btgby.    Troup  Superior  Court.     May  Term,  1871. 

The  necessary  facts  are  in  the  head-note  and  opinion. 

Mabbt^  Toole  &  Son  ;  Longley  &  Harris  ;  William 
BotTGHERTY^  for  plaintiff  in  error. 

B.  H.  BiGHAM^  (by  Thomas  Whitaker)  ;  Fbrrill  ; 
Haxhond  &  Brother,  for  defendant. 

McCay,  Judge. 

The  sole  point  in  this  case  is,  whether  the  charge  of  the 
Court  was  right  under  the  evidence.  If  the  law  was  rightly 
declared  to  the  jury  there  is  evidence  to  sustain  the  verdict 
GO  either  side  according  to  the  weight  the  jury  may  have 
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given  tcr  the  facts  as  proven.  If  a  man,  under  an  honeBt 
mistake  of  facts^  makes  a  statement  which  leads  the  govern- 
ment^  or  even  an  individual,  to  seize  the  property  of  a  citi- 
zen, is  the  person  making  the  statement  responsible  to  the 
party  injured  for  the  value  of  the  property  seized  ?  As  a 
matter  of  course,  he  ia  liable  if  he  be  in  complicity  with  the 
seizure,  if  he  take  any  part  in  it,  if  he  aid  or  abet  it ;  in  other 
words,  if  he  be  a  joint  trespasser.  And  this  the  Court  told 
the  jury ;  but  the  Court  further  charged  that,  if  the  defend- 
ant below,  on  prefer  demand  by  the  United  States  officers, 
'']  in  good  faith  made  the  affidavit,  thinking  it  was  true,  ader 

'I  proper  caution  and  prudence  on  his  part  as  to  his  means  of 

information,  he  was  not  liable  at  all,  even  though  he  was  mis- 
taken in  the  statement  he  actually  did  make.     We  do  not 
think  this  charge  error  under  the  facts.     There  was  a  good 
deal  of  evidence  going  to  show  that  the  defendant  had  acted  ia 
good  faith  ;  that  he  honestly  believed  William  Reid  had  made 
the  subscription,  and  that  he  had  not  paid  it.    That  he  made 
the  subscriptioa  is  not  denied,  and  that  he  did  not  pay  it 
promptly  is  not  denied.     The  lists  of  unpaid  subscription 
was  sent  to  McLiendon  as  late  as  1863.    It  was  then  unpaid, 
and   remained   unpaid   some  time;    as  McLendon  testifies 
that   he  wrote  to  Reid  more  than  once  about  it.    That 
McLendon  should,  from  these  facts,  conclude   it  was  not 
paid  is  very  natural.     And  his  conduct  after  Reid  told  him 
it  was  paid  goes  to  show  that  he  was  acting  in  good  faith  and 
under  an  honest  conviction  of  the  truth  of  his  statements. 
There  was  evidence  to  justify  the  charge  and  sustain  the 
verdict  if  the  charge  be  law.     And  this  brings  us  to  the  con- 
sideration of  the  main  question  :  How  far  is  one  responsible 
who,  in  good  faith,  makes  a  statement  which  leads  another  to 
oommit  a  treapaea  or  to  commence  proceedings  resulting  in 
loss  or  damage  to  third  persons  ? 

We  are  inclined  to  think  this  act  of  the  Treasury  agents 

was  a- trespass  only  defensible  as  other  trespasses,  by  showing 

^       that  they  had  a  right  to  seize.    In  this  issue,  under  the  proof; 
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the  Treasury  agents  were,  as  we  understand  the  law,  tres- 
passerSy  since  it  is  plain  this  was  not,  in  any  sense,  Confederate 
cotton.  The  first  inquiry,  therefore,  is,  how  far  is  one  who, 
m  good  faith,  makes  a  statement  which  is  in  fact  untrue,  but 
which  leads  another  to  commit  a  trespass  by  which  loss  or 
damage  comes  to  a  third  party,  liable.  If  the  statement  be 
made  in  bcul  faUhf  and  with  intent  to  incite  the  trespass,  the 
teller  of  the  untruth  would  perhaps  be  fairly  classed  as  an 
abettor  of  the  trespass,  and  be  liable,  since  aU  in  such  a  case 
are  equally  liable  as  principals.  But  this  was  not  the  case 
as  put  by  the  Judge.  McLendon  is  supposed  by  the  Judge 
to  have  acted,  in  the  opinion  of  the  jury,  in  good  faith — 
thinking  the  statement  true,  and  to  have  made  it,  not  to  in- 
cite the  trespass,  but  in  good  faith,  on  proper  demand  made 
by  the  United  States  officials.  We  do  not  think  one  who 
honestly  makes  a  statement  he  believes  to  be  true  is  respon- 
sible for  a  trespass  committed  by  one  who  is  influenced  to 
act  by  the  statement,  and  we  think  it  will  be  difficult  to  find 
any  authority  to  sustain  a  doctrine  different  from  this.  See 
12  Barbour,  657.  In  Vickers  t?*.  Wilcox,  8  East,  1,  Lord 
EUenborough  lays  down,  as  a  general  principal,  that  in  an 
action  of  slander  special  damage  cannot  be  relied  on,  if  that 
damage  come  from  the  illegal  act  of  a  third  person,  even 
though  he  be  injured  by  the  slander. 

K  there  be  no  proof  (as  there  was  none  in  this  case)  that 
the  defendant  took  part  in  the  trespass ;  if  the  facts  fail  to 
•how  that  he  incited — willfully  induced — the  seizure;  if,  in 
other  words,  the  trespass  was  only  the  illegal  act  of  third  per- 
sons, influenced  by  the  statement  of  the  defendant,  we  think 
the  case  in  8th  East's  Reports  controls  it.  This,  it  is 
true,  is  not  an  action  of  slander  of  title,  but  it  very  closely 
analogizes  itself  to  such  an  action.  Indeed,  as  is  well  said 
by  Mr. Townsend, section  130  in  his  work  on  slander:  ''The 
action  for  special  damage  to  plaintifi^s  property,  caused  by 
the  untrue  words  of  the  defendant,  is  not  strictly  an  action 
of  slander,  but  rather  an  action  on  the  case  for  damages." 
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The  case  of  Hamilion  vs.  Hunt,  14ih  Illinois,  472,  draws 
the  trae  distinction.  There  two  persons  had  joined  in  the 
sale  of  a  steer.  One  of  them,  by  mistake,  pointed  oat  as  the 
8te»  sold,  a  steer  belonging  to  the  plaintiff,  and  the  pur- 
chaser, acting  on  this,  took  him  and  killed  him.  The  Coarfc 
hdd  that,  as  the  person  pointing  out  the  steer  was  one  of  the 
sellers,  the  pointing  him  out  was  but  the  consummation  of 
the  sale,  and  that  he  was,  therefore,  liable;  but  the  Coart, 
in  that  case,  says:  had  the  person  pointing  out  the  steer  been 
a  stranger,  he  would  not,  if  he  acted  in  good  faith,  be  liable. 
And  in  this' case,  if  McLendon  was  interested  in  the  seizare, 
or  if  he,  in  bad  faith,  made  this  affidavit,  with  intent  ioinaU 
it,  he  would  be  liable,  for  the  plain  reason  that  he  woald  be 
a  part  actor  in  the  trespass. 

It  is  the'  well  settled  rule,  that  in  all  actions  for  special 
damage  to  personal  property^  caused  by  untrue  statements, 
the  proof  must  show  malice  on  the  part  of  the  defendant: 
Hilliard  on  Torts,  and  the  cases  cited,  Ist  volume,  335.  See 
also,  6th  B.  Monroe,  301;  3d  Denio,  110.    Thus  far  upon 
the  assumption  that*the  act  of  the  treasury  agents,  in  seizing 
this  cotton,  was  a  trespass.    If  it  was  a  lawflil  act,  that  is,  if 
they  werie  clothed  with  legal  autliority,  in  this  way  to  assert 
the  claims  of  the  United  States,  to  cotton,  said  to  be  subject 
to  confiscation,  the  case  is  stronger  still  for  the  defendant 
We  do  not  say  that  this  was  a  regular,  lec^I  proceeding.    It 
is  somewhat  doubtful,  it  is  true,  whether  this  State  was  then 
not  under  the  dominion  of  the  military  possession  assamed 
at  the  close  of  the  war,  though  we  incline  to  think  to  the 
contrary.    But  if  this  were  so,  then  we  think  defendant  is 
not  liable,  unless  he  acted  in  bad  faith.     His  act  was  in  aid 
of  the  Government.    Public  policy  fiivors  informers.  It  is, 
in  fiMst,  every  man's  duty  to  furnish  to  the  Grovemment,  any 
information  he  may  have  touching  its  rights.     And  the  law' 
throws  a  shield  over  every  man,  who,  in  good  faith,*famisheB 
informatioir,  even  though  it  be  untrue  in  fact.     Not  even 
malice,  alone,  will  render  him  liable.    There  must,  in  addi- 
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lion,  be  Want  of  probable  cause :  6tb  Blackford,  204,  and 
Hilliard  on  Torts,  let  volume,  345.  The  charge  in  thia 
case,  required  that  the  jury  should  be  satisfied  that  this  state- 
ment was  not  only  made  in  good  faith,  but  after  due  pru- 
dence, and  this  is  the  same  thing  as  saying,  there  was  proba- 
ble fanse. 

Upon  tlie  whole,  we  think  the  charge  upon  this  point 
right,  and  as  the  case  turns  upon  it,  and  the  evidence  sup- 
ports  the  verdict,  we  affirm  the  judgment. 


James  M,  Austin,  plaintiff  in  error,  vs.  William  Mark- 
ham,  defendant  in  error. 

1.  A  motion  to  reinstate  a  case,  made  at  a  term  subsequent  to  that  at 
which  the  judgment  of  dismissal  was  had,  stands  on  the  footing  of 
a  moUon  for  a  new  trial,  and  requires  the  same  excuses  for  It  delay  as 
is  required  iif  motions  for  new  trial  afler  the  term  has  passed. 

2.  If  a  discharge  in  bankruptcy  be  pleaded,  the  Cpurt  cannot  dismiss 
the  cause  on  that  ground,  but  must  submit  the  issue  to  a  jury.     (R.) 

8.  A  promise  to  pay  a  debt  due  by  an  applicant  to  be  declared  a  bank- 
rupt, in  consideration  that  the  payee  will  withdraw  his  objections  in 
the  Bankrupt  Court  to  the  discharge  of  the  bankrupt,  is  illegal  and 
void,  and  no  action  can  be  sustained  on  such  promise. 

New  Trial.     Bankruptcy.     Contracts.     Before   Judge 
Wright.     Fayette  Superior  Court.^    April  Term,  1871. 

Markham  sued  Austin  for  $ and  interest,  averring 

as  follows:  He  obtained  a  judgment  against  Austin.  After* 
wards  Austin  filed  his  petition  in  bankruptcy,  and  was  de- 
clared a  bankrupt  under  the  Bankrupt  Act  of  1867.  Mark- 
bam  proved  this  judgment  as  a  debt  against  Austin's  estate^ 
and  when  Austin  applied  for  liis  discharge  in  bankruptcy, 
apposed  it.  In  consideration  of  the  prerAises  and  of  Aus- 
tin's promise  to  pay  him  the  sum  now  sued  for,  if  Markham 
would  withdraw  his  opposition  to  said  discharge^  Markham 
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did  withdraw  it,  aud  Austin  was  discharged ;  and  yet  Austin 
refuses  to  pay  said  sum.  Austin  pleaded  bis  said  discharge 
in  bar  of  this  suit.  Markham  replied,  a  promise  since  said 
discharge.  Judge  Bigby  dismissed  the  cause  because  of  said 
discharge.  At  the  next  term,  Markham's  counsel  averred 
that  said  cause  was  called  on  the  last  day  of  tbe  Court,  after 
the  juries  were  discharged,  and  after  he  had  lefl  the  Court, 
and  moved  to  reinstate  it.  Judge  Wright  reinstated  it,  and 
that  is  assigned  as  error. 

R.  T.  Dorset;  Hugh  Buchanon,  for  plaintiff  in  error. 

TiDWELL,  Feabs  &  Arnold,  for  defendant. 
McCay,  Judge. 

1.  We  are  inclined  to  think  this  motion  to  reinstate  came 
too  late.  If  the  Court  erred  in  dismissing  the  suit,  was  it 
not  a  simple  error  of  law?  And,  if  so,  wliy  is  not  the 
movant  barred  by  his  failure  to  except  to  the  decision,  as  re- 
quired by  the  Cocle,  within  thirty  days  after  the  adjournment 
of  the  Court?  A  Court  may,  at  the  next  term,  hear  such  a 
motion  when  the  judgment  was  based  upon  some  mistake  of 
fact  or  fraud,  etc.,  but  even  then  there  ought  to  be  some 
reason  why  the  motion  to  reinstate  was  not  made  at  the 
term.  But  if  the  error  be  simply  an  error  of  law,  it  would 
seem  that  there  ought  to^  be  the  same  excuse  for  delay  as  is 
required  to  excuse  delay  in  a  motion  for  new  trial. 

2.  Were  this  an  action  on  the  promissory  note,  which  is 
the  debt  promised  to  be  paid,  we  should  not  be  so  clear  that 
the  production  of  the  certificate  of  discharge  would  authorize 
the  Court  to  dismiss  the  suit.  Why  is  this  plea  in  bar  dif- 
ferent from  any  other  plea  ?  Is  there  anything  in  such  plea 
which  divests  the  jury  of  jurisdiction  ?  Why  is  not  the  fad 
of  discharge  a  matter  to  go  to  the  jury,  just  like  any  other 
fact?  True,  it  is  conclusive  when  made  out,  but  so  is  pay- 
ment or  non  est  factum. 
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3.  But  this  is  an  action  on  the  promise  of  the  defendant 
to  pay  this  note,  in  consideration  that  the  plaintiff  would 
withdraw  his  opposition  to  the  defendant's  discharge  as  a 
banknipt  This  is  set  forth  in  the  declaration.  Such  a 
promise  is  illegal  and  void,  by  the  positive  provisions  of  the 
bankrupt  law  of  1867.  And  even  without  this  it  would  be 
void ;  such  a  promise  is  a  fraud  upon  the  other  creditors,  and 
is  contrary  to  public  policy.  The  plaintiff's  suit  was,  there- 
fore, properly  dismissed,  and  it  was  error  in  the  Court  to 
reinstate  it. 

Judgment  reversed. 


M.  M.  Smith  et  cU.,  plaintiffs  in  errorr,  vs,  W.  A.  Magou- 
rich et  al.y  defendants  in  error. 

Under  an  Act  of  the  Legislature  a  new  county  was  organized ,  and  the 
Toters  required  by  balloti  under  the  usual  superintendents  of  such  elec- 
tioDSi  to  locate  the  county  site,  and  in  casting  their  ballots  various  places 
were  designated,  which  the  commissioners,  appointed  by  the  Legislature, 
together  with  the  Ordinary  elect,  from  their  contiguity  to  each  other  and 
a  common  understanding  among  the  people  as  to  what  was  meant,  held 
to  be  one  and  the  same  thing,  and  consolidated  the  various  votes,  which, 
by  addition  together,  gave  a  majority  over  the  centre  of  the  county, 
which  was  also  voted  for ;  and  such  commissioners  proceeded,  under  the 
Act,  to  lay  out  town  lots  and  offer  them  for  sale ;  and  other  citizens  dis- 
satisfied with  their  judgment,  brought  a  bill  of  injunction  to  enjoin  such 
commissioners,  and  the  Court  below  granted  the  injunction  upon  the 
hearing  of  the  various  affidavits,  pro  and  con^  touching  the  premises. 
Several  witnesses  testified  that  these  various  places  were  not  the  same 
and  a  much  larger  number  testified  that  they  were : 

^eU,  Under  the  facts  in  this  case,  that  a  Court  of  equity  had  jurisdic- 
tion at  the  instance  of  citizens  of  the  county  to  enjoin  the  commission^ 
ers  from  doing  what  they  alleged  to  be  at  illegal  act,  which  resulted  to 
their  injury  as  tax-payers  and  property  holders  of  the  county. 

HM^  again,  Under  the  facts  in  this  case,  that  the  question  of  locatioa 
upon  the  part  of  the  commissioners,  being  a  question  of  disputed  fact, 
we  cannot  say  that  the  Judge  violated  the  discretion  vested  in  him  by 
kw  in  granting  the  injunction ;  and  wO)  therefore,  affirm  the  judgment, 
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with  the  following  modification  and  direction,  to- wit :  thai  the  pkce 
selected  by  the  commissioners  and  located  by  them,  shall  remain  ai 
now  located,  as  the  place  for  the  transaction  of  county  baainess  by  the 
officers  of  said  coanty,  who  may  make  sach  arrangements  in  connec- 
tion with  the  commissioners,  for  the  holding  of  Courts  at  that  place  as 
may  to  them  seem  proper  nntil  the  final  hearing  of  this  case. 

iDJuDctioD.    Before  Judge  Wright.     Douglass  Superior 
Court.    October  Term,  1871. 

The  necessary  facts  are  in  the  head-note  as  delivered  from 
the  Bench. 

Peeples  &  Howell,  for  plaintiffs  in  error. 

Hugh  Buchanon;  George  N.  Lester,  for  defendant. 

LocHRANE,  Chief  Justice. 

The  Legislature  of  Georgia,  by  an  Act  approved  October 
17, 1870,  provided  for  the  organization  of  a  new  county, 
and  by  the  second  section  thereof  it  was  enacted  **  that  all 
persons,  included  within  the  limits  of  said  county  who  are 
entitled  by  law  to  vote,  shall,  at  the  several  precincts  of  said 
county,  elect  their  county  officers,  etc.,  and  also,  at  the  same 
time  and  places,  by  ballot,  locate  their  county  site  at  some 
suitable  and  convenient  place  in  said  new  county,  under  the 
same  rules  and  regulations  as  other  elections.     The  third 
section  enacts  that  the  Ordinary  of  said  new  county  elect, 
with  four  commissioners  therein  named,  shall,  after  the  coun- 
ty site  is  located  as  hereinbefore  provided,  purchase  a  tract 
of  land  at  said  county  site,  lay  off  the  same  into  town  lots 
and  sell  them  at  public  sale,  aud  apply  the  proceeds  of  the 
same  to   the  building  of  a  Court-house  and  jail   for  said 
county."     It  appears  from  the  record  an  election  was  held  in 
this  new  county,  and  the  commissioners,  after  such  election, 
in  the  opinion  entertained  by  them,  located  the  connty  site  at 
a  point  not  receiving  a  majority  of  the  ballots  cast  at  such 
election.    They  were  proceeding  to  sell  the  lots  and  erect  the 
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public  buildings  when  the  complainants  below  filed  their  bill 
in  which  they  alleged  that  the  oommiesioners  are  acting  in 
violation  of  law  in  their  location  of  the  county  site,  with  the 
usual  averments  of  injury,  and  exhibits  of  the  votes  cast,  by 
which  it  appears,  as  well  as  by  affidavits  produced  at  the 
hearing,  that  three  hundred  and  odd  voters  had  cast  their 
ballots  for  the  location  of  the  county  site  at  the  centre  of  the 
county,  and  a  larger  number  had  voted  for  other  places  by 
diflerent  names,  but  contiguous  to  each  other,  and  which  the 
commissioners  held  to  cover  one  and  the  same  location.  We 
need  not  go  through  this  mass  of  affidavits  in  disposing  of 
this  question,  arising  upon  the  ground  of  error  to  the  judg- 
ment of  the  Court  below,  in  granting  an  injunction  restrain- 
ing the  commissioners  from  proceeding  from  such  location  of 
the  county  site,  sale  of  lots,  and  erection  of  public  buildings, 
etc.  It  is  apparent  from  the  record  that  the  site  selected  by 
the  commissioners  was  not  plainly  a  point  designated  by  a 
vote  of  the  largest  number  of  the  citizens  of  said  county,  and 
it  is  only  by  inference  and  explanations  that  they  set  up  their 
right  in  the  premises.  It  is  true  that  a  number  of  these  affi- 
davits show,  in  the  opinion  of  the  witnesses,  these  various 
places,  designated  by  various  names,  were  understood  to 
mettn  one  and  the  same  place.  And  we  have  no  doubt  of 
the  competency  of  the  parties  to  prove  aliunde  of  the  votes 
cast  that  such  places  as  they  voted  for  were  generally  known 
to  be  the  same  or  contiguous  places ;  and  we  have  no  doubt 
of  the  entire  good  faith  of  the  commissioners.  But  the  legal 
question  presented  by  this  record  is  the  error  of  the  Court 
below  in  granting  an  injunction  upon  a  disputed  statement 
of  facts;  and  while  we  may  not  concur,  perhaps,  entirely 
with  his  judicial  opinion  in  the  premises,  we  do  not  think 
that  there  was  any  abuse  of  the  discretion  of  the  Judge  be- 
low, and  affirm  his  judgment  with  modifications  and  direc- 
tions in  the  premises. 
(See  last  of  head-note.    B.j 
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A.  O.  &  A,  A.  Trammell,  plaintifis  in  error,  va.  R.  H.  & 

J.  E.  Marks,  defendants  in  error. 

A  bill  was  filed,  alleging  that  in  1868  the  complainants  had  purchased  of 
defendants  a  tract  of  land,  described  in  the  deed  as  containing  three 
hundred  and  fifty  acres,  more  or  less,  for  $5,000  00,  half  of  which  was 
paid  in  cash,  and  the  balance  secured  by  note  and  mortgage,  of  which 
there  was  still  due  $1,260,00,  and  that  proceedings  were  pending  for  the 
foreclosore  of  the  mortgage ;  that  the  defendants  had  falsely  and  fraod- 
nlently  represented  said  tract  to  contain  three  hnndred  and  fifty  acrei, 
and  complainants  had  bought  the  same  on  the  faith  of  their  said  repre- 
sentations; that  complainants  had,  by  a  recent  snrrey,  ascertained  tha^ 
the  said  tract  did  not  contain  more  than  two  hundred  and  sizty-foar 
acres.  The  bill  further  alleged  that  the  defendants  were  insolvent,  tnd 
prayed  an  injunction  of  the  proceedings  to  foreclose — a  cancellation 
of  the  deed  to  them — and  the  mortgage — a  decree  for  the  money  thej 
had  paid,  and  that  the  land  be  declared  subject  to  the  decree. 

Sddf  That,  as  there  was  no  allegation  in  the  bill  to  show  that  the  prime 
quantity  of  three  hnndred  and  fifly  acres  of  land  was  such  an  ingredient 
in  the  trade  as  could  not  be  compensated  by  recouping  the  Taloe  of 
the  deficiency  against  the  amount  still  due,  there  was  no  ground  for  the 
rescinding  the  trade.  And  as  the  remedy  at  law  by  plea  was  complete 
for  the  deficiency,  equity  has  no  jurisdiction  of  the  matter. 

Rescinding  contracts.     Before  Judge  Wright.     Meri- 
wether Superior  Court,    August,  1871. 

The  necessary  facts  are  in  the  head-note. 

W.  D.  Trammell;  B.  H.  Bioham,  by  T.  H.  Whitakbb, 
for  plaintiffs  in  error. 

E.  H.  Worbill;  George  L.  Peavy,  for  defendants. 

McCay,  Judge. 

There  was  no  error  in  refusing  this  injunction.  There  is 
nothing  in  the  bill  to  the  effect  that  the  precise  qiuuility  of 
land  mentioned  in  the  deed  was  such  an  ingredient  in  the 
original  purchase  as  that  the  whole  transaction  oagbt^  for  the 
failure,  to  be  set  aside.  A  Coart  of  equity  will  not  interfere 
to  stay  proceedings  at  law,  and  set  aside  a  contract  for  the 
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simple  reasoD  that  one  of  the  parties  has  told  an  untruth  or 
broken  his  warranty.  Ordinarily,  parties  will  be  lefl  to  their 
l^al  remedies.  To  justify  the  interference  of  equity  to  set 
aside  the  contract,  it  must  appear  that  the  facts  are  such  as 
that  damages  cannot  compensate  the  wrong;  that  there  was 
some  special  object  in  the  contract,  which  cannot,  under  the 
facts  as  they  really  are,  be  attained ;  and,  the  object  of  the 
contract  having  failed,  it  would  not  be  equitable  to  hold  the 
complainant  to  that  part  of  it  which  is  in  accordance  with 
the  agreement. 

It  does  not  appear  but  that  the  deficiency  in  land  may  not 
be  fully  compensated  by  a  reduction  upon  the  money  yet 
due.  This  can  be  done  just  as  well  at  law  as  in  equity;  and  a 
Court  of  law  having  got  jurisdiction,  we  see  no  reason  for 
equitable  interference. 

Judgment  affirmed. 


Spares  &  Tye,  plaintiffs  in  error,  vs.  David  Bubgheim, 

defendant  in  error. 

Section  8987  of  the  Revised  Code,  requiring  the  plaintiff  in  certiorari  to 
giTe  the  opposite  party  in  interest  written  notice  of  the  sanction  of  the 
writ,  and  time  and  place  of  hearing,  at  least  ten  days  before  the  sitting 
of  the  Court  to  which  it  is  returnable,  etc.,  etc.,  applies  to  certioraris 
from  the  Justice  Courts,  and  is  still  of  force  under  the  Constitution  of 
1868. 

Oertiorari.  Before  Judge  Hopkins.  Fulton  Superior 
Court,     October  Term,  1870. 

Sparks  &  Tye  sued  Burgheim  in  a  Justice's  Court;  be 
pleaded  a  set-off,  and  obtained  a  judgment  against  them. 
They  sued  out  a  certiorari^  returnable  to  October  Term  of 
said  Court.  Sparks  &  Tye's  counsel  filed  exceptions  to  the 
Justice's  answer  thereto.  When  they  were  about  to  argue 
these  exceptions,  Burgheim's  counsel  moved  to  dismiss  the 
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certiorari,  because  he  had  not  been  notified  of  the  sanction  of 
the  writ,  and  of  the  time  and  place  of  hearing,  ten  days  prior 
to  the  said  term  of  said  Court.  (It  was  admitted  that  sach 
notice  was  given  during  said  term.)  Sparks  &  Tje's  ooon- 
sel  said  this  motion  was  out  of  order.  The  Court  stid  it 
was  not.  They  then  proposed  that  time  be  given  to  Ba^- 
heim's  counsel,  if  said  notice  was  too  recent.  Bat  this  the 
Court  refused,  and  dismissed  the  oeriiorari  for  want  of  such 
notice  prior  to  the  term.    This  is  assigned  as  error. 

Mynatt  &  Dell,  for  plaintiffs  in  error.  Section  3987 
not  applicable  to  Justices'  Courts.  The  question  is  not  set- 
tled by  34th  Ga.  R,  122,  or  36th,  523.  The  Act  was  passed 
in  1861.  Section  3787  applies  to  Inferior  and  Ordinary 
Courts.  See  rule  as  to  Justices'  Courts.  Rule  S.  C,  Ko. 
15,  *^  Final  Judgment,''  in  section  3995,  applies  to  Justices' 
Courts :.  17th  6a.  R,  429.  Trial  on  merits  favored :  30th 
6a.,  R,  675-8 ;  36th,  393.  The  notice  given  was  substan- 
tial compliance :  36th  6a.  R,  396.  The  ''  time  and  place" 
of  hearing  is  fixed  by  law,  for  the  writ  is  returnable  to  term. 
The  ten  days  means  ten  before  the  hearing^  and  not  before 
Court  sits. 

John  Milledge,  Jr.,  for  defendant. 

McCat,  Judge. 

There  is  nothing,  either  in  the  language  nor  in  the  object 
of  section  3987  of  the  Code  to  confine  its  operation  to 
any  particular  writs  of  certiorari.  Indeed,  the  propriety  of 
some  kind  of  notice  to  the  other  side  is  very  evident.  We 
think  the  statute  is  rather  rigid  in  the  consequences  which  it 
imposes  upon  failure,  but  such  is  the  law,  and  we  are  bound 
hy  it.  We  are  unable  to  see  why  the  fact  that  all  writs  of 
certiorari  are  to  be  sanctioned  by  the  Judge  under  the  new 
Constitution  can  affect  the  question.  Notice  is  just  as  nec- 
essary now  as  it  was  when  the  certiorari  issued,  as  a  matter 
of  course. 

Judgment  affirmed. 
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Thomas  S.  Powell,  plaintiff  in  error,  vs.  Jesse  Bobing^ 

defendant  in  error. 

1.  Where  a  party  upon  a  motion  to  open  a  jndgment  under  the  Belief 
Act  of  1868,  which  was  dismissed  by  the  Gourl|  fails  to  bring  up,  in 
the  record  to  this  Coart|  the  original  record  of  the  judgment  moTed 
to  be  opened : 

Edd)  That,  inasmuch  as  the  party  alleging  error  must  show  affirmative- 
ly the  existence  of  the  error  complained  of,  this  Court  will  presume, 
in  the  absence  of  the  record  of  the  judgment,  everything  in  favor  of 
the  judgment,  and  of  the  dismissal  of  the  motion. 

2.  Held  againj  That,  where  it  appears,  from  the  statement  of  the  facts 
set  out  in  the  motion,  that  the  defense  to  the  original  suit  involved  the 
same  issues  now  involved  and  presented  by  the  motion,  this  Court  will 
not  set  aside  the  judgment  of  dismissal. 

3.  Held  agaiuy  That  all  motions  under  the  Relief  Acts  to  open  judg* 
ment,  must  be  confined  to  the  legal  equities  authorized  to  be  pleaded 
bj  said  Act,  and  new  matters  of  defense  not  embraced  in  the  law  are 
insufficient  to  predicate  such  motion  upon. 

Relief  Act  of  1868.  Equity.  ;^toppel.  Before  Judge 
Hopkins.     Fulton  Superior  Court.    October  Term,  1870. 

In  October,  1866,  Boring  obtained  a  judgment  against 
Powell,  upon  a  contract  made  prior  to  June,  1865.  (See 
Powell  V9.  Boring,  35th  Georgia  Reports.)  The  debt  being 
still  unpaid  in  May,  1869,  Powell's  counsel  moved  to  have 
said  cause  resubmitted  to  the  jury,  under  the  Belief  Act  of 
1868,  that  Powell  might  give  in  evidence  '^  the  consideratioa 
of  the  debt,  the  amount  and  value  of  the  property  owned  by 
him"  when  the  debt  was  contracted^  'Uo  show  upon  the  faith 
of  what  property  the  credit  was  given,^'  '*  the  destruction  or 
loss  of  said  property,  and  how  lost  or  destroyed/' ''  for  the 
purpose  of  reducing  the  amount  of  the  judgment  rendered, 
according  to  equity,  and  that  such  a  verdict  may  be  rendered 
as  to  the  jury  may  appear  just  and  equitable.'' 

Boring's  counsel  demurred,  because  there  was  no  averments 
of  the  (acts  expected  to  be  proved.  Powell's  counsel  amended 
by  averring  as  follows:  "The  judgment  was  founded  upon 

Vol.  xut.— 12L 
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certain  notes^  which  BoriDg  claimed  Powell  had  boaght 
from  him.  Boring  was  a  member  of  the  faculty  of  the  At- 
lanta Medical  College,  a  corporation.  He  proposed  to  sell 
to  Powell  his  interest  in  the  College.  There  was  a  misuo- 
derstanding  as  to  what  that  interest  was,  but  this  was  not 
developed  till  Powell  bad  taken  Boring's  place  in  theCoU^, 
in  1858.  This  contract  was  made  in  1868.  Powell  thought 
he  purchased  only  Boring's  interest  in  the  building  aod 
grounds  and  his  position  as  professor.  But  Boring  insisted 
that  he  sold  him  also  his  interest  in  certain  notes  in  the  hands 
of  the  dean  of  the  faculty.  Powell  paid  him  for  his  interest 
in  the  building  and  grounds,  leaving  the  matter  as  to  the 
notes  in  controversy.  In  1861,  Boring  sued  Powell  for  the 
price  or  value  of  said  notes.  The  notes  were  for  tuition  fees 
of  students  who  had  attended  the  college.  In  1866,  the 
said  controversy  was  tried. 

The  jury  found  that  Powell  had  bought  the  notes,  and 
found  for  Boring  for  their  value,  $1,543  00,  with  interest. 
The  notes  were  never  delivered  to  or  in  any  way  transferred 
to  or  indorsed  to  Powell,  nor  has  Boring  offered  to  do  either. 
Powell  is  entitled  to  have  said  notes  transferred  to  him  before 
Boring  can  collect  said  judgment.  Boring  is  insolvent,  and 
if  Powell  pays  the  judgment,  he  cannot  make  Boring  respond 
in  damages,  even  if  the  notes  be  transferred  to  him.  A  fail- 
ure of  consideration  was  not  pleaded  in  the  original  suit; 
''the  question  seemed  to  be  as  to  whether  he  made  the  con- 
tract.'' For  these  reasons,  he  moved  to  submit  the  matter  to 
a  jury  as  aforesaid. 

Boring's  counsel  again  demurred  to  the  motion  as  amended, 
and  the  Court  dismissed  it     That  is  assigned  as  error. 

P.  L.  Mynatt;  Tedwell,  Feahs  &  Arnoid,  for  pUiin- 
tiff  in  error.  This  motion  is  a  substitute  for  a  bill  in  equity, 
under  the  Belief  Act  of  1868.  The  remedy  sought  could 
only  be  enforced  in  equity  after  judgment  on  the  contract. 
2  Sm.  L.  C,  23,  24,  32;  8  M.  &  W.,  872;  15th,  698;  26 
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Ga.  B.,  485.    Belief  Act  of  1868  gives  new  trial  if  eqaity 
will.    40Ga.E.,  493. 

A.  W.  Hammond  &  Son  ;  L.  E.  Bleckley,  for  defend- 
ant. 

LocHBANE,  Chief  Justice. 

1.  This  case  comes  before  the  Court  upon  a  motion  to  re- 
open a  judgment  under  the  Belief  Act  of  1868.  The  original 
notice  was  given  April  2d,  1869.  At  the  May  Term,  1869, 
the  proper  motion,  based  on  this  notice,  was  made,  and  dis- 
missed 8th  December,  1870.  The  bill  of  exceptions  sets  out 
an  amendment  proposed  orally,  in  which  it  is  alleged  that 
certain  notes,  about  which  the  original  litigation  was  had,  were 
never  delivered  to  him,  although  this  judgment  which  was 
moved  to  be  opened  was  recovered  against  the  movant  upon 
the  ground  that  he  had  purchased  said  notes.  He  asks  that 
the  matter  be  submitted  to  a  jury  upon  the  failure  of  consid- 
eration, etc.  And  avers  that  plaintiff  in  judgment  is  insol- 
vent, and  ought  not  to  collect  his  ju^ment  etc. 

It  is  clear,  from  this  record,  that  the  motion  originally 
made  was  properly  dismissed.  It  was  filed  upon  the  ground 
of  losses,  but  did  not  in  any  way  attribute  such  losses  to  any 
act  of  the  plaintiff.  The  amendment  is  not  germain  to  the 
Act  of  1868.  It  set  up  a  defense  to  the  judgment,  to-wit  . 
that  there  was  failure  of  consideration,  and  asks  that  it  be 
opened  upon  that  ground.  It  sets  up  insolvency  on  the  part 
of  the  plaintiff  in  ^./o.,  and  therefore  virtually  asks  that  be 
be  restrained  from  collecting  the  debt.  Again,  it  presents 
nothing  in  the  Act  of  1868  but  its  form. 

We  think  the  Court  committed  no  error  in  dismissing  the 
whole  motion  and  amended  motion  in  this  case. 

But  the  record  fails  to  bring  to  the  notice  of  this  Court 
the  papers  and  pleadings  in  relation  to  the  judgment  it  was 
moved  to  open.  This  Court  will  presume  everything  in 
favor  of  the  judgment  of  the  Court  below  arising  out  of  the 
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record  when  it  is  not  brought  before  this  Court.  It  is  the 
duty  of  all  parties  who  allege  error  in  the  judgment  of  the 
Court  excepted  to^  to  make  such  error  affirmatively  to  ap- 
pear. How  can  we  know  what  was  contained  in  the  original 
pleadings  and  judgment  except  the  record  is  brought  up  to 
be  examined  and  reviewed  by  this  Court  ?  In  motions  to 
open  or  set  aside  the  judgment  of  a  Court  it  is  to  be  presumed 
that  the  judgment  sought  to  be  opened  is  before  the  Coort, 
that  he  has  the  record  to  inspect^  and  that  his  judgment  is 
based  upon  the  record.  Now,  when  the  judgment  upon  the 
motion  is  brought  up,  and  it  comes  without  the  record,  we 
can  only  presume  that  the  record,  as  presented  to  the  Coart 
below,  furnished  him  with  satisfactory  reasons,  based  upon 
legal  grounds,  for  his  judgment. 

2  and  3.   But  in  this  case  the  motion  is  not  within  the 
Relief  Acts,  is  not  based  upon  the  adjustment  of  equities 
arising  out  of  the  relief  provisions.     It  presents,  by  way  of 
a  bill  in  equity,  an  application  for  a  rehearing,  and  yet  upon 
its  fiu»  presents  such  a  statement  of  the  original  litigation  as 
must  have  involved  uie  defense  set  up  by  the  motion,  and 
would  be  insufficient,  as  a  bill  in  equity,  to  invoke  a  re- 
hearing.   Dr.  Boring  sued  Dr.  Powell,  and  the  action  in- 
volved the  consideration  upon  wiiich  it  was  founded  if  the 
notes  had  not  been  deliveried,  or,  by  operation  of  law,  ooq- 
veyed  to  him ;  this  was  a  proper  defense  to  have  been  madeat 
the  time  of  the  suit  and  upon  the  hearing  before  judgment 
And  the  rule  laid  down  by  this  Court  is,  that  the  party  is 
not  only  estopped  after  judgment  as  to  matters  set  up  and 
pleaded,  but  as  to  such  matters  which  might  have  been  relied 
on  as  a  defense.    The  law  does  not  favor,  the  negligent ; 
and  where  there  is  nothing  which  is  recognized  by  equity 
sufficient  to  account  for  not  pleading  such  defenses  as  existed 
before  judgment,  the  judgment  is  final  and  conclusive. 

This  principle  has  been  solemnly  enunciated  by  this  Coort, 
and  reiterated  as  the  settled  law,  so  fiur  as  defenses  are  ooa- 
oerned.    We  may  reoognixe  the  rule  that  permits  a  party 
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who  has  indepentlent  claims  against  one  suing  him  pursuing 
hia  legal  remedy  by  a  separate  and  distinct  action  against 
him.  But  if  it  be  a  purely  legal  defense  to  the  action 
brought  he  must  plead  it. 

In  this  motion  we  see  nothing  which  ought  not  to  have 
been  pleaded  as  a  defense  liefore  judgment.  And  it  comes 
too  late  to  invoke,  by  a  motion  based  on  the  Belief  Acts, 
Ibe  power  of  equity  to  open  the  judgment  or  grant  the  relief 
KiiighL    And  we  therefore  affirm  the  judgment  of  the  Court. 


C.  Vas  Arsdalb,  plaintiff  in  error,  vs.  C.  O.  Joiner,  de- 
fendant in  error, 

la  *D  KtioD  of  trover  for  a  watch,  it  appeared  that  the  tnie  owner  of  the 
•alch  was  the  plaintiff— a  married  woman — that  harhucband  had  pawo' 
edit  to  secare  $150  00  advanced  to  him  npon  it  by  the  pawnee,  that 
ttthe  time  of  the  pledge  the  husband  bad  wured,  in  writing,  his  right 

lo  thirty  days'  notice,  etc.,  as  reqaired  by  section of  the  Code,  in 

caie  the  debt  was  not  paid,  and  that  the  pawnee,  on  the  failure  to  pay 
the  loan,  bad  sold  the  watch,  by  an  auctioneer,  to  the  highest  bidder, 
bat  witbont  the  thirty  days'  notice  to  the  pawner,  and  that  the  defend- 
ant was  the  highest  bidder,  and  was  now  in  poaeesBion,  and  had  re- 
rued  to  deliver  to  the  plaintiff.  There  was  evidence  that  the  wife  had 
anthonEed  the  hasband  to  raise  money  on  the  watch,  bat  there  was 
other  evideoce  contradicting  this.  The  Court  charged  the  jury,  that 
ereo  if  the  wife  bad  authorized  the  husband  to  raise  money  on  the 
vatch,  this  would  not  authorize  htm  to  waive  the  provigions  of  the 
U«,  as  to  DOtice,  and  mode  of  sale  in  case  of  default,  and  that  her 
title  would  aot  be  divested  anlesa  the  sale  was  in  pursaaooe  of  the 
BUtnle. 

e  of  damages  was  the  valoe  of  the 
quested,  that,  if  the  husband  bad  oa- 
,  the  wife  could  not  recover  until  she 

raise  money  on  the  watch  did  not 
to  the  sale  except  in  the  ordioary 

by  the  statute. 

not  divested  by  the  sale  witbont  the 
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3.  That  the  plaintiff  eonld  recorer  without  paying  or  offering  to  pay  the 
money  borrowed,  e7en  if  the  hasband  had  anthoritj  to  raiae  mooej  bj 
pledging  the  watch,  as  the  sale  was  a  conyersion. 

4.  That  the  defendant  acquired  by  his  purchase  every  right  of  the  paw- 
nee, and  was  entitled  to  reduce  *the  damages  by  the  amount  of  money 
due  the  pawnee,  since,  if  the  husband  had  authority  to  raise  the  money 
as  the  agent  of  the  wife,  her  damages  from  the  conversion  was  the 
yalue  of  the  watch  less  the  money  advanced  thereon  by  the  agent 

6.  That,  as  there  was  evidence  pro  and  con  as  to  the  authority  of  the  koi* 
band  to  pledge  the  watch,  it  was  the  right  of  the  defendant  to  have  the 
law  charged  to  the  jury  in  both  aspects  of  the  case,  and  as  the  Coort 
charged  the  jury  that  the  measure  of  damages  was  the  value  of  the 
watch  in  any  event,  this  was  error  and  the  Judge  erred  in  not  granting 
a  new  trial. 

Bailment  Pawn.  Husband  and  wife.  Damages.  Be- 
fore Judge  Hopkins.  Fulton  Superior  Court.  October 
Term,  1870. 

Mrs.  Joiner  brought  trover  against  Van  Arsdale  for  a 
watch.    She  proved  by  her  father  that  he  gave  the  watch  to 
her,  that  Van  Arsdale  had  it  and  would  not  give  it  up,  and 
that  it  was  worth  $376  00.     Mrs.  Joiner  testified  to  the  same 
facts,  and  that  she  loaned  the  watch  to  her  husband  for  a  few 
hours,  and  he  pawned  it  to  some  one  without  her  knowledge 
or  consent.     Mr.  Willis  testified  that  the  husband  applied  to 
him  for  $150  00  and  got  it  hy  pawning  the  watch;  that 
when  the  note  was  due  and  unpaid  he  had  the  watch  adver- 
tised, and  in  seven  or  eight  days  it  was  sold  by  an  auctioneer 
for  $205  00,  which  was  about  its  value;  the  expenses  of  sale 
and  note  were  paid,  and  the  balance  of  the  proceeds  was  paid 
to  the  husband.    He  had  represented  himself  as  owner,  and 
Willis  knew  nothing  of  his  wife's  claim  till  after  such  sale 
and  settlement,  when  she  told  him  that  the  watch  was  hers^ 
but  that  she  had  let  her  husband  have  it  to  raise  some  money 
upon.     The  auctioneer  testified  to  the  fairness  of  the  sale, 
etc.,  saying  the  watch  was  well  advertised  for  five  or  six 
days.     Defendant's  counsel  reftd  in  evidence  the  obligation 
given  by  Joiner  when  he  got  the  money.    It  authorized  the 
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pawnee  to  sell  at  public  or  private  sale,  or  otherwise,  at  tbeif 
option,  and  without  notice,  if  he  failed  to  pay  the  $150  00 
when  due.  It  was  shown  that  Van  Arsdale  bought  the  watch 
at  said  sale. 

The  evidence  being  closed,  defendant's  counsel  requested 
the  Court  to  charge  the  jury,  that  if  plaintiff  made  her  hus- 
band her  agent  to  raise  money  on  the  property,  by  pledge, 
or  otherwise,  aud  he  did  pledge  it  under  such  authority^ 
the  plaintiff  cannot  maintain  an  action  for  trover  for  the 
property  until  she  had  paid  the  debt  for  which  the  property 
was  pledged,  and  thus  terminated  the  bailment  This  charge 
the  Court  refused  to  give,  and  charged  as  follows  :  '^  If  it 
should  appear  that  the  watch  was  given  to  the  wife,  it  would 
be  her  property,  and  if  it  was  converted  by  another  to  his 
own  use,  she  could  sue  for  the  conversion  in  her  own  name. 
If  she  loaned  it  to  her  husband  to  wear  temporarily  he  would 
not  have  the  right  to  pledge  it  for  money,  and  if  he  did  so, 
and  it  was  sold  to  satisfy  the  debt  for  which  it  was  pledged, 
that  would  not  divest  the  title,  and  this  action  could  be  main- 
tained against  the  purchaser  at  the  sale  if  he  failed  and  re- 
fused to  deliver  it  after  a  demand  was  made  for  it.  If  she 
gave  it  to  the  husband  for  the  purpose  of  raising  money  on 
it,  and  he  pledged  it  to  raise  the  money,  and  under  and  ac- 
cording to  the  law  of  the  State  it  was  sold,  that  would  di- 
vest the  title,  and  this  action  could  not  be  maintained.  In 
order  to  make  the  sale  valid  in  this  case  it  must  have  been 
sold  in  public,  after  reasonable  notice  to  the  public,  to  the 
highest  bidder,  and  fairly  conducted,  and  aft^r  thirty  days' 
notioe  to  the  person  who  pawned  it.  If  you  find  for  the 
plaintiff,  your  verdict  will  be  for  the  value  of  the  property, 
and  to  that  interest  may  be  added.  If  your  verdict  be  for 
the  defendant  you  will  simply  say  so." 

The  jury  returned  a  verdict  for  the  plaintiff  for  $375  00. 

Defendant's  counsel  moved  for  a  new  trial,  upon  the 
grounds  that  the  Court  erred  in  his  charge  as  to  the  l^al 
reqaironents  of  a  valid  sale  by  a  pawnee,  and  as  to  the 
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meBsare  of  damages  under  the  fecto,  and  in  not  charging  u 
requested ;  and  because  the  verdict  was  contrary  to  law,  et& 
The  new  trial  was  refused,  and  error  is  assigned  on  said 
grounds. 

HiLLYER  &  Brotheb,  for  plaintiff  in  error.  Husband 
was  plaintiff's  agent,  and  had  right  to  pawn  the  watch: 
R.  Code,  sees.  2112,  2168,  2170,  2179.  Provisions  of  sea 
2112,  as  to  sale,' are  only  directory:  27  6a.  K.,  167. 
Damages:  Benjamin  on  Sales,  591,  692. 

Collier  &  Hoyt;  P.  L.  Mynatt,  for  defendant.  Sec- 
tion 2112  is  imperative.  Irregularity  in  non-judicial  sales, 
avoids  them :  Story  on  Bailments,  sec.  310.  If  the  law  was 
complied  with,  it  would  not  divest  wife's  title,  because  watch 
was  part  of  her  paraphernalia:  R.  Code,  sees.  1779,  1774. 

McCay,  Judge. 

In  one  view  of  this  case,  it  is  all  for  the  defendant  in  er- 
ror. If  the  watch  was  hers,  and  her  husband  had  no  authcnr- 
ity  from  her  to  pledge  it,  then  it  is  clear  that  she  has  a  fall 
right  to  recover  its  full  value,  with  interest  from  the  date  at 
which  the  value  is  ascertained.  But  there  was  same  evidence 
before  the  jury  that  she  had  authorized  her  husband  to  raise 
money  on  the  watch.  This  would  clearly  confer  on  him  the 
power  to  pawn  it  as  security  for  the  money ;  and  the  defend- 
ant in  the  suit  had  the  right  to  have  the  law,  in  this  aspect 
of  the  case,  presented  to  the  jury.  In  this  aspect  of  the  case, 
her  rights  depend  upon  the  fact  that  the  husband  was  her 
agent,  and  she  is  bound  by  all  his  conduct  within  the  scope 
of  his  authority.  It  is  a  fact  that  he  did  not  represent  hina- 
self  as  an  agent,  but  treated  the  watch,  as  well  as  the  con* 
tract  he  was  making,  as  his  own.  This  he  had  no  authority 
to  do.  The  best  that  can  be  said  for  the  plaintiff  in  enor, 
is,  that  if  the  husband  had  authority  to  pledge,  then  the 
pawnee  got  every  right  that  authority  clothed   him  with 
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power  to  confer,  just  as  though  he  had  acted  avowedly  as 
the  agent  of  the  wife:  Code,  section  21^8.  Suppose  he 
had  done  this.  Suppose  he  had  told  the  pawnee  the 
truth.  ''This  is  my  wife's  watch,  and  she  has  author- 
ized me  to  raise  money  on  it."  Can^  jj^^  contended 
that  the.,  pawnee  was  not  bound  to  inq[uire  into  tlia..ez- 
teot  of  the  power  ?  Would  not  the  law  be  clear  that  the 
authority  woUId  only  authorize  a  pawn  in  the  usual  manner? 

What  is  the  usual  mode  ?  The  pawnee  advances  the  money, 
and  if  the  debt  is  not  paid  as  agreed,  the  pawnee  may,  on 
thirty  days'  notice,  sell,  etc.  The  waiver  of  notice  is  the  ex- 
ception, (see  Code,  section  2112)  and  an  exception  of  very 
doubtful  policy^  Indeed,  as  it  seems  to  us,  if  the  husband 
had  frankly  told  the  pawnee  what  his  authority  was,  no  pru- 
dent pawnee  would,  from  that  authority,  deduce  the  power  to 
waive  the  notice. 

The  agent  must  act  within  hi^^^au^hority  reasonably  con« 
strued.  Code,  2158.  This  would  be  a  special  agency  for  a 
particular  purpose,  and  in  such  cases  it  is  the  duty  of  one 
dealing  with  the  agent  to  examine  his  authority.  Code,  sec- 
tion 2168. 

We  concur,  therefore,  with  the  Judge,  that  the  husband 
bad  only  the  right,  under  this  authority,  to  pledge  in  the 
usual  mode,  and  that  any  special  contract,  different  from  the 
usual,  ordinary  results  growing  out  of  a  pledge,  was  beyond 
his  authority. 

Henoe,  the  sale  without  notice  was  illegal ;  the  title  of  the 
true  owner  was  not  divested.  The  sale  was  a  conversion, 
and  the  right  of  Mrs.  Joiner  to  sue  was  complete.  She  was 
not  bound,  as  a  condition  precedent  to  her  right  of  action,  to 
tender  the  money  borrowed.  The  conversion  of  the  prop- 
erty to  a  use  adverse  to  that  she  had  authorized  gives  her  a 
fight  to  sue. 

Bat  what,  in  such  a  case,  is  the  true  measure  of  damages? 
Is  it  the  value  of  the  watch?  Has  she  been  injured  to  that 
extent?    We  think  not.     She  has  elected  to  take  damages. 
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What  damages?  Surely  only  the  damages  she  ha9  safifefed. 
If  she  clothed  her  husband  with  power  to  raise  monejr  on 
the  watch,  she  has  only  suffered  by  the  conversion  what  the 
watch  was  worth  aljoye  the  money  her  agent  procured  upon 
it.  This  is  clearly  the  result  of  the  authorities  upon  this 
question :  Benjamin  on  Sales,  592;  15th  Mass.  Bep.,  408. 

Whilst,  therefore,  we  concur  with  the  Judge,  as  to  the 
right  of  Mrs.  Joiner  to  sue  for  the  conversion,  we  do  not 
concur  in  his  ruling  as  to  the  measure  of  damages,  if  the 
jury  should  find  the  husband  had  authority  to  raise  money 
on  the  watch. 

Judgment  reversed. 


Jane  Frank  et  oZ.,  plaintiffs  in  error,  vs.  LoNOSTBfiEr, 
Sedgwick  &  Company,  defendants  in  error. 

1.  An  irregnlarity  in  a  second  original  is  not  fatal  to  the  suit  if  the  party 
has  had  notice.     (R.) 

2.  Where  the  payee  of  a  note  indorses  it  after  maturity,  and  sail  is 
brought  by  the  indorsee  against  the  makers  and  indorser,  and  the  plea 
by  the  makers  sets  up  usury,  and  the  Judge  held  such  plea  by  the 
makers  did  not  affect  the  liability  of  the  indorser  upon  his  contract  of 
indorsement  after  maturity  of  the  paper : 

Held,  That  this  was  not  error.  The  contract  of  indorsement  was  a  new 
and  distinct  contract,  not  affected  by  usury  between  the  payee  and  ma- 
kers in  the  hands  of  the  indorsee  without  notice,  and  the  indorser,  in  a 
suit  against  him  by  the  indorsee,  cannot  set  up  his  own  illegal  act  in 
taking  usury,  to  defeat  a  recovery  against  himself  as  indorser. 

8.  On  a  note  made  to  be  negotiated  at  a  chartered  bank,  but  not  so  nego- 
tiated and  held  by  the  payee  at  its  maturity,  and  indorsed  with  a  waiver 
of  demand  and  notice  by  the  security,  and  after  its  maturity  indorsed 
by  the  payee,  under  our  law,  under  2789th  section  of  the  Code,  such 
indorser  after  maturity,  upon  suit  by  the  indorsee,  is  not  discharged 
by  failure  of  proof  of  "  demand  and  notice,' '  and  it  was  not  error  io 
the  Court  to  refuse  a  non-suit  on  this  ground. 

4.  In  order  to  render  verbal  evidence  of  the  contents  of  the  notice  re- 
quired by  our  law  to  be  in  writing  and  to  contain  certain  facts,  even 
when  such  notice  is  out  of  the  jurisdiction  of  the  Court,  it  is  first  nec- 
essary to  give  notice  to  the  party  or  his  attorney  to  produce  it. 
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6.  When  the  evidence  shows  that  the  maker  of  a  note  borrowed,  $2,400 
from  the  payee,  and  gave  tbree  notes  of  $1, 186  each  therefor,  and  paid 
two  of  the  notes,  and  the  payee  indorsed  the  last  note  to  a  third  party, 
in  the  hands  of  the  third  party,  the  note  is  only  void  to  the  amoant  of 
nsary  thereon,  and  it  is  not  within  the  purview  of  the  defense  of  the 
maker  to  such  note,  to  set  up  usury  paid  upon  the  other  notes  to  the 
bolder  and  payee  thereof. 

3.  The  evidence  being  that  only  $800  was  received  upon  the  note  due  at 
twelve  months  for  $1,136,  and  $721  82  was  paid  at  maturity,  the  dif- 
ference between  $800  and  legal  interest  for  one  year,  the  lawful  prin- 
cipal of  the  note  and  the  payment,  is  the  amount  due,  with  interest,  by 
the  maker  to  the  indorser ;  and  we  hold  that  the  verdict  is  in  excess  of 
the  amount  due,  under  the  evidence,  and  ought  to  have  been  for 
$134  18,  principal,  with  interest  from  16th  January,  1868,  and  direct 
that  the  verdict  conform  to  this  amount,  else  a  new  trial  be  granted  to 
Jace  Frank,  the  principal,  and  M.  Frank,  the  security. 

7.  Etldj  again.  Under  our  Code  juries  may  find  equitable  verdicts,  and 
the  verdict  against  Guild,  the  indorser  upon  the  note  sued,  should 
stand  affirmed. 

Usury.    Pleadings.     Verdicts.     Evidence.    Before  Judge 
HoPiQNS.     Fulton  Superior  Court.    October  Term,  1871. 

Longstreety  Sedgwick  &  Company  averred  that  ''Jane 
Frank,  as  principal,  and  Moses  Frank,  as  security,  both  of 
said  (Fulton)  county,  and  Lewis  A.  Guild,  of  the  county  of 
Calhoun,  as  indorser,"  owed  them  $1,136  00,  besides  interest 
upon  a  note  payable  to  Guild,  hereinafter  described.  Second 
original  issued  for  Guild.  In  it  ''  both  of  said  county," 
mpra  was  lefl  out.  All  three  were  served.  The  Franks 
pleaded  the  general  issue;  that  at  the  time  of  making  said 
note,  it  was  agreed  with  them  that  Guild  should  lend  to  Jane 
Frank  $2,400  00,  upon  her  making,  with  Moses  Frank,  as 
security,  her  three  promissory  notes  of  that  date,  each  for 
$1,136  00,  due  twelve  months  thereafter,  with  interest  from 
date,  if  not  punctually  paid  within  ten  days  after  maturity, 
thus  making  the  agreed  interest  at  the  rate  of  three  and  a 
half  per  cent,  per  month ;  and  pursuant  to  said  agreement 
Guild  loaned  her  $2,400  00,  and  she  made  such  three  notes. 
This  is  one  of  the  three.    On  the  26th  of  January,  1868|  she 
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paid  Guild  $1,000  00  in  cash  and  $860  00  in  roerchandiae ; 
on  the  12th  of  November,  1868^  she  paid  him  $220  20  cash 
and  $179  80  in  merchandise,  on  said  loan.  One  of  the  not^ 
was  paid  at  maturity,  on  the  15th  of  January,  1868,  and 
they  paid  on  that  day,  as  usury,  over  principal  and  interest^ 
$280  00.  The  note  sued  on  contained  but  $800  00  of  legal 
principal.  This  they  set  up  as  usury,  and  prayed  a  judg- 
ment against  Guild  therefor. 

Guild  pleaded  the  general  issue;  that  be  was  discharged 
because  he  gave  plaintiffs  written  notice  to  sue  the  maker 
within  three  months,  and  they  did  not  do  so;  that  they  took 
said  note  by  his  indorsement  after  it  was  due»  in  exchange 
for  certain  notes  on  Mitchell  &  Company,  plaintiffs  guar- 
anteeing that  Mitchell  &  Company  would  never  become 
bankrupt;  but  they  did,  and  are  discharged  as  bankrupts, 
and,  therefore,  the  consideration  of  said  indorsement  fiiiled. 

On  the  trial,  plaintiffs  read  in  evidence  said  note,  and 
closed.  It  was  as  follows:  ^'$1,136  00.  Atlanta,  January 
12th,  1867.  Twelve  months  after  date  I  promise  to  pay  to 
the  order  of  Lewis  A.  Guild  eleven  hundred  and  thirty-six 
dollars,  at  the  Atlanta  National  Bank,  and  to  bear  interest 
from  date,  if  not  punctually  paid  within  ten  days  afler  ma* 
turity,  for  value  received.  JANE  FRANK. 

M.  Frank,  Sec^ 

Indorsed  as  follows :  " Lewis  A.  Guild : ''  "I  hereby 
waive  notice  and  demand,  and  my  liability  remains  on  the 
within  note  the  same  as  if  it  had  been  duly  presented.  Jan- 
uary 15th,  1868.  M.  Frank,  security."  "  Received,  January 
15th,  1868,  on  the  within  note,  seven  hundred  and  twentj- 
one  and  82-100  dollars.'^ 

Defendants'  counsel  moved  for  a  non-suit  because  the  sec- 
ond original  showed  no  jurisdiction  in  Fulton  county,  but 
averred  that  all  the  defendants  resided  in  Calhoun  county, 
and  because  there  was  no  evidence  of  demand  of  payment  of 
said  note  at  said  bank,  and  of  notice  of  non-payment  The 
non-suit  was  refused. 
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Mra.  Frank  testified  to  the  tuakiDg  of  the  notes  as  pleaded, 
anri  the  payments  as  pleaded,  except  that  she  said  she  also 
paid  Guild  (425  00  od  the  16th  of  November,  1869,  and 
tbat  she  took  up  the  other  two  notes  from  Guild. 

Guild  testified  that  he  indorsed  said  note  to  plaintiflB  after 
doe,  in  exchange  for  two  notes  on  Mitchell  &  Company, 
with  the  guaranty  that  they  were  not  hankrupt,  and  that 
Mitchell  &  Company  did  become  bankrupt  without  paying 
bim.  He  further  testi6ed  that  he  gave  notice  to  plaiutiSs' 
agent  to  sue  said  note,  and  that  he  did  not  do  so  within 
tbree  months.  The  plaiutifis  lived  in  New  York,  and  Guild 
testified  that  he  wrote  giving  such  notice,  aod  proposed  to 
tell  the  contents  of  that  letter.  The  Court  would  not  hear 
him.  Another  witness  said  he  knew  Mrs.  Frank  paid  Guild 
$400  00,  hot  did  not  say  when  nor  where.  Plaintiffs'  agent 
tpstified  that  Guild  gave  him  for  the  Mitchell  &  Company 
Doles  $100  00  cash,  a  note  on  Cowart  &  Bell  for  $400  00, 
and  the  note  sned  on,  saying  they  were  good,  and  that  the 
Frank  note  was  secured  by  mortgage.  He  took  the  Mitchell 
&  Company  notes  at  forty-two  cents  on  the  dollar,  without 
any  guaranty ;  he  knew  but  little  about  their  solvency  except 
what  Guild  said.  On  cross-examination,  he  said  he  had  no 
notice  to  sue  except  by  a  letter  exhibited,  and  it  was  within 
three  months  from  the  beginning  of  this  suit.  Another  wit- 
ness testified  that  the  agent  did  not  make  any  guaranty  to 
Guild  as  to  the  Mitchell  &  Company  notes,  that  Guild  knew 
they  were  then  bankrupt,  and  was  buying  up  their  paper  on 
speculation. 

The  Court  charged  the  jury,  among  other  things,  that  as 
between  the  makers  of  the  note  and  plaintiffs  there  could  be 
no  recovery  for  whatever  usury  the  proof  might  show  to  he 
>■>  I'  '  '  n  the  indorser  and  plaintiBs  they 

ooa  )  on  other  grounds)  to  the  extent 

of  t  due  ou  the  note  at  the  date  of 

bis  e  plaintifis. 

1  the  Frauka  for  $346  66  principal, 


182         SUPREME  CJOURT  OF  GEORGIA. 

Frank  ei  oL  v».  Longstreet,  Sedgwick  k  Company. 

and  048  39  interest,  and  against  Guild  for  $493  70  priDcipal, 
and  $97  91  interest ;  payment  of  the  sums  found  against  the 
Franks  to  operate  pro  tatUo  as  satisfaction  of  the  amount 
found  against  Guild^  and  when  the  amounts  found  against 
Guild  are  paid  they  will  operate  as  satisfaction  of  the  sam 
found  against  the  Franks. 

Defendants'  counsel  moved  for  a  new  trial  upon  the 
grounds  that  the  Court  erred  on  said  refusal  of  non-suit,  in 
not  allowing  Guild  to  show  the  contents  of  the  notice  to  sue, 
and  in  charging  as  he  did ;  and  because  the  verdict  was  con- 
trary to  the  weight  of  evidence,  and  is  illegal  and  uncertain. 
The  Court  refused  a  new  trial,  and  that  is  assigned  as  error. 

M.  Abnold  &  R.  J.  CowABT,  for  plaintiffs  in  error. 
Usury  vitiates  the  note  both  as  to  maker  and  indorser:  Ch. 
on  B.,  (11th  ed.)  218  and  not«  (m);  Ist  Kelly's  R.,  40&- 
409 ;  2  McOord's  R.,  176  ;  3d  Wend.  R.,  141.     Parol  as  to 
notice  was  admissible  because  when  instrument  to  be  proven 
is  a  notice,  it  need  not  be  produced:  1st  Gr.  Ev.,  sec.  561 ; 
2  McCord's  R.,  134 ;  2d  C,  M.  &  R.  Exch.  R.,  261.    And 
so  when  paper  is  beyond  jurisdiction:  26th  Ga.  R.,  544; 
39th,  241.     Appearance. and  pleading  did  not  waive  irreg- 
ularity in    second    original :    R.  Code,   sees.   3265,  3259. 
Guild  not  liable  because  no  demand  at  bank :  Ch.  on  B., 
368;  9th  Ga.  R,  303;  14th,  791 ;  18th,  517;  2  McCord's 
R.,  350 ;  Cons.  Ct  So.  Ca.,  vol.  1,  page  69 ;  9th  Johnson's 
R.,  12 ;  3d  Wend.  R.,  79.     The  verdict  was  wrong  under 
the  evidence. 

HiLLYER  &  Bbother,  for  defendants.     Usury  in  note 
cannot  affect  one  who  indorsed  it  after  due,  under  new  con- 
tract :  1st  Par.  on  Con.^  245,  263 ;  Code,  sees.  2593,  2609, 
2736.     No  demand  on  past  due  paper  necessary :  R.  CSode, 
sec.  2739.     Irregularity  in  second  original  was  mistake  of 
Clerk,  and  cured  by  pleading :  R.  Code,  sees.  3456,  3259, 
3269,  3409.     The  notice  to  sue  proposed  to  be  proved  im- 
material: R.  Code,  sec.  2128. 
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LocHRANEy  Chief  Justice. 

The  facts  hi  this  record  show  substantially  that  Lewis  A. 
Gnild  had  a  promissory  note,  dated  January  12th,  1867,  due 
twelve  months  after  date,  at  the  Atlanta  National  Bank,  for 
$1,136  00,  made  payable  to  him  by  Jane  Frank  and  M. 
Frank,  as  security ;  that  this  note  was  not  deposited  at  the 
bank  for  collection,  but  was  in  the  hands  of  the  payee 
afWr  it  became  due,  M.  Frank,  the  security,  making  the 
proper  waiver  in  writing,  in  relation  to  demand  and  notice, 
etc  After  the  note  was  due,  Guild  indorsed  it  and  delivered 
it  to  the  agent  of  Longstreet,  Sedgwick  &  Company,  in  trade. 
These  indorsers  brought  suit  upon  the  note  against  the  ma- 
kers, in  the  county  of  Fulton,  and,  by  second  original,  upon 
Guild,  in  the  county  of  Calhoun. 

1.  We  may  here  dispose  of  a  question  raised  in  this  record 
upon  the  irregularity  allged  to  exist  in  the  second  original. 
The  declaration  filed  against  Jane  and  Moses  Frank,  shows 
that  they  both  reside  in  Fulton  county,  and  avers  Lewis  A. 
Guild  to  be  a  resident  of  the  county  of  Calhoun.     In  the 
second  original,  the  venue  is  properly  stated  :  Georgia,  Ful- 
ton county  ;  but  omits  to  recite  that  Jane  Frank  and  Moses 
Frank  are  of  Fulton  county — but  after  their  names,  adds: 
"And  Lewis  A.  Guild,  of  the  county  of  Calhoun,  as  indorser,* 
etc     This  omission  is  argued  to  be  a  fatal  variance,  eta  We 
see  nothing  in  this  objection.     Section  3269,  declares:  ''No 
technical  or  formal  objections  shall  invalidate  any  petition 
or  process;  but  if  the  same  substantially  conforms  to  the 
requisitions  of  this  Code,  and  the  defendant  has  had  notice 
of  the  pendency  of  the  cause,  all  other  objections  shall  be 
disregarded ;  provided  there  is  a  legal  cause  of  action  set 
forth,  as  required  by  this  Code."     In  this  case,  the  parties 
appeared  and  pleaded  to  the  action.    The  maker  and  security 
set  ap  asury  and  payment,  and  Guild  pleaded  that  he  in- 
dorsed th^  note  after  its  maturity,  that  he  gave  notice  to  the 
parties   to  institute  suit  within  three  months,  which  they 
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failed  to  do,  etc.|  and  ako  failure  of  consideration  in  the 
property  received  in  lien  of  such  note  and  obligation  of  in- 
dorsementy  etc  After  evidence  was  introduced,  the  jury 
found  for  the  plaintifls,  and  a  motion  for  a  new  trial  was 
made  upon  several  grounds,  viz.:  1st  That  the  Court  erred 
in  instructing  the  jury  that  the  indorser  was  liable,  even  if 
the  note  was  for  usury,  for  the  amount  of  the  note:  2d.  In 
not  granting  a  non-suit  as  to  the  indorser,  upon  the  ground 
that  the  note  was  payable  at  a  cliartered  bank,  and  there 
was  no  evidence  of  a  demand  and  notice  upon  the  makos, 
etc.  3d.  In  excluding  Guild's  testimony,  proving  notice  to 
sue,  the  plaintiffs  being  residents  of  New  York.  4th.  That 
the  verdict  was  contrary  to  evidence.  5th.  Upon  the  form 
of  the  verdict,  which  was  for  $345  66,  principali  against 
the  maker  and  surety,  and  for  $493  70,  principal,  against 
the  indorser. 

2.  We  will  first  notice  tlie  liability  of  the  indorser.    The 
proposition  relied  on  is,  that  the  usury  vitiated  the  note, 
both  as  to  the  makers  and  indorser.     Is  this  the  law?    We 
think  not    The  indorser,  by  his  contract,  for  a  considera- 
tion,  undertook  to  pay  the  note,  if  the  makers  did  not     And 
conceding  that  he  had  taken  this  note  fur  usury,  he  could 
not  set  up  that  to  defeat  the  recovery  as  against  him.    In 
Marford  vs.  Davis,  28th   New   York,  (1st  Ti&ny,)  481, 
it  is  laid  down,  ^*  An  indorsement,  as  between  the  indorser 
and  indorsee,  is  a  new  and  independent  contract,  having  no 
connection  with  a  usurious  contract  between  the  payee  and 
the  person  discouuting  it,  and  is  unaffected  by  it     And  it 
is  not  competent  for  the  indorser  to  say  that  his  indorsement 
is  invalid,  nor  can  he,  in  any  event,  set  up  his  own  illq;al 
act  in  taking  usury,  to  defeat  a  recovery  against  him  upon 
the  same  instrument.'^ 

In  Brown  vs.  Wilcox,  15th  Iowa,  (7th  With.,)  414,  on  a 
note  given  for  usury,  it  was  held  that  the  indorser  was  liaUe 
to  the  indorsee,  where  he  could  not  maintain  an  action  agaiost 
the  maker.    In  Mabry  vs.  Matthews^  10th  S.  &  M.^  323,  it 
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was  held,  ''  Where  one  knowingly  indorses  a  note,  after  it 
has  been  paid  off,  he  binds  himself  by  such  indorsement,  and 
18  liable  for  the  amount  of  the  note  to  the  indorsee/'  In  the 
case  in  Ist  KeUy^  406,  the  principle  held  does  not  conflict 
with  the  position  presented  by  these  cases.  As  to  the  maker, 
after  dishonor,  the  indorser  takes  the  note  with  all  the  exist- 
ing equities  growing  out  of  the  contract  as  a  defense.  But 
this  rule  does  not  apply  to  the  indorsee;  he  guaranteed  the 
validity  of  the  paper,  and  is  bound  upon  his  contract  of 
indorsement  to  the  indorsee.  The  indorsement  was  a  new 
contract:  2d  Kelly,  167,  Cox  vs.  Adams,  And  we,  there- 
fore, hold  there  was  no  error  in  the  charge  of  the  Judge,  that 
the  indorsee  was  liable  to  the  indorser  upon  his  contract, 
even  if  the  note  was  tainted  with  usury  or  for  usury,  and 
such  defense  availed  the  makers. 

3.  The  second  ground  of  error  is  based  on  the  failure  of 
proof,  that  demand  and  notice  upon  the  maker  and  security 
had  been  made.     We  recognize  the  general  rule  to  be,  that, 
though  a  note  is  past  due,  and  indorsed  by  the  payee,  it  is 
nevertheless  incumbent  upon  the  holder  to  make  demand 
upon  the  makers,  and  give  notice  of  their  failure  to  the  in- 
dorser ;  the  rule  is  briefly  stated  in  Guild  vs.  Goldsmith,  9 
Florida,  212 :  '^  An  indorsee  of  a  promissory  note  after  it 
falls  due  cannot  recover  from  the  indorser  without  proof  of 
demand  and  notice.'^    The  same  principle  may  be  found  in 
Patterson  vs.  Todd,  18  Tennessee,  426 :  ''  The  indorsee  of  an 
over  dae,  negotiable  note  is  not  liable  thereon,  unless  it  should 
be  presented  to  the  maker  within  a  reasonable  time  after  its 
transfer,  and  notice  of  non-payment  be  given  to  the  indors- 
er."   In  Hoadly  vs.  Bliss,  9  Georgia  Reports,  303,  this  Court 
held  that  the  indorser  could  waive  notice  and  demand  before 
Jnataritj,  but  after  maturity  he  may  waive  ^roo/  of  demand 
and  notice.    In  14  Georgia  Reports  proof  of  demand  and 
kotice  was  held  necessary  to  bind  the  indorser,  and  in  18 
keorgia  Beports,  618,  Judge  Lyon  says :  '^  it  is  an  indispen- 
Iftbie  part  of  the  plaintiff's  case ;  without  proof  of  demand 
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and  notice  he  is  not  entitled  to  recover.''    The  cases  decided 
arise  under  the  Act  of  1826,  and  the  proposition  will  not  be 
gainsayed,  that  as  to  a  note  made  for  the  parpoee  of  negotia- 
tion, or  intended  to  be  negotiated  at  any  chartered  bank,  and 
not  paid  at  maturity,  i^otice  of  the  non-payment  thereof,  and 
of  the  protest  of  the  same  for  non-payment  must  be  given  to 
the  indorsers  thereon  within  a  reasonable  time,  or  he  will  not 
be  liable  thereon.     This  is  the  Code,  section  2739.     But  the 
question  is,  conceding  that  an  indorser,  after  maturity,  was 
entitled  to  demand  and  notice,  how  far  binding,  under  the 
facts  of  this  case,  is  the  language  of  our  law  in  section  2739, 
which  concludes,  after  reciting  what  is  before  stated  as  to  no- 
tice of  non-payment  at  maturity,  etc.,  ^*  but  in  no  other  case 
and  upon  no  other  bills  or  notes  shall  notice  or  protest  be 
held  necessary  to  charge  the  indorser.''    Now,  in  this  case 
the  note  was  upon  its  face  payable  at  a  bank ;  the  proof  is,  it 
was  made  to  be  negotiated  there.     But  it  was  not  paid  at  ma- 
turity, and  the  payee  did  not  present  it,  but  took  the  waiver 
of  demand  and  notice  by  the  security,  when  he  indorsed  this 
note,  afler  due  and  dishonored,  in  his  own  hand.     Is  it  with- 
in the  legitimate  inferences  of  the  law  that  he  was  to  have 
notice  within  the  section  of  the  Code,  2739,  before  he  was 
liable  on  such  contract  of  indorsement?     Whatever  the  fail- 
ure upon  the  part  of  the  indorsee  to  sue,  within  reasonable 
time,  the  makers  of  the  note  might  work  to  a  discbarge  of 
the  indorser,  we  do  nut  think  that  failure  to  make  demand 
or  give  notice  to  him  can  so  result.     This  case  is  peculiar  in 
the  fact  that  the  note,  though  made  to  be  negotiated  at  a 
chartered  bank,  was  not  so  negotiated,  but  remained  in  the 
hands  of  the  payee.     It  was  not  paid  at  maturity,  and  the 
waiver  of  the  security  of  demand  and  notice  of  the  fail- 
ure to  pay  at  maturity  is  entered  upon  it.     We  are  of  opin- 
ion that  the  language  of  the  Code,  **  that  in  no  other  case 
shall  notice  be  necessary  to  charge  the  indorser,"  lefb  this 
case  out  of  the  common  law  principle,  and  renders  it  unnec- 
essary to  have  ^iven  him  the  notice,  and  we  therefore  affirm 
the  judgment  upon  this  ground. 
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4.  In  the  error  complained  of  relative  to  the  exclusion  of 
Gaild's  proving  the  fact  of  notice  to  sue  within  three  months^ 
we  do  not  think  it  was  error  in  the  Court  to  have  refused 
the  proof.  This  Court,  in  26th  Georgia  Reports  537,  have 
held  "  when  a  writing  is  beyond  the  jurisdiction  of  the  Court 
verbal  evidence  of  its  contents  is  admissible;"  and  in  39th 
Oeorgia  Beports,  242,  this  Court  again  said :  '',The  contents 
of  a  paper  beyond  the  jurisdiction  of  the  Court,  and  not  in 
the  power  of  the  party  wishing  to  use  it,  may,  without  doubt, 
be  proven  by  a  proven  copy."  But  there  must  be,  to  let  in 
such  testimony,  proof,  first,  that  such  Tiotioe  or  writing  was 
actually  served  upon  the  party.  Oontenta  of  letters  addressed 
to  them,  or  sent,  without  proof  of  delivery  or  receipt  by  the 
party,  would  be  insufficient.  The  notice  here  said  to  have 
been  given,  was  under  a  statute  or  section  of  the  Code  2128. 
It  may  be  served  upon  the  creditor,  his  agent,  or  person  hav- 
ing possession  of  or  controlling  the  obligation.  But  the  fi^st 
of  service  actually  made  must  precede  any  proof  of  the  con- 
tents of  the  notice  said  to  be  served.  And  we  hold  that  before 
evidence  oould  be  given  of  the  contents  of  such  written  no- 
tice required  by  the  statute,  it  was  necessary  to  serve  the 
party  or  his  attorney  with  notice  to  produce  the  notice,  and 
upon  failarethen  verbal  evidence  of  its  contents  is  admissible. 

5.  We  now  come  to  that  part  of  the  case  in  which  we  find 
more  difficulty  in  arriving  at  a  correct  conclusion.  Was  the 
verdict  contrary  to  the  evidence  ?  Mrs.  Frank  says  she  bor- 
rowed money  of  Guild ;  the  amount  was  $2,400  00  at  3^  per 
cent,  per  month ;  three  notes  were  given  of  $1,136  00  each,  at 
twelve  months  each.  She  further  says  she  has  paid  two  of 
the  notes.  She  then  details  the  amounts  paid,  aggregating 
over  the  amount  of  $2,400  00  and  legal  interest.  She  says 
the  note  sued  on  is  all  usury.  She  also  says  she  has  paid 
$724  00  on  this  note  sued  on. 

It  is  evident  in  the  evidence  of  Mrs.  Frank,  that  she  re- 
gards the  transaction  as  an  entirety,  and  reasons  or  rather 
answers  for  the  reason  that,  as  the  original  amount  was 
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$2^400  00|  and  she  has  paid  this  with  legal  interest,  this 
note  sued  on  is  all  usury.     But  the  law  does  not  calculate  in 
this  way.     In  Primrose  vs,  Anderson,  24th  PennsylvftDJa 
State  Reports,  (12th  Harris,)  215,  the  law  is  correctly  laid 
down.     **  The  taking  of  usurious  interest  upon  one  n^tiable 
promissory  note  cannot  be  set  up  in  defense  to  an  action  upon 
another  such  note  held  by  the  same  person.''     These  notes 
were  neither  all  usury  upon  her  statement,  but  each  con- 
tained as  usury  the  amount  over  the  principal  and  legal 
interest — thus  $800  00  received   would  bear  interest  for 
twelve  months,  if  due  at  that  time.      This   would  make 
$856  00.     The  amount  of  the  note  sued  on  is  $1,136  00. 
The  balance,  or  $280  00,  would  be  usury.     If  she  paid  the 
sum  of  $724  82  on  the  note  when  due,  then  the  balance  due 
would  be  $134  18,  and  that,  plv>8  interest  thereon  since  that 
time,  would  be  her  indebtedness;  which,  by  calculation,  would 
show  that  the  verdict  as  against  Mrs.  Frank  and  Mr.  Frank 
was  for  too  large  an  amount,  or  an  amount  not  warranted  by 
the  evidence,  as  between  her  and  the  plaintiffs.     She  was 
entitled  to  all  equities  of  defense  to  the  note  sued  on.     What 
usury  she  may  have  paid  to  Guild  does  not  come  into  her 
right  of  equities  as  between  her  and  the  plaintiffs ;  she  is 
confined  to  the  note  and  the  transactions  growing  out  of  the 
note. 


ScxxTT,  Bondurant  Ss  Adams,  plaintiffs  in  error,  w.  Wil- 
liam A.  Patrick  et  aL,  defendants  in  error.  (The  same 
parties  vice  versa.) 

1.  When  a  suit  was  brought  Id  a  Justice^s  Coart  for  an  amount  over  $50  00, 
and  a  summons  of  garnishment  issued  to  a  debtor  of  the  defendant  re* 
quiring  him  to  appear  and  answer  on  the  day  fixed  for  the  trial  of  the 
Original  suit,  and  the  garnishee  failed  to  answer  on  that  day : 

Hdd,  That,  as  by  section  8228  of  the  Code,  final  judgment  cannot  go 
against  the  garnishee  until  a  term  subsequent  to  that  at  which  he  is 
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required  to  answer.  It  is  the  duty  of  the  magistrate  to  continue  the  pro- 
ceedings against  the  garnishee,  by  formal  entry  on  his  docket,  to  a 
Babseqaent  day,  not  less  remote  than  the  number  of  days  required  by 
law  for  the  seryice  of  the  original  summons  against  the  defendant  in 
tbe  suit ;  and  any  judgment  against  the  garnishee,  before  the  day  to 
which  the  case  is  so  continued,  is  illegal. 
2.  When  a  certiorari  has  been  sanctioned  but  no  notice,-  in  writing,  has 
been  given  to  the  opposite  party,  of  the  same,  ten  days  before  the  term 
to  which  the  certiorari  is  returnable ;  but  it  is  in  writing  agreed  be- 
tween the  parties  that  the  decision  of  the  Court  upon  the  points  made 
in  the  certiorari  shall  determine  certain  other  cases  suing  on  the  same 
points,  this  is  substantially  a  waiver  of  the  notice  and  an  agreement 
that  the  certiorari  shall  be  decided  upon  its  merits. 

Certiorari.  Garnishment  in  Justice's  Courts.  Waiver. 
Before  Judge  Hopkins.  Fulton  Superior  Court.  October 
Term,  1870. 

On  the  13th  of  December,  1869,  W.  A.  Patrick  et  al.  sued 
Canningham  and  Widers  before  a  Justice  of  the  Peace,  and 
sued  out  garnishment  against  Scott,  Bondurant  &  Adams, 
requiring  them,  as  garnishees,  to  answer  on  the  14th  of  Jan- 
uary, 1870.  On  this  last  day  judgment  was  rendered  against 
Cunningham  and  Widers,  and  on  the  next  day  judgment  was 
rendered  against  the  garnishees,  they  having  filed  no  answer. 
Two  days  later  the  garnishees  proposed  to  set  aside  said  judg- 
ment, and  answer  that  they  owed  defendants  nothing.  But 
the  Coart  refused.  The  garnishees  sued  out  certiorari  to 
correct  this.  Several  other  cases  in  the  same  Court  were  in 
the  same  datu8. 

No  notice  of  the  sanction  of  the  certiorari  and  of  the  time 
and  place  of  hearing  was  given  to  Patrick  et  al.,  plaintifis 
below,  ten  days  prior  to  the  term  to  which  the  cer^toromwere 
returnable.  But  counsel  for  plaintiffs  and  defendants  in  cer- 
tiorari bad  agreed,  in  writing,  when  the  certiorari  was  sued 
out,  that  "  the  certiorari  in  this  case  shall  apply  in  the  cases '' 
Qf  ic  #  o  ft  ♦^  the  same  points  having  been  argued  in  the 
motion  to  set  aside  judgment,  and  the  same  points  being  in- 
volved in  these  oases  as  in  the  within,  and  tliat  the  judgment 
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in  this  certiorari  bj  the  Superior  Coart  shall  hold  good  b 
every  particular  in  the  cases  stated  above.'' 

When  the  certiorari  was  called  for  hearing  Patrick  d  d, 
moved  to  dismiss  it  for  want  of  such  notice  of  the  sanction  of 
the  writ,  etc  The  Court  held  that  this  notice  was  waived 
by  said  agreement     Patrick  et  al.  assign  that  as  orur. 

The  cause  was  then  argued,  and  the  Court  sustained  the 
decision  of  the  Justice  Scott,  Bondurant  &  Adams  assign 
that  as  error.     Here  the  causes  were  argued  together. 

R  P.  Howxax,  for  Scott,  Bondnrant  A  Adams.  Gar- 
nishees were  entiled  to  twenty  days'  notice:  Acts  1868, 131; 
and  could  answer  at  second  term :  15th  Gra.  R.,  187 ;  B. 
Code,  sec.  3228.  This  Court  should  so  construe  the  Act  and 
Code  as  to  give  garnishees  their  rights :  39th  Gku  R.,  34. 
The  agreement  was  substantial  compliance  with  the  law  as  to 
notice,  etc. :  36  Ga.  R.,  393. 

HiLLYSB  &  Bbotheb,  cofUra,  Notice,  etc.,  must  be 
given :  R.  Code,  sea  3987 ;  34  Ga.  K,  120.  The  agreement 
did  not  waive  it:  34tfa  Ga.  R.,  120;  36th,  393. 

McCay,  Judge. 

I.  The  Act  of  1869,  r^ulating  proceedings  before  Jus- 
tices, under  the  new  Constitution,  makes  no  attempt  to  direct 
the  manner  of  proceeding  against  a  garnishee.     Section  3223 
of  the  Code  stands,  therefore,  unrepealed.    That  section  ex- 
pressly provides  that  judgment  shall  not  go  against  the  gar- 
nishee if  he  foils  to  answer  until  the  second  term.     It  is  true 
that,  under  the  new  system  the  magistrate  does  not  hold  his 
Court  on  a  fixed  day  in  each  month  for  the  trial  of  all  cases. 
But  it  is  true  that  there  is  a  fixed  day  for  each  case.    That 
day  may  fisiirly  be  said  to  be  the  term  fi>r  that  case.    If  it  is 
not  tried  on  that  day,  a  new  day  is  required  to  be  fixed.  Why 
should  not  that  be  the  second  term?    We  see  no  special  ob- 
jection to  this  view.    Unless  some  such  view  is  taken  we  see 
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DO  method  of  getting  a  jadgnient  against  a  garnishee  at  al], 
in  a  Justice's  Court.  In  this  defect  of  legislative  provis- 
ion the  Courts  must,  as  section  3185  of  the  Code  directs, 
furnish  remedies  according  to  the  right  of  the  parties.  We 
think,  therefore,  that  as  the  Code,  section  3228,  gives  to  the 
garnishee  a  continuance  till  the  second  term,  and  the  Act  of 
1869  does  not  repeal  this,  he  has  still  this  right.  The  mag- 
istrate must  continue  the  case  against  him  to  another  day. 
This,  in  analogy  to  the  time  fixed  by  law  for  the  service,  we 
think  ought  to  be  at  least  as  distant  as  the  number  of  days 
he  must  be  served  previously  to  the  first  term.  We  are 
aware  that  this  is  an  arbitrary  rule,  but  as  he  is  entitled  to  a 
term^  we  think  this  is  in  the  spirit  of  the  law. 

It  is  to  be  hoped  that  the  L^islature  will  provide  more 
in  detail  for  the  changes  which  the  new  Constitution  makes 
in  the  duties  and  powers  of  magistrates,  as  it  is  very  difficult 
for  the  Courts  to  harmonize  the  provisions  of  the  Code  with 
the  provisions  of  the  Constitution. 

2.  The  agreement  that  the  other  cases  should  abide  by  the 
decision  of  the  Court  in  this  case,  was,  in  effect,  an  agreement 
to  have  this  case  decided  upon  the  question  made  in  all,  to- 
wit :  the  right  of  the  magistrate  to  enter  up  the  judgment 
on  the  6th  of  January.  This  involves  a  waiver  of  any  points 
of  form  in  this  case,  or  any  defect  in  the  notice ;  since  it  can- 
not be  supposed  that  it  was  the  intent  of  the  parties  to  con- 
sent that  the  other  cases,  in  which  perhaps,  the  notice  was 
given,  should  turn  on  a  point  of  notice  in  this  case.  It  was 
an  agreement  which  involved  the  idea  that  this  case  be  de- 
cided upon  the  point  of  law  common  to  all  the  cases. 
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J.  D.  Cahebok,  plaintiff  ia  error  vs.  Wabbek  Aeix, 

defendant  in  error. 

Upon  the  trial  of  a  sail  at  common  law  opon  a  note  made  before  Jmie, 
1865,  the  defendant  moved  to  diflmiss  it  on  the  groond  that  the  plaintiff 
had  not  complied  with  the  Act  of  October  13,  1870,  which  wu  OTer- 
raled  hj  the  Conrt : 

Hddj  That  this  was  error,  and,  under  the  facts  in  this  case,  Akin  being 
a  tranferee  of  the  note,  was  not  called  upon  to  go  further  than  diow 
there  was  a  compliance  with  the  requirements  of  the  Act  of  1870,  by 
having  paid  the  legal  tax  due  thereon  while  he  held  the  note,  or  hut 
otherwise  shown  no  tax  was  due,  etc    Warver,  Judge,  dissenting. 

Relief  Act  of  1870.    Taxes.    Before  Judge  Hopkins, 
Falton  Superior  Court    October  Term,  1870. 

For  the  facts  see  the  opinion. 

L.  J.  Glenn  &  Son,  for  plaintiff  in  error. 

Hill  &  Candler,  for  defendant. 

LoGHRANE,  Chief  Justice. 

This  was  a  suit  brought  by  Warren  Akin  against  J.  D. 
Cameron,  npon  a  promissory  note  dated  February  27, 1856, 
which  had  been  transferred  by  the  payees.  Black  and  Cobb, 
to  him.  At  the  trial  the  defendant  moved  to  dismiss  the 
suit  upon  the  ground  that  the  plaintiff  had  not  filed  the  affi- 
davit under  the  second  section  of  the  Act  of  October  13, 
1870,  which  the  Court  overruled,  and  the  case  was  submitted 
to  the  jury.  The  defendant  offered  to  prove  that  he  had  lost 
by  the  results  of  the  war  some  ^15,000  worth  of  property, 
under  the  sections  of  the  Act  aforesaid,  which  was  objected 
to  by  the  plaintiff  on  the  ground  that  it  was  illegal  and  irrele- 
vant, and  that  the  Act  of  October,  1870,  was  void,  which  ob- 
jection the  Court  sustained,  and  the  jury  found  for  the  plain- 
tiff.   The  rulings  of  the  Court  are  assigned  as  error. 

We  think  the  Court  erred  in  overruling  the  motion  todis- 


ATLANTA,  JULY  TERM,  1871.  193 

Cameron  vs.  Akiu. 

miss  the  case  upon  the  first  ground  taken.  This  Court  has 
held  the  Act  of  October  13, 1870,  to  be  constitutional,  so  far  as 
relates  to  the  requirement  of  taxes  due^  to  be  paid^  in  cases 
when  the  debt  was  held  in  this  State  and  taxes  were  due 
thereon. 

The  reasons  for  that  decision  have  been  given  and  we  need 
not  repeat  them.  The  only  question  in  this  case  which  may 
be  noticed,  is  the  fact  that  the  plaintiff  who  brings  the  action 
is  the  transferee  of  the  note  sued,  and  it  is  argued  that  he 
cannot  comply  with  the  requirement  of  the  second  section  of 
the  Act.  We  see  no  difficulty  under  the  facts,  in  his  proper 
legal  compliance.  The  law,  in  its  spirit,  only  requires  from 
the  plaintiff  the  payment  of  the  legal  taxes  due  by  him  upon 
the  note,  and  he  can  file  his  affidavit,  as  to  his  having  paid 
the  legal  taxes  due  thereon  since,  he  has  held  it ;  such  being 
the  extent  of  the  requirement  of  the  law.  And  it  was  the  duty 
of  the  Court  to  have  received  the  affidavit  of  the  plaintiff  to 
that  effect. 

In  relation  to  the  second  ground  of  error,  we  do  not  now 
deem  it  necessary  to  pass  upon  it,  as  the  decision  of  this 
Court  will  he  rendered  in  a  case  heretofore  argued  upon  the 
constitutionality  of  the  recoupment  provisions  of  the  Act 
of  1870. 

We  reverse  the  judgment  in  this  case  upon  the  ground 
that  the  Court  erred  in  not  enforcing  the  provisions  of  the 
second  nection  of  the  Act  of  October  13th,  1870,  and  dis- 
missing plaintiff's  action  if  he  failed  to  comply  with  its  re- 
quirements. 

Warner^  Judge,  dissented^  but  furnished  no  opinion. 
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L.  J.  HiLBURN^y  plaintiff  in  error,  vs.  Georoe  S.  Black, 

defendant  in  error. 

When  the  Court  below  rendered  judgment  upon  a  note  made  before  June 
Ist,  1865,  after  overruling  the  motion  to  dismiss  the  suit  for  non-com- 
pliance with  the  Act  of  October,  1870,  in  relation  to  taxes  : 

HM,  That  the  Court  committed  error.    Warner,  J.,  dissenting. 

Relief  Act  of  1870.  Tax.  Before  Judge  Hopkins.  Ful- 
ton Superior  Court    October  Term,  1870. 

Black  sued  Hilbum  on  his  four  notes  made  prior  to  Jane, 
1865.  Hilburn  filed  no  plea.  But  when  Black  proposed 
to  take  a  judgment,  Hilburn  objected,  because  Black  had 
not  filed  any  affidavit  as  to  payment  of  taxes,  as  required  by 
the  second  section  of  the  Belief  Act  of  1870,  and  moved  to 
dismiss  the  cause.  The  Court  overruled  the  motion,  and 
gave  judgment  against  Hilburn  without  such  affidavit  hav- 
ing been  filed,  and  without  proof  that  the  taxes  on  the  notes 
had  been  paid.    This  is  assigned  as  error. 

H.  B.  Dabney;  A.  B.  Culberson,  for  plaintiff  in  error. 

E.  N.  Bboyles,  for  defendant. 

LocHBANE,  Chief  Justice. 

This  record  discloses  that  Black  brought  suit  against  Hil- 
burn upon  four  promissory  notes  dated  in  1866  and  1857; 
that  at  the  trial  the  defendant  resisted  the  right  of  the  plain- 
tiff to  a  judgment  until  he  had  complied  with  the  require- 
ments of  the  Act  of  October,  1870,  in  relation  to  making  and 
filing  his  affidavit  under  the  second  section,  that  the  taxes 
due  thereon  had  been  paid ;  that  the  Court  overruled  the 
objection  and  rendered  judgment. 

Under  the  previous  rulings  of  this  Court,  we  hold  the 
Court  erred  in  rendering  judgment  under  the  facts  in  this 
case. 

Judgment  reversed. 
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E.  W,  MuNDY,  plaintiff  in  error,  vs.  John  G.  Mabtin 

defendant  in  error. 

When  there  was  a  certtorart^rom  the  Coanty-Goart  which,  under  the  Act 
of  1866,  Code,  297,  is  to  be  heard  by  the  Judge  of  the  Superior  Gour- 
in  yacation  or  in  term,  as  should  to  him  seem  proper,  and  there  was 
tendered  to  the  Judge  in  yacation  a  traverse  of  the  answer  of  the  Gounty 
Court  Judge,  and  the  Judge  of  the  Superior  Court  thereupon,  by  writ- 
ten order,  directed  the  papers  and  the  traverse  to  be  transmitted  to  the 
next  term  of  the  Superior  Court  for  trial . 

Heldt  That  this  was  a  judgment  of  the  Judge  that  the  traverse  should  be 
tried  by  the  jury,  and  that,  while  that  judgment  stands  unreversed,  it  is 
error  to  dismiss  the  traverse  and  withdraw  the  case  from  the  jury  on 
the  ground  that  the  traverse  was  not  verified  by  the  affidavit  of  the  party 
making  it. 

Oartiorari.  Practice.  Presumptions.  Before  Judge  Hop- 
kins.    Fulton  Superior  Court.    October  Term,  1870. 

Martin  had  judgment  against  Mundy  in  the  County-Court. 
Mundy  sued  a  certiorari  before  the  Judge  of  the  Superior 
Court  in  vacation.  He  sanctioned  the  certiorari^  and  ordered 
the  County-Court  Judge  to  answer.  He  answered,|and  Mundy 
traversed  his  answer.  Judge  Collier  then  ordered  the  papers 
to  be  filed  in  the  office  of  the  Clerk  of  the  Superior  Court 
"for  trial  at  the  next  Superior  Court  of  said  county.*' 

At  the  next  term,  Judge  Hopkins  presiding,  the  cause  was 
called  after  the  juries  had  been  discharged  for  the  term,  and 
in  the  absence  of  Mundy's  counsel.  Martin's  counsel  moved 
to  dismiss  the  traverse.  This  was  granted.  He  then  moved 
to  dismiss  the  certiorari.  It  did  not  appear  by  the  record 
that  the  traverse  of  the  answer  had  been  verified.  The  Court 
dismissed  it.     All  this  is  assigned  as  error. 

R  Abnold  ;  H.  Van  Epps,  for  plaintiff  in  error.  Said 
order  was  final  till  set  aside:  9th  Ga.  B.,  117,  247  ;  20th, 
581 ;  8th,  143 ;  1  Peter's  S.  C.  R.,  340 ;  10th,  476 ;  Code, 
sees.  8519, 3773.    It  must  be  regularly  attacked :  2  Humph. 
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B.,  302.  There  mast  be  motion  and  notice :  R.  Code,  sees. 
3533,  3534 ;  40th  Ga.  B.,  359.  The  law  presumes  the  nec- 
essary verification  was  filed  when  Collier  acted  :  10  Peter's 
8.  C.  R.,  472.  Afler  continuance  no  dismissal  without  no- 
tice :  3d  Kelly,  26 ;  Code,  sec.  3475.  There  was  merit  in 
the  cause. 

Hill  &  Candler,  for  defendant.  No  provision  for  trav- 
erse of  Connty-Judge's  answer :  Code,  sec.  2180.  A  Justice^ 8 
answer  is  traversable  only  by  statute  and  under  oath  :  Code, 
sec.  3994.  There  should  be  damages  for  delay :  Code,  sec. 
4221 ;  40th  Ga.  R,  94,  157,  212. 

McCay,  Judge. 

Were  this  an  ordinary  certiorari,  required  by  the  Code  to 
be  made  returnable  to  a  particular  term  of  the  Superior  Court, 
we  should  not  hesitate  to  affirm  the  judgment  of  Judge  Hop- 
kins. In  such  cases,  by  section  3992  of  the  Code,  the  trav- 
erse of  the  return,  properly  verified,  carries  the  case,  ip90 
fade,  to  a  jury.  On  the  traverse,  no  order  of  the  Judge  is 
necessary,  and  when  the  case  is  before  the  jury,  it  is  in  the 
power  of  the  party  resisting  the  traverse  to  insist  upon  it, 
that  the  issue  shall  be  properly  made  up. 

But  the  Act  organizing  the  County-Court  makes  special 
provisions  for  writs  of  certforari  ••  Code  section  297.  The 
petition  is  to  the  County-Judge,  who,  on  its  presentation,  cer- 
tifies up  the  proceedings  to  the  Judge  of  the  Superior  Court 
in  vacation ;  the  Judge  of  the  Superior  Court  hears  it  and 
decides  it  in  vacation,  unless  he  sees  proper  to  carry  it  over 
to  term  time. 

It  appears  from  the  record  here  that  on  the  filing  of  the 
traverse,  the  Judge  decided  not  to  hear  this  case  in  vacafion, 
bat,  by  a  formal  order,  directed  the  case  and  the  traverse  to 
be  sent  to  the  next  term  of  the  Superior  Court  for  trial.  In 
what  does  that  differ  frem  any  other  interlocutory  judgment? 
It  was  a  necessary  and  proper  order  to  be  made  on  the  filing 
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of  the  traverse,  and  was  doubtless  the  judgment  of  the  Court 
on  the  status  of  the  case.  The  filing  of  the  traverse  made 
the  intervention  of  a  jury  necessary,  and  the  Judge  ordered 
accordingly. 

It  is  a  settled  rule  that  any  order  or  judgment  of  the 
Court  stands  until  vacated.  The  parties  had  a  right  to  con- 
sider the  jury  trial  as  settled,  so  long  as  that  judgment  was 
unreversed,  and  of  a  motion  to  reverse  it  they  were  entitled 
to  notice. 

The  presumption  is,  at  least,  prima  faeiej  that  the  verifi- 
cation was  attached  when  the  order  was  passed,  or  Judge 
Collier  would  not  have  passed  it.  At  any  rate,  this  will  be 
presumed  until,  by  formal  motion  to  vacate  the  order,  it  is 
directly  denied. 

Judgment  reversed. 


Henry  Kerwich,  plaintiff  in  error,  vs.  James  H.  Steel- 
man,  defendant  in  error. 

Where  upon  the  trial  of  ao  action  of  trespass  vi  et  armiSf  the  plea  of  the 
general  issae  was  filed,  and,  after  the  case  had  been  submitted  to  the 
jury,  the  Jndge  charged  them  that  matters  of  justification  could  not  be 
considered  under  the  plea  of  not  guilty  filed,  and  the  jury  found  for 
the  plaintiff,  and  the  bill  of  exceptions  assigns  error,  upon  the  Judge's 
charge  in  the  premises,  but  fails  to  set  out  the  whole  charge,  or  allege 
that  the  charge  given  was  wrong : 

Held,  That  this  Court  willrpresume  the  Court  below  charged  the  jury 
upon  the  law  applied  to  the  facts  of  the  case,  and  not  being  excepted 
to  that  such  charge  was  correct. 

Held  ctgain,  That  it  was  error  in  the  Court  to  have  charged  the  jury  that 
they  could  not  consider  the  fact  of  justification  under  the  plea  of  the 
general  issue.  By  the  Code,  section  8406,  and  the  rulings  of  this  Court 
in  9*Geoigia  Reports,  297,  and  12  Georgia  Reports,  468,  such  facts  of 
justification  must  have  been  specially  pleaded. 

Presumptions.  Trespass  vi  et  armis.  Justification.  Be- 
fore Judge  Hopkins.  Fulton  Superior  Court.  October 
Term,  1870. 
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The  facts  are  in  the  opinioD. 

John  MiLLEDaE,  Jr.  ;  M.  J.  Clark,  for  plaintiff  in 
error.  Under  general  issue  matters  of  justification  being 
part  of  r€8  gedoRy  are  admissible  in  mitigation  of  damages: 
2d  Gr.  £v.y  93.  If  admissible  only  under  special  plea,  the 
&ilare  to  object  when  they  were  offered  without  special  plea 
waives  the  difficulty.  Objections  to  evidence  not  insisted  on 
waived :  27th  Ga.  R.,  125,  131 ;  22d,  24,  26,  340 ;  20th, 
125, 140.  The  jury  may  consider  all  the  evidence  before 
them :  25th  Ua.  B.,  137,  159. 

Farrow  &  Thomas,  for  defendant.  Matter  amounting 
to  justification  of  battery  not  admissible  under  general  issaei 
1st  Hilliard  on  Torts,  192.  Justification  must  be  specially 
pleaded:  2d  Gr.  Ev.,  sees.  92,  98,  274;  12  Ga.  R.,  463; 
E.  Code,  sec.  3406  ;  9th  Ga.  R.,  297. 

LocHRANE,  Chief  Justice. 

1.  This  case  comes  before  the  Court  on  motion  for  a  new 
trial  upon  the  ground  of  error  in  the  charge  of  the  Judge. 

The  case  originated  in  personal  injuries  done  by  Kerwich 
to  one  James  H.  Steelman,  for  which  an  action  of  vi  d 
armid  was  instituted.  The  defendant  pleaded  the  general 
issue,  and  the  case  was  submitted  to  the  jury.  The  evidence 
of  the  transaction  was  admitted,  and  the  whole  case,  npon 
the  proof,  was  presented  to  the  jury.  The  error  complained 
of  is  upon  the  charge  of  the  Judge  on  the  question  of  justifi- 
cation. The  Judge  said :  ''  The  Court  instructs  yon  the 
matter  of  justification  cannot  be  considered  in  this  case  by 
you ;  the  plea  is  that  of  not  guilty,  and  the  question  is  whether 
defendant  inflicted  the  injuries.  Yon  will  look,"  etc.  The 
jury  found  for  the  plaintiff  $132  00  damages.  The  bill  of 
exceptions  does  not  allege  that  the  charge  excepted  to  was  the 
entire  charge  given  to  the  jury,  but  is  that  which  was  given 
upon  the  subject  of  justification.    We  therefore  hold  that  the 
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case,  apon  the  evidence,  was  properly  given  to  the  jury,  with 
legal  instructions  bj  the  Court,  and  the  doctrine  of  provoca- 
tion and  its  effect  on  the  mitigation  of  damages  fairly  pre- 
sented. This  is  the  legal  effect  arising  out  of  the  bill  of 
exceptions  in  this  case. 

Now,  upon  the  question  assigned  as  error,  did  the  Court 
commit  error  in  charging  the  jury  that  they  could  not 
find  justification  of  the  act?  Under  the  plea  of  the  general 
issue,  under  section  3406  of  the  Code,  we  think  the  Court 
was  right  in  the  charge  given.  ''No  other  evidence  is  ad- 
missible under  the  plea  of  general  issue,  except  such  as  dis- 
proves the  plaintiff's  cause  of  action."  The  rule  of  the 
Court  in  this  case  in  admitting  the  evidence  presented  by  the 
record  was  liberal,  and  we  suppose  was  induced  by  the  fact 
that  there  was  no  objection  to  it.  Matters  of  justification 
ought  to  have  been  specially  pleaded  if  relied  on.  9  Georgia 
Reports^  297,  and  12  Georgia  Beporta,  463.  Such  facts  can- 
not be  given  in  evidence  under  the  plea  of  general  issue. 
Again,  under  the  facts  in  this  case,  in  our  opinion,  the  evi- 
dence was  insufficient  to  have  sustained  the  plea  of  justifica- 
tion. The  party  was  upon  the  premises  of  the  defendant 
rightfully  ;  he  was  in  his  employment,  and  when  assailed  by 
him  could  not  be  held  to  be  a  trespasser.  Besides  the  blow 
inflicted  was  a  severe  one ;  the  testimony  shows  it  to  have 
been  a  heavy  blow  by  the  consequences  it  produced,  and  we 
do  not  think  that  the  general  doctrine  of  a  man's  right  to 
the  peaceful  and  exclusive  use  of  his  own  house,  and  his  legal 
privileges  to  remove  all  intruders  therefrom  and  to  use  the 
proper  and  necessary  force  when  necessary,  applies  to  the 
case  at  bar.  The  plaintiff  was  the  servant  of  the  defendant, 
and,  upon  his  premises,  was  accused  by  him  with  stealing. 
This  accusation  ended  in  the  denial  by  the  party,  and  asser- 
tion of  his  ability  to  prove  his  character  by  some  of  the  best 
white  people  in  Atlanta*  He  failed  to  stop  talking  when  or- 
dered, and  was  struck  over  the  head  with  a  stick,  which 
caused  blood  to  fiow  from  his  ear  and  nose  tor  some  days  af- 
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terwards.  The  blow  was,  we  presume,  for  the  humaoity  of 
the  party,  inflicted  during  a  fit  of  passion.  But  we  cannot 
conclude  that  it  was  justified  by  the  facts  presented  by  this 
record.  And,  inasmuch  as  there  was  no  error  in  the  chai]ge 
of  the  Court  upon  the  fact  of  justification,  it  not  having  been 
pleaded,  we  affirm  the  judgment  of  the  Court  below. 


Ltdia  a.  Smith,  plaintiff  in  error,  vs.  T.  C.  W 

et.  al,j  defendants  in  error. 

Where,  npon  notice  for  a  new  trial,  the  Coart  granted  the  motioa  on  the 
ground  that  the  father  of  one  of  the  parties,  and  goarantor  who  had 
been  rejected  as  a  witness  npon  the  trial,  had,  in  thefConrt  room,  near 
to  the  jarj  box  and  within  hearing  of  the  jarj,  talked  to  another  per- 
son, who  had  been  a  witness  on  the  other  side,  abont  the  case,  and 
sajing,  among  other  things,  that  if  he  had  been  permitted  to  tastifyt 
he  would  have  explained  the  whole  matter,  etCj  and  such  fact  was 
unknown  to  counsel  or  parties  until  afler  the  verdict : 

Heidf  That,  in  view  of  the  necessity  of  preserving  the  purity  of  jury 
trials,  where  the  Court  below  who  presides  at  the  trial,  and  whose  op- 
portunity of  knowing  the  effect  of  subtle  influences  brought  to  bear 
npon  the  jury  is  better  than  ours,  has  granted  a  new  trial  under  section 
8667  of  the  Code,  we  will  not  Interfere  with  his  discretion,  except  in 
cases  of  its  abuse. 

Ejectment  Interference  with  jury  New  trial.  Before 
Judge  Hopkins.   DeEalb  Superior  Court  December,  1870. 

This  was  ejectment  by  Lydia  A.  Smith  against  Willingham 
€t  al.f  for  the  "red-store  lot"  at  Stone  Mountain,  Greorgia. 

It  was  admitted  that  on  the  22d  of  May,  1851,  the  title 
to  said  lot  was  in  Greorge  K.  Smith.  Plaintiff  read  a  deed 
made  that  day  whereby  Smith  conveyed  this  lot  and  others 
and  certain  personalty  to  Greorge  EL  Hamilton. 

Plaintiff  next  put  in  evidence  a  deed,  whereby  Hamilton^ 
on  the  2d  of  April,  1866,  conveyed  this  store  lot  and  the 
Cloud  Hill  place  to  Lydia  A.  Smith.    Pending  the  trial,  it 
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was  shown  that  Mrs.  Smith  was  Hamilton's  daughter,  and 
Hamilton  was  offered  as  a  witness  by  her  to  prove  the  bona 
fdea  of  his  purchase  and  payment  of  Smith's  debts,  etc.;  but 
he  was  rejected  because  Smith  was  dead.  The  jury  found 
for  the  plaintiff  the  premises  in  dispute,  with  $699  37  for 
mesTie  profits.  Defendants  moved  for  a  new  trial,  upon  the 
following  grounds,  among  others :  Because  Hamilton,  in  the 
presence  and  hearing  of  the  jury,  in  a  loud,  feeling  and  ex- 
cited manner,  talked  about  the  case  then  being  tried,  and  the 
facts  thereof. 

The  evidence  as  to  this  last  ground  was  as  follows :  Affi- 
davits by  defendants  and  their  attorneys,  that  they  were 
ignorant  of  said  fact  till  after  the  verdict   was  rendered. 
Harris,  a  juror,  made  affidavit  that  "  during  the  trial  and 
at  the  dinner  hour  of  the  Court,  aftier  all  the  evidence  in  the 
case  had  been  introduced,  and  the  opening  argument  of  one 
of  plaintiff's  attorneys,  he  heard  George  K.  Hamilton,  who 
had  been  offered  as  a  witness  by  the  plaintiff  and  rejected  by 
the  Court,  say  that  he  had  paid  the  last  dollar  that  Greorge  K. 
Smith  owed,  and  that  if  he,  Hamilton,  had  been  allowed  to 
testify  as  a  witness  in  the  case  he  could  have  explained  the 
whole  matter.^'    These  remarks  were  directed  more  particu- 
larly to  B.  F.  Veal,  he\  and  Hamilton  being  seated  at  the 
stove  near  the  seats  of  the  jury  in  which  deponent  was  sit- 
ting.   Veal,  fixing  the  time  and  place  as  did  Harris,  made 
affidavit  that  in  the  presence  and  hearing  of  several  of  the 
jury,  Hamilton  said  to  him  (Veal)  that  ^*  he  had  paid  all  the 
debts  of  George  K.  Smith  that  he  was  to  pay  when  he  took 
a  deed  to  his  property,  and  much  more  besides,  and  more 
than  he  had  made  a  showing  of  having  paid,  and  that  if  he 
had  been  permitted  to  testify  as  a  witness  in  the  case  he  could 
have  explained  the  whole  matter  to  the  satisfaction  of  the 
jury ;"  that  he  talked  much  of  the  case  and  its  facts,  and,  in 
a  feeling  and  excited  manner,  talking  loudly.    Several  mem-* 
hers  of  the  jury  were  in  the  box  at  the  time,  and  Veal  and 
Bamilton  were  sitting  at  the  stove  near  the  jury  box. 

Vol.  xlit— 14, 
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The  sheriff  made  affidavit  that  he  was  across  the  Couit- 
house  at  the  time  and  heard  Hamilton  talking,  bat  did  oot 
hear  what  he  said. 

In  reply,  Harris  made  another  affidavit  that  it  was  when 
the  jury  were  coming  into  Court  he  heard  said  talking;  thst 
the  remark  had  no  effect  on  his  mind  as  a  juryman ;  the  con- 
versation was  directed  to  Veal,  and  deponent  ^'does  not  know 
that  Hamilton  knew  of  his  being  present" 

The  Court  granted  a  new  trial  because  of  "  the  impraper 
conduct  of  George  K.  Hamilton/'  saying,  in  his  order,  "the 
other  grounds  stated  are  not  deemed  sufficient  for  graniiog  a 
new  trial."    This  grant  of  a  new  trial  is  assigned  as  error. 

T.  P.  Wbbtmobbland  ;  A.  W.  Hammond  &  Son,  for 
plaintiff  in  error. 

Hill  &  Candler  ;  P.  B.  Steward,  for  defendant. 

LocHRANE,  Chief  Justice. 

In  the  view  we  entertain  of  the  main  question  in  this  re- 
cord, we  do  not  deem  it  necessary  to  travel  through  the  mass 
of  facts  involved.     This  was  an  action  of  ejectment  bronght 
by  Mrs.  Smith  for  the  recovery  of  property  at  Stone  Moan- 
tain.     The  jury  found  for  the  plaintiff,  with  mesne  profits, 
and  the  question  of  error  arises  upon  the  judgment  of  tlie 
Court  granting  a  new  trial  upon  the  third  and  fourth  grounds 
that  relate  to  the  improper  conduct  of  Geoi^e  K«  Hamilton. 
It  appears  by  affidavits  appended  to  the  motion  for  a  new 
trial,  that  Greorge  K.  Hamilton,  under  whose  deed  Mrs.  Smith 
claimed,  and  who  was  her  father,  and  who  had  been  rejected 
by  the  Court  as  a  witness  upon  the  trial,  while  the  case  was 
being  tried  in  the  presence  of  the  jury,  sitting  at  the  stoTe 
in  the  Court-room,  near  to  the  jury  box,  in  conversation  with 
one  Veal,  a  witness  in  the  case,  talked  in  a  feeling  and  ex- 
cited manner  about  the  case,  and  said  in  substance  ''that  if 
he  had  been  permitted  to  testify  as  a  witness  in  the  case  be 
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could  have  explained  the  whole  matter  to  the  satisfaction  of 
the  jury;"  and  one  of  the  jurors  testifies  that  he  heard  the 
remarks.  Out  of  this  interference  and  irregularity,  in  pre- 
sence of  the  jury,  upon  the  part  of  Dr.  Hamilton,  the  Court 
below  set  aside  the  verdict  and  granted  a  new  trial. 

The  Code,  section  3667,  provides,  "  in  all  applications  for 
a  new  trial  on  other  grounds  not  provided  for  in  this  Code, 
the  presiding  Judge  must  exercise  a  sound  legal  discretion 
in  granting  or  refusing  the  same,  according  to  the  provisions 
of  the  common  law  and  practice  of  the  Courts.''  At  com- 
mon law  mere  talking  at  jurors  or  in  the  presence  of  ju- 
rors, as  in  this  case,  would  have  been  insufficient  to  set  aside 
the  verdict  if  it  appeared  from  all  the  evidence  in  the  case 
that  the  verdict  of  the  jury  was  right.  And  such  has  been 
the  general  ruUngs  of  this  Court.  In  the  case  of  GlenUy  Dv^ 
field  &  Ganvpany  vs.  Salter,  I  reviewed  the  various  decis- 
ions npoo  this  subject,  and  I  will  not  here  repeat  the  argu- 
ment. Our  judgment  is  clear  that  the  granting  a  new  trial 
on  this  ground  was  not  an  abuse  of  the  discretion  vested  in 
the  Court  below,  and  except  in  cases  of  abuse  of  discretion 
vested  in  the  Court  charged  with  original  jurisdiction  over 
these  matters^  this  Court  will  not  interfere  to  reverse  the 
judgment. 

We  have  a  full  appreciation  of  the  better  opportunity  the 
Court  trying  the  case  has  to  understand  the  effect  and  in- 
fluence of  parties  than  a  Court  of  errors,  having  only  the 
case  upon  paper ;  as  much  is  lost  in  the  proper  presentation 
of  all  the  matters  transpiring  in  the  Court  during  the  pro- 
gress of  the  trial.  The  jury  are,  under  our  jurisprudence, 
a  most  Jmportant  element  in  the  administration  of  justice- 
In  view  of  the  effect  given  to  their  verdicts  by  this  Court,  it  is 
more  essentially  important  that  their  deliberations  should  be 
freed  from  all  subtle  influences  that  might  prejudice  their 
judgments.  And  we  cannot  disturb  the  judgment  of  the 
Court  in  granting  a  new  trial  upon  grounds  affecting  the  pu- 
rity of  jury  trials,  with  the  view  we  entertain  of  the  neces- 
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sity  of  maiDtaiaing  that  purity  in  all  ita  legal  guards  of  law 
and  the  usage  of  the  Court.     We  would  be  uowilling,  in 
doubtful  cases,  to  control  the  discretion  of  the  Court  below 
in  the  premises.     When  justice  has  been  done  and  the  ver- 
diet  of  the  jury  is  amply  sustained  by  the  evidence,  and  the 
irregularity  of  the  jury  has  either  been  known  to  the  parties 
before  the  rendition  of  the  verdict  or  has  been  explained  by 
evidence  to  show  the  want  of  intent,  this  Court  has  sustaiDed 
the  verdict.    But  in  cases  of  subtle  influence,  as  by  inten- 
tional design  to  put  illegal  evidence  before  them,  or  state- 
ments calculated  to  affect  their  finding,  this  Court  has  not  by 
any  judgment  pronounced,  affirmed  the  regularity  of  saeh 
acts,  but  even  in  cases  where  the  law  did  not  authorize  our 
interference,  for  irregularity  or  misbehavior  of  the  jurors,  or 
others  towards  them,  we  have  asserted  the  necessity  of  pro- 
tecting trials  by  jury  from  all  sinister  interference,  and  rep- 
robated the  acts  with  the  admonition  of  its  evil  tendency  and 
effect.    In  this  case  we  have  nothing  to  say  about  the  xAhet 
grounds  made  in  the  motion.  The  Court  has  not  passed  upon 
them,  and  we  do  not  feel  called  on  to  do  so.     The  ground 
upon  which  the  Court  granted  the  new  trial,  we  think,  was 
sufficient  in  law  to  have  invoked  the  judgment,  and  we  af* 
firm  the  judgment  upon  that  ground. 
Judgment  affirmed. 


H.  Karwisch,  plaintiff  in  error,  vs.  The  Mayor  and 
Council  of  Atlanta,  defendant  in  error. 

Where  by  the  petition  for  certiorari,  it  appeared  that  the  petitioner  was 
convicted  before  the  Mayor  and  Council  of  the  city  of  Atlanta,  for  % 
TioUition  of  the  city  ordinance  against  dealers  keeping  open  doors  on 
Sunday,  and  the  proof  showed  that  six  or  seven  persons  had  gone  Into 
the  store-house  of  petitioner  upon  Sunday,  through  the  back  door,  and 
that  he  was  a  dealer  in  liquors  and  cigars,  etc.,  and  the  Court  refa£ed 
to  sanction  the  writ : 
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EUdf  That  this  waa  not  error  in  the  Cioart.  The  Chriatian  Sabbath  is  a 
civil  iofltitutlon  older  than  oar  government,  and  respected  as  a  day  of 
rest  by  oar  CoDstitntion ;  and  the  regulation  of  its  observance  as  a 
civil  iastitution,  is  within  the  power  of  the  Legislature,  as  much  as  any 
regulations  and  laws  having  for  their  object  the  preservation  of  good 
morals,  and  the  peace  and  good  order  of  society :  83  Barboar,  548 } 
1  Speers,  205.  And  it  is  wiUiin  the  right  of  the  city  of  Atlanta  to  pun- 
ish keeping  open  doors  by  dealers  generally,  in  the  limits  of  the  city 
upon  Sunday,  for  the  purpose  of  preventing  the  violation  of  the  State 
hwB,  as  well  as  preserving  the  public  respect  for  the  Lord's  day. 

Municipal  Corporations.  Criminal  Law.  Sabbath  day. 
Before  Judge  Hopkins.  Fulton  Superior  Court.  October 
Term,  1870. 

For  the  facts,  see  the  opinion. 

Hekrt  Jackbok  &  Brother,  for  plaintiff  in  error. 
Keeping  open  tippling  houses  on  Sabbath  is  offense  against 
State,  and  city  cannot  punish  for  it.  B.  Code,  sees.  4493, 
4461.  Mere  change  of  name  affects  nothing;  21  Ga.  B., 
80;  35th,  147;  14th,  8. 

W.  T.  Newman,  city  attorney,  by  Z.  D.  Harrison, 
for  defendants.  Mayor  and  Council  had  authority  to  pass 
ordinance  requiring  doors  closed  on  Sunday :  City  Code,  sees. 
13,  35,  36,  49,  78 ;  Acts  of  1859-63.  Even  if  a  crime,  spe- 
cial circumstances  may  give  city  jurisdiction :  21  6a.  B.,  86. 
City  may  have  limited  right  to  punish  crimes:  28  N.  Y.  B., 
605;  30  111.  E.,  459;  31st,  88  and  499;  31  Barb.,  N.  Y. 
R.,  282. 

Lochrane,  Chief  Justice. 

This  case  comes  before  this  Court  on  the  refusal  of  the 
Coart  below  to  grant  a  certiorari.  The  petition  shows  that 
the  plaintiff  in  error  was  tried  by  the  Mayor  and  Council  of 
the  ciijr  of  Atlanta,  for  the  offense  of  keeping  open  doors, 
as  a  dealer  in  liquor,  cigars,  etc.,  on  Sunday.  The  evidence 
introduoed  was  of  certain  parties  who  testified,  that,  on  Sun* 
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day,  the  23d  day  of  April,  1871,  they  went  into  petiticMier's 
hoase,  through  the  back  door,  and  went  into  a  room  in  the 
rear  of  the  house,  when,  at  the  invitation  of  the  owner,  the 
plaintiff  in  error,  they  drank  some  water,  some  lager  beer 
and  other  mixed  drinks.  The  party  consisted  of  six  or  seven. 
They  swore  nothing  was  paid  and  nothing  demanded.  The 
business  was  proven,  and  the  fact  that  a  high  fence  surrounded 
the  back  part  of  the  store,  and  that  the  party  resided  at  the 
place.  The  Court  convicted  him  and  the  Judge  refused  the 
certiorari* 

The  question  in  this  case,  ingeniously  presented  by  oar 
brother  Jackson,  is,  that  the  municipal  authorities  have  no 
power  to  prevent  a  citizen  from  keeping  open  his  door  on 
the  Sabbath  day,  if  he  keeps  a  tippling  shop.  The  State 
law  forbids  keeping  open  tippling  houses  on  that  day,  and 
the  city  has  no  jurisdiction  over  the  offense.  This  is  dearly 
true.  The  ordinance  of  the  city,  under  which  this  coovic- 
tion  was  had,  recognizes  the  fact,  and  so  ordains,  "  that  the 
Mayor  and  Council  may  not  punish  for  violating  the  State 
laws  on  the  Sabbath  day."  This  ordinance,  it  is  argued, 
does  that  expressly  prohibited  in  this  case,  by  a  change  of 
name.  In  other  words,  the  charge  is,  keeping  open  a  house 
where  liquors  and  cigars  are  sold,  on  the  Sabbath  day,  and 
that  this  is,  in  effect,  punishing  for  a  violation  of  the  State 
laws  as  to  the  Sabbath  day.  The  purpose  of  the  ordinance 
is  to  prevent  any  dealer  in  any  commodity  or  thing,  from 
keeping  open  doors  on  Sunday.  And  the  case  is,  in  law,  as  if 
this  party  kept  a  store  of  toys  or  candies,  or  boots  and  shoes. 
And  the  offense  consists  in  keeping  the  doors  open  on  the  Sab* 
bath  day.  Taking  this  case,  as  we  must,  under  the  ordinance, 
the  party's  drinking  has  nothing  to  do  with  it,  and  his  keep* 
ing  liquors  has  nothing  to  do  with  it.  The  question  solely 
is,  first,  whether  the  City  Council  have  the  power  to  pass  an 
ordinance  prohibiting  a  man,  in  any  business,  as  a  dealer, 
from  keeping  his  store  open  on  Sunday?  and  if  so,  does  the 
proof  in  this  case  show  it  has  been  done? 
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The  power  is  collected  from  the  geueral  powers  delegated 
to  maintain  the  good  order  and  government  of  the  city.    The 
power  is  a  very  high  prerog^ative,  and  is  supported  by  the 
principle  involved  in  the  preservation  of  the  morals  and  duties 
of  the  citizens  upon  the  Lord's  day.    The  State  law  prohibits 
the  dealer  from  pursuing  his  ordinary  calling  upon  the  Sab- 
bath day — Code,  section  4493 — and  therefore  as  section  4461 
of  the  Code  provides,  '^  any  person  who  shall  be  guilty  of 
keeping  open  tippling  houses  on  the  Sabbath  day  or  Sabbath 
oigbt  shall,  on  conviction,  be  punished,  etc.;"  and  as  the  city 
may  not  pass  an  ordinance  upon  the  violation  of  the  Sabbath 
day,  punished  by  State  laws — ^and  both  the  acts  are  covered ; 
we  are  driven  to  the  proposition  whether  the  opening  or 
keeping  open  the  door  of  a  store  is  an  offense  or  an  act  capa- 
ble of  being  legislated  into  crime.     It  is  said  that  inasmuch 
as  he  lived  in  the  store  he  had  the  right  to  keep  the  door 
open,  and  as  the  charge  under  the  jurisdiction  of  the  city 
is  confined  to  keeping  open,  that  the  facts  show  he  is  inno- 
cent of  any  crime.     The  intention  with  which  the  door  was 
kept  open  has  been  passed  upon  by  the  Mayor  and  Council, 
and  we  do  not  propose  to  review  the  decision  upon  that 
ground.     Nor  do  we  purpose  to  enter  upon  the  evidence  to 
asoertaia  if  he  has  been  guilty  of  a  higher  offense  than  that 
charged,  to-wit:  keeping  open  a  tippling  house  on  the  Sab- 
bath day.     We  understand  this  question  to  arise  upon  the 
right  of  the  city  to  punish  the  keeping  open  doors  by  dealers 
generally,  in  the  limits  of  the  city,  upon  Sunday,  for  the 
purpose  of  preserving  the  public  respect  for  the  Lord's  day, 
as  far  as  power  can  compel  its  outward  observance.     And  in 
thb  view  of  the  corporate  powers,  we  think  it  is  competent 
for  the  city,  by  its  ordinances,  to  compel  all  dealers  to  keep 
the  doors  of  their  houses  of  business  shut  on  the  Sabbath. 
This  in  itself  constitutes  an  offense.     It  may  not  be  a  tippling 
shop  or  it  may.    The  party  may  not  be  engaged  in  his  ordi- 
nary calling,  or  he  may.    The  ordinance  leaves  his  guilt  on 
these  matters  to  the  State  laws,  but  punishes  the  keeping  of 
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such  «tor68  open  as  an  act  independent  of  the  violatioa  of 
the  State  laws  or  Sunday  statutes.  The  ordinance  is  to  pro- 
tect the  people  against  the  violation  of  the  State  laws.  In 
Canton  vs.  Nist,  9th  Ohio,  (N.  S.,)  439,  a  municipal  ordi- 
nance ordering  all  shops  to  be  closed  on  Sunday,  except  drag- 
gistS;  so  far  as  employed  in  putting  up  prescriptions,  ami  not 
excepting  all  kept  open  for  charity  and  those  kept  by  con- 
scientious Jews,  was  held  to  be  invalid/' 

We  do  not  think  that  the  ordinance  against  dealers  keep- 
ing open  doors  on  Sunday  can  be  regarded  as  affecting  con- 
science or  enforcing  any  religious  observance.  The  law  fixes 
the  day  recognized  as  the  Sabbath  day  all  over  Christendom, 
and  that  day,  by  Divine  injunction,  is  to  be  kept  holy — ^*  on 
it  thou  shalt  do  no  work."  The  Christian  Sabbath  is  a  civil 
institution,  older  than  our  government,  and  respected  as  a 
day  of  rest  by  our  Constitution,  and  the  r^ulation  of  its 
observance  as  a  civil  institution  has  always  been  considered 
to  be,  and  is,  within  the  power  of  the  Legislature  as  much  as 
any  r^ulations  and  laws,  having  for  their  object  the  preser- 
vation of  good  morals  and  the  peace  and  good  order  of  so- 
ciety.   33  Barb.,  548. 

And  in  the  furtherance  of  the  rest  and  freedom  firom  un- 
allowed worldly  employment  ordained  by  the  Sabbath,  it  was 
held  that  the  2d  section  of  the  South  Carolina  Act  of  1837, 
prohibiting  the  keeping  open  any  store,  etc.,  on  the  Sabbath 
day,  was  a  Constitutional  act,  and  indictment  sustained  upon 
it:  1  Speers,  305.  We  hold  that  the  city,  by  its  grant  of 
powers  from  the  Legislature,  had  the  right  to  pass  the  ordi- 
nance in  question,  and  therefore  affirm  the  judgment  of  the 
Court  below. 

Judgment  affirmed. 
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AsBURY  H.  PowEBS,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error* 

1.  The  offense  of  incestaoas  fornication  is  not  a  joint  offense  nnder  sec* 
tion  4i59  of  oar  Revised  Codoi  and  one  person  may  be  indicted  and 
fonnd  guilty  thereof. 

2.  Where,  on  a  trial  for  incestuons  fornication  of  A  with  his  sister,  the 
sister  was  introduced  as  a  witness,  and  on  cross-examination  she  de- 
nied that  one  Powers  (her  brother-in-law,)  had  sued  the  defendant  in 
her  name,  and  the  Gonrt  permitted  proof  to  be  made  that  a  sait  was 
pending  in  her  name  by  Powers  as  her  next  friend,  but  refused  to  per- 
mit the  declaration  and  accompanying  papers  to  be  read  to  the  jury : 

Hdd,  That  this  was  not  error,  as  the  contents  of  the  paper  were  not  ma« 
terial  to  the  issue,  which  was  simply  whether  or  not  a  suit  had  been 
broaght  by  Powers  in  her  name. 

8.  When  a  written  request  was  made  by  the  defendant's  counsel  to  the 
Judge  to  charge  the  jury,  which  request  covered  the  whole  case,  and 
the  Judge  in  his  charge  failed  to  follow  the  language  of  the  request, 
but  charged  the  law  properly  upon  the  points  made,  and  upon  the 
whole  case,  and  the  defendant  was  found  guilty : 

ffMf  The  section  8664  of  the  Oode,  providing  that  a  new  trial  ma^  be 
granied  on  the  refusal  of  the  Judge  to  charge  a  pertinent  charge  in  the 
language  requested  in  writing,  is  not  mandatory,  but  permissive  only ; 
and  when  the  Judge  has,  in  fact,  charged  the  language  correctly  on  the 
points  covered  and  upon  the  whole  case,  and  has  refused  a  new  trial, 
this  Court  will  not,  for  this  reason  only,  grant  a  new  trial. 

4.  No  precise  rule  can  be  laid  down  here,  for  the  evidence  of  an  accom- 
plice in  a  felony  must  be  corroborated  by  another  witness,  or  by  cir- 
cumstances ',  but  a  defendant  cannot  complain  of  the  charge  of  the  Judge 
on  Uiis  point  who  tells  the  jury  that  the  evidence  of  the  other  witness, 
or  the  corroborating  circumstances  must  be  sufficient  to  satisfy  them 
beyond  a  reasonable  doubt  of  the  guilt  of  the  prisoner. 

5.  In  this  case,  while  we  are  not  entirely  satisfied  with  the  verdict,  yet, 
as  the  case  turns  mainly  upon  the  credibility  of  the  witnesses — a  mat- 
ter specially  within  the  province  of  the  jury — and  as  the  Court  below 
has  refused  a  new  trial,  we  do  not  think  it  our  duty  to  interfere  with 
bis  judgment^ 

Criminal  Law.    Before  Judge  Hopkiks.    DeKalb  Supe- 
rior Court.    April  Term,  1871. 

Powers,  alone,  was  charged  with  '^  incestuous  fornication/' 
in  Uiat,  on  the,  etc.,  being  an  unmarried  man,  he  had  carnal 
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knowledge  of  Amanda  Powers,  an  unmarried  female,  who 
was  bis  sister.    Upon  arraignment,  he  demurred  to  the  in- 
dictment upon  the  ground  that  said  offense  is  a  joint  oSeoae, 
and  no  provision  was  made  by  law  for  a  separate  indictment 
therefor.    The  demurrer  was  overruled.    On  the  trial  Aman- 
da Powers  testified  substantially  as  follows:    She  lived  now 
with  her  brother-in-law,  Reeves,  but  in  1869  lived  with  her 
bnitber,  the  defendant.     In  December  1868,  defendant  had 
carnal  knowledge  of  her  i^inst  her  will,  and  continued  to 
have  till  March  1869,  when  she  left  his  house.     She  had  a 
child,  the  fruit  of  this  intercourse,  in  November  1869 :  it  is 
aliva     She  made  certain  contradictory  statements  as  to  dates, 
etc.     There  was  an  attempt  to  show  an  improper  intimacy 
between  her  and  one  Burdett,  but  she  denied  it.     She  said 
she  did  not  tell  any  one  about  the  matter  till  she  moved  to 
Reeves'.    She  denied  having  been  willing  to  settle  for  $1,000; 
said  Reeves  was  not  trying  to  get  money  for  her ;  she  did 
send  Ramsey  to  defendant ;  and  he  has  not  been  represent- 
ing her  to  get  money  from  defendant.    She  said  she  sued  her 
brother  after  she  was  twenty-one  years  old,  in  her  own  name; 
that  she  is  now  twenty-four  years  old.    She  denied  having 
told  Ann  Corley,  just  before  she  left  for  Reeves'  that  she  had 
never  had  criminal  intercourse  with  defendant,  and  that  Bur- 
dett got  it  up  to  disgrace  her;  and  she  denied  telling  her  and 
Miss  Grardner  so  after  that;  she  said  she  never  told  anything 
of  the  kind.     She  said  she  had  never  gotten  any  part  of  her 
father's  estate,  that  defendant  was  her  guardian,  and  as  such 
she  sued  him ;  that  is  the  suit  pending. 

Her  uncle,  Burdett,  father  of  said  Burdett,  t^tified  that 
in  November  1868,  about  daylight,  he  was  passing  defend- 
ant's and  through  a  crack  of  the  house  saw  him  over  Aman- 
da, with  his  pants  off,  trying  to  have  carnal  knowledge  of 
her.  Heard  her  insist  that  he  should  not,  and  him  say  he 
would,  and  witness  passed  on,  and  did  not  mention  it  to  any 
one,  neither  to  his  wife  nor  any  member  of  the  &mily,  nor  to 
any  one  till  the  Spring  of  1870.    He  admitted  that  he  and 
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defendant  bad  bad  a  quarrel  and  bad  not  spoken  to  each 
other  for  a  long  time.  Tbe  State  proved  that  she  and  de- 
fendant were  unmarried,  and  closed.  Mrs.  Corley  and  Mrs. 
Gardner  testified  that  Amanda  did  tell  them  at  said  times 
that  her  brother  had  never  hinted  such  a  thing  as  carnal  in- 
tercourse with  her,  and  they  testified  that  they  would  not  be- 
lieve her  on  oath,  because  of  her  bad  character.  And  Mrs. 
Gardner  testified  that  from  the  general  character  of  the  wit- 
ness, Burdett,  she  would  not  believe  him  on  oath.  Three 
other  witnesses,  akin  to  defendant,  testified  that  Burdett's  an 
Amanda's  characters  were  so  bad  that  they  were  unworthy  of 
belief  on  oath.  Defendant's  counsel  offered  in  evidence  an 
action  by  Amanda,  by  Reeves  as  her  next  friend,  against  de- 
fendant for  trespass  in  violently  having  carnal  knowledge 
of  her,  ijegun  in  September  1870,  with  a  garnishment  founded 
upon  it,  in  which  Ramsey  stood  Reeves'  security  for  costs 
and  damages.  The  Court  permitted  so  much  of  it  to  be 
read  as  showed  when  it  was  begun. 

In  rebuttal,  four  or  five  witnesses  sustained  Burdett  as  a 
man  of  such  character  as  that  his  testimony  should  be  be- 
lieved, and  several  of  them  so  sustained  Amanda.  Defend- 
ant stated  that  the  charge  was  false,  that  he  had  whipped 
Amanda  because  she  would  go  to  Burdett's  against  his  orders, 
and  this  raised  them  against  him.  His  counsel  requested 
the  Court  to  change  as  follows :  "  In  criminal  cases,  a  pre- 
ponderance of  testimony  is  not  sufficient  to  authorize  a  ver- 
dict of  guilty.  Preponderance  of  testimony  is  sufficient  in  a 
civil  case,  to  produce  mental  conviction,  but  in  all  criminal 
cases,  a  greater  strength  of  mental  conviction  is  necessary  to 
justify  a  verdict  of  guilty.  In  this  case,  if  you  have  a  rea- 
sonable doubt  growing  out  of  the  evidence,  as  to  the  prison- 
er's guilt,  you  are,  under  the  law,  bound  to  give  him  the  ben- 
efit of  such  doubt,  and  return  a  verdict  of '  not  guilty.'  You 
are  not  authorized  to  return  a  verdict  of  guilty  without  j^^ain 
and  manifest  proof  of  the  prisoner's  guilt.  In  this  case,  en- 
trusted as  you  are  with  the  administration  of  public  justice^ 
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OQ  the  one  hand^  and  the  liberty  and  honor  of  the  prisoner, 
on  the  other,  your  duty  calls  on  you,  before  you  prononnoe  ]& 
verdict  of  oondemnation,  to  ask  yourselves  whether  you  are 
satisfied,  beyond  a  reasonable  doubt,  that  the  prisoner  is 
guilty  of  the  offense  alleged  against  him  in  the  indictment 
In  criminal  cases,  the  guilt  of  the  accused  should  be  fully 
proved.     Neither  a  preponderance  of  testimony,  nor  any 
weight  of  preponderant  evidence,  is  sufficient,  unless  it  gen- 
erates/(^22  bdief  of  the  prisoner's  guilt,  to  the  exclusion  of  all 
reasonable  doubt.     If  such  reasonable  doubt  is  created^  it  is 
the  duty  of  the  jury  to  acquit     In  criminal  cases,  charging 
the  prisoner  with  a  felony,  the  testimony  of  an  accomplice  is 
not  sufficient  to  authorize  a  verdict  of  guilt     Before  the  jury 
can  convict  upon  the  testimony  of  an  accomplice,  there  musi 
be  other  testimony  in  corroboration  of  the  facts  testified  to 
by  the  accomplice.    In  all  felonies  where  the  only  witness 
is  an  accomplice,  unless  such  witness  is  corroborated  by  cir* 
cumstanceSy  the  jury  cannot  find  the  accused  guilty;  there 
must  either  be  another  witness  to  the  same  fiusts,  or  corrob- 
orating circumstances.  (  Where  the  oilly  witness  in  a  crimi- 
nal case  testifies  fiilsely  to  a  leading  fact,  respecting  which 
there  could  be  no  mistake  or  misapprehension,  such  witness 
being  corroborated  by  another  witness  or  circumstanoes  as  to 
immaterial  matter,  will  not  restore  the  witness  to  credit,  or 
authorize  a  conviction  upon  the  evidence  of  that  single  wit* 
nessT^If  a  witness  swear  wilfully  or  knowingly  faise^  even  to 
a  collateral  fact,  such  testimony  ought  to  be  rejected  entirdy^ 
unless  it  be  so  corroborated  by  circumstanoes  or  other  nnim- 
peached  evidence,  as  to  be  irresistible.'' 

The  Court  charged  the  jury  as  follows :  ^*  The  defendant 
begins  the  trial  with  a  presumption  of  innocence  in  his  favor, 
and  that  presumption  continues  until  it  is  removed  by  prooC 
The  proof  must  satisfy  you,  beyond  a  reasonable  doubt,  of 
his  guilt.  If  there  is  a  reasonable  doubt  resting  on  your 
minds — ^a  doubt  that  is  reasonable  and  grows  out  of  the  tes- 
timony, and  leaves  the  mind  wavering  and  unsettled — ^it  ta 
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your  duty  to  acqait  him.  Absolute  certainty  is  not  to  be 
attained  by  judicial  investigations;  a  moral  or  reasonable 
certainty  is  all  that  the  law  requires,  and  all  that  is  attain- 
able. Still,  the  defendant's  guilt  must  be  made  plainly  and 
manifestly  to  appear ;  it  must  be  shown  beyond  a  reasonable 
doubt  before  you  can  convict.  If  you  should  find  from  the 
testimony,  that  the  witness,  Amanda  Powers,  voluntarily 
contributed  or  aided  in  the  perpetration  of  the  offense  with 
which  the  defendant  is  charged,  you  cannot  convict  on  her 
testimony  alone,  but  in  that  case  there  must  be  another  wit- 
ness or  corroborating  circumstances,  and  this  additional  testi- 
mony or  corroborating  circumstances,  must  be  sufficient  to 
satisfy  your  minds,  beyond  a  reasonable  doubt,  of  his  guilt. 
If  a  witness  swear  wilfully  or  knowingly  false,  to  a^  fact, 
he  18  not  to  be  believed,  and  the  facts  stated  by  him  must  be 
shown  to  be  true  by  other  testimony  before  you  would  be 
authorized  to  believe  them.  If  witnesses  are  impeached  by 
proof  of  general  bad  character,  by  proof  of  contradictory  state- 
ments, or  otherwise,  they  may  be  supported  by  proof  of  gen- 
eral good  character,  and  their  credibility  is  a  question  for  the 
jury.  It  is  for  the  jury  to  determine  whether  they  are  to  be 
believed.*' 

The  jury  found  the  defendant  guilty.  His  counsel  moved 
in  arrest  of  judgment,  upon  the  grounds  that  said  offense 
was  joint,  and  defendant  could  not  be  indicted  separately 
therefor,  and  because  the  charge  did  not  constitute  incestuous 
fornication.  This  motion  was  overruled.  They  then  moved 
for  a  new  trial,  averring  that  the  Court  erred:  1st,  in  over- 
ruling said  demurrer  to  the  indictment;  2d,  in  refusing  to 
allow  the  suit  against  defendant  and  the  garnishment  papers, 
to  be  read  to  the  jury,  to  show  the  character  of  the  suit; 
3d^  in  refusing  to  charge  as  requested ;  4th,  in  refusing  to 
arrest  the  judgment  on  the  grounds  taken  therefor,  and  6th, 
because  the  verdict  was  contrary  to  law  and  the  evidence, 
etc.  The  Court  refused  a  new  trial,  and  error  is  assigned  on 
said  grounds.  He  was  sentenced  to  three  years  imprison- 
ment. 


(f 
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Hill  &  Candler,  for  plaintiff  in  error.  The  demnrrer 
was  well  taken  :  R.  Code,  sees.  4459,  4460 ;  18  Ga.  R.,  261 
The  whole  record  was  admissible:  R.  Code,  sees.  3663,3815, 
3820.  The  Court  should  have  charg^ed  as  requested :  R.  Code, 
sees.  3696,  3664 ;  3  Gr.  Ev.,  sec.  29 ;  22  Ga.  R.,  235.  The 
charge  as  given  was  wrong  in  part  2d :  R.  Code,  sec.  3702 ; 
2  Russell  on  Cr.,  960.  So  it  was  in  part  3d :  23  Ga.  R, 
297,  576.    The  motion  in  arrest  was  good :  38  Ga.  R.,  573. 

E.  P.  Howell, Solicitor  General;  Hillyer  &  Brother, 
for  the  State.  Demurrer  was  bad  as  to  the  charge:  12  Ga. 
R.,  323;  15th,  241;  22d,  235. 

McCay,  Judge. 

1.  Nothing  can  be  plainer  than  that  the  crime  of  incestnoas 
fornication  is,  by  our  statute,  not  a  joint  offense.  The  words 
are,  ''any  peraon  who  shall  commit  incestuous  fornication." 
By  what  rule  of  construction  this  can  be  made  to  mean,  "  if 
any  two  persons  shall,"  etc.,  we  are  unable  to  see.  The  very 
next  section  of  the  Code,  section  4460,  punishing  fornication 
and  adultery,  does  make  a  joint  offense,  and  uses  very  differ- 
ent language.  "  Any  man  and  woman  who  shall,"  etc.  It 
is  hardly  supposable  that  language  so  different  should  be 
used  in  almost  the  same  sentence  without  a  special  intent 
And  there  is  great  propriety  in  the  distinction.  The  unnat- 
ural crime,  prohibited  in  section  4459,  as  experience  shows, 
is  generally  the  act  of  a  man  upon  a  woman,  over  whom,  by 
the  natural  ties  of  kindred,  he  has  almost  complete  oontro), 
and  generally  he  alone  is  to  blame.  There  is  a  foree  used, 
which,  while  it  cannot  be  said  to  be  that  violence  which  con- 
stitutes rape,  is  yet  of  a  character  that  is  almost  as  orer- 
powering.  Indeed,  if  it  were  necessary  to  make  out  a  case 
of  mutual  consent,  (and  without  this  there  is  no  joint  offense,) 
we  think  but  few  cases  of  this  unusual  crime  would  be  pun- 
ished. 

2.  The  only  statement  of  the  witness  that  made  the  proof 
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of  the  peDdency  of  the  suit,  in  the  name  of  the  witness,  by 
her  brother-in-law,  as  her  next  friend,  evidence  at  all,  was 
that  no  such  suit  had  been  brought;  that  there  was  a  suit  in 
her  own  name,  and  not  brought  during  her  infancy.  The 
proof  of  the  pendency  of  the  suit  contradicted  her  statement, 
and  the  oOTitenls  of  the  paper  would  have  added  nothing  to 
the  evidence  coTUmdioting  the  witness. 

Nor  was  it  a  matter  of  much  moment  any  way.  She  was, 
in  fact,  the  plaintiff,  and  it  would  be  a  very  harsh  construc- 
tion to  hold  her  to  have  sworn  falsely,  because  she  did  not 
know  that  her  brother-in-law's  name  was  used  as  her  next 
friend. 

3^  The  request  to  charge  is  not  specially  objectionable, 
save  that  it  proposes  to  do  a  good  deal  more  than  is  neces- 
sary to  get  the  law  to  the  jury.  The  illustrations  it  gives  are, 
doabtless,  true,  and  its  distinction  between  civil  and  criminal 
cases  is  not  illegal.  But  the  charge  of  the  Judge,  as  given, 
covers  all  the  points  made  in  the  request,  and  is  a  fair  and 
just  explanation  of  the  law  to  the  jury.  A  refusal  by  the 
Judge  to  give  in  charge  to  the  jury  a  pertinent  legal  written 
request  is,  by  section  3664  of  the  Code,  a  ground  for  a  new 
trial.  But  it  is  not  error  per  se;  as  though  he  had  expressed 
an  opinion  as  to  what  was  proven.  A  new  trial  may  be 
granted  for  the  error.  It  stands,  therefore,  like  other  errors. 
If  they  be  material  a  new  trial  will  be  granted.  But  if  they 
be  immaterial  this  Court  wiU  not  play  at  justice  by  making 
them  material,  and  granting  new  trials  for  their  correction. 
As  we  think  no  harm  was  done,  and  the  prisoner  lost  noth- 
ing but  the  language  of  his  counsel,  we  will  not,  for  this  rea- 
son, hold  that  the  Judge  ouglit  to  have  granted  a  new  trial. 

4.  The  law  does  not  and  cannot  lay  down  any  rule  to 
measure  the  extent  of  the  corroboration  necessary  to  support 
the  testimony  of  an  accomplice  in  a  felony.  The  statute 
says,  section  3702,  in  effect,  that  there  must  be  another  wit- 
ness or  corroborating  circumstances.  In  this  case  there  were 
many  corroborating  circumstances.    The  girl  had  a  child, 


216         SUPREME  COURT  OF  GEORGIA. 

Carlton  r«.  Carlton. 

the  parties  were  living  alone  in  a  house  with  bat  one  room ; 
thej  had  been  seen  under  circumstances  indicating  an  in- 
tention on  his  part  to  commit  this  crime,  if  he  could,  and 
the  Judge  was  very  favorable  to  the  prisoner — more  so,  we 
think,  than  strict  justice  required,  when  he  told  the  jury 
that  the  additional  witness,  or  circumstances  of  corroboration, 
must  be  such  as  to  satisfy  them  bejond  a  reasonable  doubt 
that  the  prisoner  was  guiltj. 

5.  The  evidence  was  prettj  strong,  going  to  discredit  both 
of  the  witnesses,  and  we  incline  to  think  the  preponderance 
was  against  them.  But  the  credibility  of  witnesses  is  spe- 
cially matter  for  the  jury,  and  we  are  all  aware  how  female 
witnesses  are  disposed  to  visit  their  direct  condemnation  upon 
a  sister's  fall.  We  do  not  feel  it  to  be  within  our  province 
to  interfere  in  a  case  turning  so  completely  upon  the  credit 
to  be  given  to  the  witnesses  as  tl^.  The  mode  of  testifying — 
the  tone — the  look — the  emphfSis,  given  to  words  and  that 
judgment  of  a  witness  which  can  only  be  formed  upon 
what  occurs,  that  cannot  be  reduced  to  writing,  were  all  be- 
fore the  jury,  and  are  not  and  cannot  be  before  this  Court. 

Judgment  affirmed. 


J.  M.  B.  Carlton,  plaintiff  in  error,  vs.  Annie  E.  Cabl- 

TON,  defendant  in  error. 

1.  Where  in  a  libel  for  divorce,  the  Jadge,  after  an  examination  in  the 
cause  and  circumstances  of  the  separation,  and  of  the  abilitj  and  ua- 
willingness  of  the  husband  to  pay,  grants  temporary  alimony,  this 
Court  will  not  control  his  discretion,  unless  that  discretion  be  abused. 

2.  In  determining  the  amount  of  the  alimony,  the  Court  may  look  into 
the  property  controlled  by  the  husband,  his  ability  to  make  an  income, 
and  determine  from  all  the  circumstances  what  ia  a  reasonable  ram  to 
be  paid  as  temporary  alimony. 

8.  An  attachment  for  contempt,  in  refusing  to  obey  an  order  of  the 
Judge  to' pay  a  certain  amoantof  temporary  alimony,  is  not  prohibited 
by  t^hat  clause  of  the  Constitution  of  1868,  abolishing  imprieonment  for 
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debt.  And  where  the  Judge  has  fully  examined  the  ability  of  the 
party  to  pay,  and  has  reason  to  anticipate  his  disobedience  to  the  order, 
he  may  direct  that  if  the  money  is  not  paid  attachment  for  contempt 
shall  issue. 

Alimonj.  Imprisonment  for  Debt.  Contempt  Before 
Judge  Hopkins.    Fulton  County.  Chambers.    July^  1871. 

Said  parties  married  in  March,  1869.  In  July,  1870,  she 
sued  him  for  a  divorce,  a  mneulo  nuUrimoniu  The  ground 
was  cruel  treatment.  She  appended  to  her  libel  a  schedule 
of  his  real  property,  valued  at  $5,600  00,  and  of  personalty, 
valued  at  about  $250  00.  In  August,  1870,  Judge  Loch- 
rane,  then  presiding,  granted  her  $30  00  per  month  from  the 
Ist  of  June,  1870,  the  date  of  separation,  for  temporary  ali- 
mony, and  $150  00  cash,  as  counsel  fees.  He  took  the  mat- 
ter to  the  Supreme  Court  for  |eview.  There  it  was  dismissed 
because  prematurely  brought  up.  Meanwhile  she  filed  a  bill 
to  enjoin  him  from  conveying  away  certain  of  said  realty  and 
to  set  aside  a  conveyance  of  part  of  it  already  made  to  his 
brother. 

Failing  to  pay,  Carleton  was  called  on,  by  Judge  Hop- 
kins, then  presiding,  to  show  cause  why  he  should  not  be 
attached  for  contempt.  He  answered,  setting  forth  his  fail- 
ure to  get  a  hearing  in  the  Supreme  Court,  averring  that  he 
had  no  property,  was  a  laborer  at  $25  00  per  month,  and 
that  his  wife  was  not,  under  the  circumstances  of  the  separa- 
tion, entitled  to  any  alimony,  and  prayed  a  modification  of 
Judge  Lochrane's  order.    The  cause  was  heard  in  July,  1871. 

Mrs.  Carleton  showed  that  she  was  living  with  her  father, 
who  was  old,  had  a  large  family  and  but  little  means ;  that 
she  had  syphilis,  contracted  prior  to  her  separation,  (of  which 
she  was  ignorant  when  she  sued  for  the  divorce),  that  it  cost 
her  $28  00  per  month  to  have  medical  treatment  therefor. 
She  showed  that  the  rental  of  the  realty  in  the  schedule  was 
nearly  $1,000  00  per  annum.  She  testified  to  the  alleged 
acts  of  personal  violence  upon  her  by  her  husband. 

Vol.  xtiT.— 16. 
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Her  brother  testified  that  he  heard  her  husband  say,  be- 
fore the  separation,  that  he  would  sell  his  property  or  fix  it 
so  that  she  could  get  none  of  It,  and  then  leave  her,  and  that, 
after  the  separation,  he  lieard  defendant's  brother  say  that 
she  need  not  sue,  for  the  defendant  had  so  fixed  his  property 
that  she  could  get  none  of  it.  It  was  shown  that  defendant 
was  a  good  business  man,  and  that  he  ought  to  command 
$1,200  00  per  annum  as  a  clerk. 

On  the  contrary,  defendant  and  his  brother  testified  that 
so  much  of  the  realty  which  was  conveyed  to  his  brother  wa^ 
so  conveyed  six  months  prior  to  the  separation,  bonafidtf  for 
valuable  consideration,  and  showed  how  it  was  paid  for.  As 
to  the  other  lots,  he  showed  that  they  belonged  to  his  former 
wife,  and  testified  that  prior  to  his  marriage  with  this  former 
wife  he  agreed  verbally  with  her  that  all  Uiai  property  should 
ever  be  held  by  him  in  trust  ftf  her  and  her  children;  and 
she  left  a  son,  still  surviving;  ne  had  always  given  it  in  for 
taxation  as  trust  property,  and  never  claimed  it  as  his  own. 
He  testified  that  this  suit  and  the  talk  about  him  had  ren- 
dered him  unable  to  get  work,  and  that  he  had  been  employed 
but  part  of  his  time,  and  first  at  $50  00  per  month  and  then 
at  $25  00  per  month.     He  said  it  took  all  of  this  to  support 
himself.     The  evidence  as  to  what  was  necessary  to  support 
his  wife  ranged  from  $12  00  to  $30  00  per  month.     He  said 
that  her  counsel  had  sued  out  ti  JLfa.  upon  the  former  order 
and  it  was  levied  upon  part  of  said  realty,  but  it  did  not 
belong  to  him.     He  denied  ever  having  sexual  intercourse 
with  any  other  woman  during  his  cohabitation  with  her;  de- 
nied ever  having  any  venereal  disease;  denied  having  stated 
what  her  brother  had  sworn  to,  and  stated  that  he  had  never 
acted  cruelly  towards  his  wife,  but  had  been  kind  and  indnl- 
gent  to  her,  etc.    And  an  affidavit  of  their  n^ro  servant  sup- 
ported this  last  assertion.     The  Chancellor  ordered  him  to 
pay,  within  five  days,  $75  00  for  attorney's  fees,  $10000  for 
past  alimony,  and  $20  00  per  month  for  future,  temporary 
alimony,  and  upon  failure  to  comply  with  any  part  of  this 
order  that  he  be  committed  to  jail. 
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The  law  having  been  changed,  he  brought  this  up  for  re- 
view. He  averred  that  the  Chancellor  erred  in  fixing  said 
BomSj  because  he  had  demonstrated  his  inability  to  pay  ali- 
iDODjand  attorney's  fees,  and  in  ordering  him  to  jail  if  he 
failed  to  comply,  especially  when  a  Ji.  fa.  had  been  issued  to 
collect  said  original  amount  and  was  levied  upon  property. 

Gartbell  &  Stephens;  Thrasher  &  Thrasher,  for 
plaiDtiff  in  error. 

Mtnatt  &  Dell,  for  defendant.  This  parol  agreement 
does  not  save  the  defendant:  K.  Code,  sections  1944,  1765, 
1771,  2242. 

McCay,  Judge. 

1.  The  granting  of  tempoBary  alimony  in  a  divorce  case 
is  specially  in  the  discretion  o7  the  Judge.  The  statute.  Code, 
sections  1733,  1736,  clothes  him  with  power  to  examine  into 
the  whole  matter,  and  to  grant  such  alimony  or  to  refuse, 
accordingly,  as,  from  the  circumstances  of  the  separation  and 
the  ability  of  the  parties,  he  shall  judge  proper.  His  judg- 
ment is  not  even  final,  but  is,  at  any  time,  open  to  modifica- 
tion and  re-examination  by  him.  The  nature,  too,  of  the 
case  den^ands  that  the  affair  shall  be  specially  in  his  control, 
since  the  very  daily  sustenance  of  the  wife  is  involved  in  its 
prompt  adjudication.  If  subject,  for  slight  causes,  to  review 
in  this  Court,  it  would  be  of  little  value,  since,  in  its  very 
nature,  it  is  only  temporary,  and  the  very  interregnum  it  is 
intended  to  cover,  would  be  frittered  away  in  litigation  over 
it.  For  these  reasons  we  feel  it  to  be  not  only  the  law,  but 
public  policy,  that  this  Court  shall  only  interfere  when  there 
has  been  some  clear  abuse  of  power  by  the  Judge. 

2.  We  do  not  think  this  is  such  a  case.  The  conduct  of 
the  husband  has,  as  we  think,  been  such  as  to  call  for  but 
little  sympathy ;  nor  does  the  showing  he  makes  at  all  ex- 
cuse either  his  conduct  towards  his  wife,  or  his  failure, 
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promptly,  to  obey  the  former  order  of  the  Court.  Nor 
his  extraordinary  devotion  to  the  parol  contract  with  his  first 
wife  strike  us  as  worthy  of  nearly  so  much  consideration  as 
his  counsel  seem  to  think.  We  cannot  but  suspect  that  the 
pressure  of  present  circumstances  has  much  to  do  with  this 
conscientious  adherence  to  his  promises,  and  we  do  not  think 
the  Judge  erred  in  not  giving  it  full  consideration.  We  do 
not  decide  upon  the  validity  of  this  parol  marriage  settle- 
menty  nor  determine  how  far  the  present  wife  stands  upon 
the  footing  of  any  other  person  who  has  dealt  with  the  hus- 
band, as  regards  the  effect  of  a  parol  agreement  of  this  char- 
acter. We  simply  say  that  the  Judge  has  not,  in  our  judg- 
ment, by  his  order,  infringed  upon  any  of  the  legal  rights  of 
the  child  of  the  first  wife,  and  that  there  is  sufficient  in  the 
whole  case  to  justify  the  alimony  granted. 

3.  Nor  do  we  think  section  18  of  Article  I.,  of  the  Con- 
stitution of  1868,  abolishing  imprisonment  for  debt,  takes 
away  the  power  of  the  Judge  to  commit  to  jail  for  contempt 
Indeed,  section  17  of  the  same  Article,  seems  to  imply  the 
contrary,  since  it  makes  it  the  duty  of  the  General  Assembly 
to  limit  the  power  of  the  Courts  to  punish  for  contempts. 
We  do  not  intend  to  say,  that  simply  because  a  debt  is  ad- 
judged by  a  decree  in  chancery,  instead  of  by  a  judgment  at 
law,  it  may  therefore  be  enforced  by  imprisonment  The 
imprisonment  must  be  clearly  for  the  contempt  of  the  pro- 
cess of  the  Court,  and  be  of  one  who  is  able  and  unwilling 
to  obey  the  order  of  the  Court.  It  must  be  remembered 
also,  that  the  imprisonment  by  a  Judge  for  contempt,  is  al- 
ways conditional,  and  is  at  his  discretion,  and  may,  at  any 
time,  by  the  same  discretion,  be  discharged.  And  very 
clearly,  it  ought  never  to  be  resorted  to,  except  as  a  penal 
process,  founded  on  the  unwillingness  of  the  party  to  obey. 
The  moment  it  appears  that  there  is  inabilUyy  it  would  clearly 
be  the  duty  of  the  Judge  to  discharge  the  party,  since  it  is 
only  the  contempt,  the  disobedience  upon  which  the  power 
rests.    Ordinarily,  it  would  be  improper  to  include  in  the 
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order  for  alimony,  the  alternative  order  for  imprisonment,  on 
failare,  since  it  is  not  to  be  presumed  that  a  contempt  will 
ensae.  In  this,  case,  however,  we  think  it  was  justified. 
The  defendant  below  had  refused  to  obey  a  former  order, 
and  his  whole  conduct  indicated  very  clearly  that  nothing 
but  the  stern  order  of  the  Chancellor  to  commit  him  on  his 
disobedience,  would  bring  him  to  the  performance  of  what 
is  his  dear  duty  in  the  premises. 
Judgment  affirmed. 


JoHK  Pu&YEAR,  plaintiff  in  error,  v«.  The  State  OF  GfiOR- 

oiA,  defendant  in  error. 

Where,  on  the  trial  of  a  party  charged  with  Tiolation  of  the  section  4464 
of  the  Code,  the  Judge  charged  the  jary  in  effect  that  army  repeaters, 
having  taken  the  place  of  horseman's  pistols^  were  to  be  regarded 
within  the  exceptions  of  the  statate,  while  nsed  by  parties  on  horse- 
back, and  the  jury  found  the  defendant  gnilty,  and  a  motion  made  for 
a  new  trial  was  overruled  by  the  Court : 

Hddj  That  the  charge  of  the  Judge  was  as  favorable  to  the  prisoner  as  the 
construction  of  the  law  would  warrant;  horseman's  pistols  excepted 
in  the  Code  having  gone  into  disuse,  and  a  pistol  known  as  an  army 
repeater  having  taken  its  place,  if  the  latter  was  worn  by  parties  on 
horseback  in  the  same  way  as  the  former,  we  do  not  see  but  a  fair  in- 
teipretation  of  the  law  might  bring  it  while  so  worn  within  the  excep- 
tion. But  certainly  not  farther.  And  the  evidence  in  this  case  show- 
that  it  was  worn  upon  the  person  concealed,  it  was  not  error  in  the 
C^urt  to  refuse  a  new  trial. 

Concealed  Weapons.  Construction  of  Statutes.  Before 
Judge  Habyey.  Walker  Superior  Court.  August  Term, 
1870. 

The  necessary  facts  are  in  the  opinion. 

WiLLiAH  H.  Dabney,  for  plaintijBT  in  error. 

O.  D.  Forsyth,  Solicitor  General,  by  J.  W.  H.  Undkb- 
wooi>^  for  the  State. 
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LocHBANE,  Chief  Justice. 

This  case  comes  before  the  Court  upon  error  assigned  to 
the  charge  of  the  Court,  under  section  4454  of  the  Code. 
The  prisoner  was  indicted  for  cariying  a  pistol  concealed, 
and  the  defense  set  up  was,  the  pistol  he  had  was  an  '^  armj 
repeater/'  and  that  this  class  of  pistols  had   taken  the  place 
of  ^*  horseman's  pistols/'  which  were  excepted  hy  the  Code. 
Upon  the  trial  the  Judge  charged  ''  the  law  against  carrying 
concealed  weapons,  excepted  horseman's  pistols,  when  that 
law  was  enacted.     Such  army  repeater  may  be  a  horseman's 
pistol,  the  carrying  of  which  concealed  is  not  in  violation  of 
the  law :  provided,  it  is  so  carried  by  a  horseman,  a  person 
connected  with  some  military  organization,  which  usually 
goes  mounted  on  horseback,  or  cavalry  company;  but  it  is 
necessary  that  he  should  be  such  a  horseman,  in  order  to 
constitute  an  army  repeater,  carried  by  him,  a  horseman's 
pistol,  in  the  meaning  of  that  law,  and  to  justify  him  in  car- 
rying it  concealed.     Proof  of  guilt  is  not  confined  to  the  day 
mentioned/'  etc.,  etc. 

A  motion  made  for  a  new  trial  was  overruled  hj  the  Court, 
aud  we  are  called  on  to  review  the  charge  of  the  Judge. 
The  case  turns  upon  the  section  4454  of  the  Code ;  for  the 
proof  shows  that  the  prisoner  did  carry  an  army  repeater 
concealed,  and  the  language  of  the  Code  is,  "  any  person 
having  or  carrying  about  his  person,  unless  in  an  open  man- 
ner and  fully  exposed  to  view,  any  pistol  (except  horseman's 
pistols,^')  etc.,  '^shall  be  guilty,"  etc.     This  Act  does  not  ex- 
cept anything  from  its  operation  but  a  ^^  horseman's  pistol." 
Army  repeaters  or  navy  repeaters  are  not  excepted,  and  we 
think  the  Court  gave  a  very  liberal  charge  to  the  jury  in 
favor  of  the  prisoner,  under  the  facts  in  this  case.     It  is  true, 
that  it  is  the  toeapon  which  the  law  excepts,  and  not  the  fact 
of  its  being  carried  upon  horseback.     But  while  this  is  true, 
the  fact  of  this  class  of  weapons  having  taken  the  plaoe  of 
horseman's  pistols,  which  were  excepted,  if  the  jury  believed 
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that  they  were  worn  in  the  same  way,  and  took  the  same 
place,  and  the  horseman's  pistol  took  its  name  from  being 
worn  ia  riding,  and  carried  in  holsters,  we  can  see  how  the 
Jadge  could  limit  the  application  of  the  exception  of  the 
statute  to  them,  while  so  worn  and  used,  but  no  further. 
We  concur  in  affirming  the  judgment  of  the  Court  refusing 
a  new  trial,  for  the  evidence  shows  that  this  army  repeater 
was  worn  upon  the  person  concealed,  and  does  not  fall  within 
the  exceptions  of  the  statute.  We  are  indisposed  to  extend, 
by  construction,  the  terms  of  the  Code  upon  this  subject. 
This  pernicious  practice  has  been  the  fruitful  source  of  the 
most  wicked  and  unwarranted  crimes,  and  believing  as  we 
do  in  the  policy  of  the  law,  we  will  throw  no  obstacle  in  the 
way  of  its  thorough  and  proper  enforcement.  To  detail  the 
calamities  that  have  flowed  from  the  carrying  concealed 
weapons,  would  disclose  scenes  of  heart-rending  agonies  to 
innocent  families,  whose  protector  on  the  one  side  has  been 
immured  in  a  dungeon,  and  on  the  other  carried,  from  dissi- 
pation, to  a  premature  grave.  The  Legislature  would  wisely 
consider  the  propriety  of  presuming  against  parties  violating 
this  law,  malice  in  all  cases  of  homicide  committed  by  them, 
and  deny  bail  until  the  trial,  except  in  cases  provided  for 
specially  within  the  Act  itself,  or  to  take  away  the  privileges 
of  voting  or  holding  office  by  such  parties.  Experience  upon 
the  Bench  has  demonstrated  the  evil  of  the  practice,  and  the 
necessity  of  additional  legislation,  either  this  or  a  total  repeal 
of  the  Act,  so  that  all  may  stand  on  a  common  footing  of 
self-defense.  As  the  law  operates,  one  person,  obeying  the 
law,  is  at  the  mercy  of  another  violating  it.  I  would  prefer 
to  see  the  superadded  penalties  for  its  violation,  and  new 
modes  prescribed  for  its  more  general  enforcement. 
Judgment  affirmed. 
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Nicholas  Cbugeb^  plaintiff  in  error,  vs.  C.  M.  Clabk,  de- 
fendant in  error. 

When  a  question  of  fact  has  been  fixlly  submitted  to  a  jury,  who  hsve 
found  a  verdicti  and  the  Judge  below  refuses  a  new  trial,  this  Coart 
will  not  reverse  the  judgment  unless  there  be  a  very  strong  case  against 
the  verdict. 

New  Trial.    Before  Judge  Yason.    Dougherty  Superior 
Court    December  Term,  1870. 

This  record  is  somewhat  confused.  The  litigation  was  be- 
gun by  a  distress-warrant  against  Martin  Ss  Erdman,  for 
^51  50,  sued  out  in  the  County-Court,  on  the  16th  of  Au- 
gust 1867,  by  Pulk  lUbenson,  for  the  use  of  C.  M.  Clark. 
What  counter-affidavit  was  filed  does  not  appear ;  bat  a  trial 
was  had  at  September  Adjourned  Term,  1867,  and  resulted 
in  a  verdict  for  said  plaintiff  against  Martin  &  Erdman,  for 
said  amount.  From  this  an  appeal  was  taken.  Martin  & 
Erdman  deposited  with  one  Campbell  $200  00  to  await  ^'  the 
termination  of  a  suit  on  distress-warrant,  Pulk  Kobensoo,  for 
use,  etc.,  t^  Martin  &  Erdman,  pending  on  appeal  in  the  Su- 
perior Court  of  said  county."  At  June  Term,  1868,  the 
Court  ordered  this  money  put  into  the  hands  of  a  Receiver. 
At  December  Term,  1869,  "  Martin  &  Erdman  having  oo 
further  interest  in  the  suit,"  Clark  and  Cruger  were  at  issue 
as  to  which  of  them  should  have  said  $200  00. 

It  was  admitted  that  George  F.  Bobensou  owned  the  house 
and  had  rented  it  to  Pulk  Robinson  for  1867.  Pulk  Rob- 
enson  testified  that  he  '^had  the  renting  of  said  house"  dur- 
ing 1867,  and  rented  it  to  Martin  &  Erdman,  at  $33  33^  per 
month,  on  his  own  account,  and  not  as  agent  He  said  he 
did  not  borrow  any  money  from  Cruger  in  1867,  but  did 
borrow  some  in  1866,  and  gave  George  F.  Robenson  as  bis 
security.  He  said  he  transferred  his  rent  claim  to  Clark, 
and  to  no  one  else.    Here  Clark  closed. 

Erdman  testified  that  he  rented  the  premises  from  Pulk 


ATLANTA,  JULY  TERM,  1871.  225 

Cruger  vs.  Clark. 

Robinson ;  that  between  January  and  May,  Cruger  presented 
to  him  the  original  lease,  and  said  that  Pulk  Robenson  had 
transferred  the  rent  to  him,  and  thereupon  he  agreed  to  pay 
Croger  the  rent  after  deducting  $125  00  which  Pulk  Rob- 
enson owed  Erdman.  Six  or  eight  months  rent  was  then  due. 
After  that,  Erdman  conversed  with  Pulk  Robenson,  who 
was  not  present  at  said  agreement  with  Cruger,  and  from  it 
nnderstood  that  he  knew  of  the  transfer  to  Cruger.  Cruger 
testified  that  he  loaned  Pulk  Robenson  $200  00  and  took  a 
transfer  of  said  lease  as  security,  and  related  the  conversa- 
tion between  him  and  Erdman  as  Erdman  had,  adding  that 
Pnik  Robenson  was  present  when  it  occurred.  And  Cruger 
and  several  other  witnesses  testified  that  Pulk  Robenson' was 
a  worthless  fellow  and  unworthy  of  belief.  He  then  put  in 
evidence  a  lease  of  the  premises,  made  the  3d  of  December 

1866,  for  the  year  1867,  from  Pulk  Robenson  to. Martin  & 
Erdman  at  $400  00,  and  a  transfer  of  the  rent  due  on  said 
lease  from  the  1st  of  June  1867,  to  the  1st  of  January  1868, 
by  Pulk  Robenson  to  Clark,  to  secure  money  loaned.  He 
also  put  in  evidence  a  note  for  $200  00,  made  December  4th, 

1867,  by  both  of  said  Robensons  to  Cruger,  payable  sixty 
days  after  date,  and  a  transfer  of  $200  00  of  said  rent  money 
to  Cruger,  made  on  the  4th  of  December,  1867,  by  George 
Robenson,  in  which  he  stated  that  Pulk  Robenson  had  rented 
the  premises,  as  his  agent.  (It  was  said  that  **  December 
1867''  should  be  "December  1866.")  Cruger  testified  that 
he  took  this  paper  from  George  F.  Robenson,  on  the  advice 
of  his  counsel. 

The  Court  charged  the  jury  that  he  who  had  the  first  or- 
der for  the  money  was  entitled  to  it;  told  the  jury  how  a 
witness  might  be  impeached,  and  that  if  he  were  so  impeach- 
ed ibey  should  give  no  weight  to  hip  testimony.  The  jury 
found  for  Clark.  Cruger  moved  for  a  new  trial  upon  the 
grounds  that  the  verdict  was  contrary  to  the  evidence  and  the 
charge  of  the  Court,  and  because  a  juror  who  tried  this  is- 
sue tried  the  original  issue  in  the  County-Court.     Cruger 
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swore  that  be  did  not  know  this  last  fact  till  after  the  ver* 
diet.  The  Court  refused  a  new  trial,  and  that  is  assigned  as 
error. 

Smith  &  Jon£S;  Hines  &  Hobbs,  for  plaintiff  in  error, 
D.  H.  PoP£y  for  defendant. 

McCay,  Judge. 

It  would  be  hard  to  say  that  a  verdict  for  either  of  these 
parties  would,  under  the  evidence  as  set  forth  in  this  reoord, 
be  contrary  to  the  evidence.     As  it  is,  we  incline  to  agree 
with  the  jury.     Admitting  that  Cruger  advanced  his  money 
in  December  1866,  nothing  seems  to  have  been  done  to  se- 
cure him  but  to  deposit  the  lease  in  his  keeping.     By  section 
1978  of  the  Revised  Code,  the  equitable  mortgage  arising 
from  the  deposit  of  title  deeds  is  abolished,  so  that  Crager 
got  no  right  in  this  debt  by  the  deposit.     The  transfer  to 
Clark  was  made  in  August.     This  transfer  was  by  the  ap* 
parent  owner.     At  any  rate,  the  contract  of  the  tenant  was 
with  Pulk   Robenson,  and  prima  facie  he  had  a  right  to 
trausfer.     It  is  true  it  is  part  of  the  admission  in  the  issue 
that  the  real  owner  was  George  F.  Robenson,  but  unless  it 
be  shown  that  Clark  knew  this  at  the  time  he  advanced  his 
money  and  took  the  transfer,  we  think  he  got  a  good  title  to 
the  debt.     The  fact  that  the  lease  was,  at  the  time,  under  de- 
posit with  Cruger,  could  not  affect  the  matter.     The  date  of 
the  deposit  with  Cruger  of  the  lease  does  not  appear. 

It  is  said  by  the  witness  that  at  the  time  there  was  eight 
months  rent  due;  whether  this  means  eight  months  of  the 
year  had  elapsed  or  were  yet  to  elai^se,  is  not  clear.  We  should 
understand  that  eight  months  had  elapsed.  This  would  make 
Cruger's  transfer  subsequent  to  Clark's.  The  written  trans- 
fer was  not  till  December,  1867.  It  may  be  true  that  the  el- 
der Robenson  acted  in  bad  faith  to  the  son  in  the  transfer  to 
Clark,  but  as  he  was  the  nominal  owner  of  the  debt  for  the 
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rent,  Clark  had  a  right  to  deal  with  him  as  the  true  owner^ 
without  notice  to  him  that  the  younger  Robenson  was  the 
true  owner.  This  money  comes  into  Court  on  Clark's  pro- 
cess. He  has  the  possession,  and  the  burden  of  proof  is  on 
Cruger.  He  has  too  the  legal  title,  since  his  transfer  is  from 
the  person  who  actually  rented  the  property  to  the  tenant. 

We  think  Cruger  has  failed  to  make  such  a  case  as  would 
make  it  our  duty  to  set  aside  this  verdict.  At  best  the  case 
is  one  of  doubt ;  the  evidence  is  conflicting,  and  a  verdict  of 
a  jury  must  be  strikingly  wrong  to  justify  its  reversal. 

Judgment  affirmed. 


John  Neal,  plaintiff  in  error,  va.  George  Patten  d  al., 

defendants  in  error. 

Where  a  bill  had  been  filed  to  marshal  the  assets  of  an  estate,  and  under 
an  interlocutory  decree*  the  assets  had  been  reduced  to  moneji  and 
were  in  the  hands  of  a  Receiver : 

HM,  That  it  was  error  in  the  Court  to  dismiss  from  the  litigation  such 
judgment  creditors,  parties  to  the  proceeding,  as  held  judgments 
founded  on  debts  contracted  before  June  1,  1866,  on  the  ground  that 
said  judgment  creditors  had  not  filed  the  affidavit  that  all  legal  taxes 
had  been  paid,  as  provided  by  the  Act  of  October  13,  1870. 

Relief  Act  of  1870.  Before  Judge  O'Neal.  Mitchell 
Superior  Court.     June,  1871. 

In  a  contest  over  money  in  the  hand  of  a  Receiver,  the 
Court  dismissed  the  bill  as  to  Neal,  a  judgment  creditor 
claiming  said  fund,  because,  while  his  judgment  was  founded 
upon  a  contract  made  prior  to  June,  1865,  he  had  filed  no 
affidavit  as  to  having  paid  the  taxes  on  it,  as  required  by  the 
Relief  Act  of  1870.  That  is  assigned  as  error:  See  Neal  vs. 
Patten,  40  Georgia  Reports,  363,  for  the  original  proceeding. 

Lyon  &  DeGraffenbeid  ;  Va&on  &  Davis,  for  plain- 
tiff in  error. 
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Wright  &  Wabren  ;  J.  L.  Sewabd  ;  A.  D.  Hammosb; 
J.  RuTHBBFORD,  for  defendants. 

McCay,  Judge. 

The  debt  of  the  plaintiff  in  error  was  reduced  to  jadgment 
before  the  passage  of  the  Act  of  October,  1870,  and  he  is  not 
now  seeking  a  judgment  upon  it.     His  suit  is  not  peodiog, 
but  has  been  ended  by  a  judgment  in  his  favor.     The  first 
section  of  the  Act  does  not,  therefore,  apply  to  it     Nor  is  it 
levied,  or  about  to  be  levied,  so  that  section  5  of  the  Act  of 
1870  does  not  meet  the  case.     Here  is  a  trust  fund.    It  is  ia 
the  hands  of  the  law.     The  different  claimants  are  brought 
before  the  Court,  to  determine  to  whom  it  shall  be  paid. 
The  plaintiff  has  a  debt,  ascertained  by  law.     It  is  a  jadg- 
ment   There  is  nothing  in  the  Act  of  1870  to  meet  the  case. 
He  is  neither  seeking  a  judgment  on  his  debt,  nor  is  he  pur- 
suing the  property  of  the  defendant  by  levy.     The  Act  of 
1870  is  careful  to  say  nothing  affecting  the  debt  Uadfy  in  the 
cases  it  provides  for.     A  pending  suit  is  to  be  dismissed  \{ 
the  affidavit  is  not  made  within  the  time  prescribed,  and  no 
levy  or  sale  is  to  be  had  unless  the  same  thing  is  done. 
The  plaintiff  in  error  was  in  nei^er  of  the  situations  pro- 
vided for.     This  Court  has  no  right  or  power  to  provide 
that  a  case  not  provided  for  shall  come  within  the  Act 

Judgment  reversed. 


Sankey  &  Shorter,  plaintiffs  in  error,  vs.  The  Colum- 
bus Iron  Works,  defendant  in  error. 

Sankey  &  Shorter,  plaintiff  in  error,  vs.  Haij[^,  Moses 

&  Company,  defendant  in  error. 

1.  Where,  on  the  trial  of  an  issue  of  partnership  or  no  partnership,  one 
witness  swore  that  the  capital  stock,  to- wit:  a  steam  saw  mill,  was  fur- 
nished by  one,  and  the  hands  to  run  it  by  another,  who  was  also  to 
iu|>erintend  the  work,  and  that  the  profits  were  to  be  divided  equally 
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between  the  two ;  and  another  witness  swore  that  the  mill,  fixtures  and 
hands  were  furnished  by  one,  and  that  the  other  was  employed  by  the 
first  as  superintendent  only,  that  he  had  no  interest  jointly  with  the 
first  in  the  profits  and  losses,  but  was  to  receive  one-half  the  net  prof- 
its for  his  Services,  and  had  only  a  common  interest  in  the  profits : 

ffdd,  That  under  section  1880  of  the  Revised  Code,  by  the  testimony  of 
the  first  witness  there  was  as  to  third  persons,  a  partnership,  since  the 
hands  furnished  a  part  of  the  capital  stock,  and  the  partners  had  a 
part  interest  in  the  result ;  but  that  by  (tie  testimony  of  the  second  wit- 
ness, no  copartnership,  even  as  to  third  persons,  arises  from  the  simple 
fact  that  one  is  to  receive  half  the  profits  for  his  services ;  such  an  one 
has  no  joint  interest  in  the  profits  and  losses,  but  only  a  common  in- 
terest in  the  profits,  and  it  is  error  in  the  Court  to  charge  this  as  the 
law  to  the  jury,  if  tbey  should  J[>elieve  the  second  witness. 

2.  Whatever  may  be  the  interest  of  the  parties,  and  whether  they  be,  in 
fact,  partners  under  the  bargain  or  not,  they  will  be  liable,  as  such,  if 
they  so  act  as  to  hold  themselves  out  to  the  world  as  such. 

8,  Partnership  or  no  partnership  is  a  fact,  and  a  witness  may  so  state, 
bat  the  fact  so  stated  may  be  qualified  and  explained  by  other  facts  in 
evidence,  either  from  the  witness  dr  from  other  testimony. 

4.  Objections  to  interrogatories  on  the  ground  that  they  are  leading  must 
be  made  when  they  are  presented  to  the  objector,  to  be  crossed,  and 
before  they  are  executed. 

5.  The  sayings  of  one  of  the  partners,  not  expressly  or  by  implication 
hroaght  to  the  knowledge  of  the  other,  are  no  evidence  against  that 
other,  in  fHi  issue  of  partnership  or  no  partnership. 

6.  In  a  doubtful  case,  where  the  law  was  not  presented  fairly,  in  view  of 
the  evidence,  a  new  trial  may  be  granted.     (R.) 

Partnership.     Evidbnce.     Interrogatories.     Before  Judge 
JoHKSON.  Muscogee  Superior  Court.  November  Term,  1870. 

The  Columbus  Iron  Works  sued  Sankey  &  Shorter  as 
partners^  for  goods  sold  and  delivered.  Sankey  was  not 
served.  Shorter  pleaded  that  he  was  never  Sankey's  part- 
ner^ etc.  The  account  began  in  January,  1867,  and  ended  on 
the  7th  of  March,  following.  Plaintiff  proved  the  account 
by  its  books  only.  The  contest  was  as  to  the  fact  of  part- 
oership.  Plaintiff  offered  as  evidence  interrogatories  an- 
swered by  Sankey.  The  first  question  was,  "  do  you  know 
who  composed  the  firm  of  Sankey  &  Shorter^  who  had  a 
hw  mill  in  1866  and  1867  in  Bussell  county,  Alabama.    If 
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yoa  were  one  of  said  firm  state  what  connection  James  H. 
Shorter  had  with  the  firm."    The  answer  was,  "I  know 
who  composed  the  said  firm,  James  H.  Shorter  and  myself. 
Mr.  Shorter  furnished  the  mill,  and  I  furnished  the  hands 
and  run  the  mill."     The  second  question  was  of  like  charac- 
ter.    On  these  interrogatories  was  written,  before  they  were 
crossed,  an  objection  because  they  were  leading  and  asked  le- 
gal conclusions.     These  objections  were  insisted  upon  at  the 
trial  and  overruled.     But  it  was  said  in  argument  that  they 
were  not  made  till  the  trial.     Besides  the  foregoing  answer, 
Sankey  therein  testified  that  the  partnership  between  him 
and  Shorter  lasted  till  the  1st  of  March,  1867;  that  he  in- 
vested no  money  in  the  mill,  it  belonged  to  Shorter,  bnt  he, 
Sankey,  bought  stock  to  run  the  mill.     "The  contract  was 
that  I  should  superintend  the  mill,  and    have  one-half  in- 
terest in  the  mill  and  all  appurtenances,  for  which  I  was  to 
pay  Mr.  Shorter."     He  further  swore  that  during  Shorter's 
absence,  in  Cuba,  he,  Sankey,  moved  the  mill  to  another 
place  and  arranged  foe  another  to  furnish  lumber  and  take 
an  interest  in  the  mill.     Here  plain tifi*  closed. 

Defendant's  counsel  then  asked  to  continue,  that  he  might 
get  a  witness  from  Alabama  to  impeach  Sankey,  saying  his 
answers  had  been  in  but  a  few  days,  he  did  not  know  what  he 
would  swear,  and  had  not  had  time  to  get  the  testimony  of 
the  absent  witness.     The   Court   refused   the   continuance. 
Shorter  then  testified  that  in  the  fall  of  1865  he  owned  said 
mill  and  appurtenances,  and  engaged  Sankey  to  supervise  it 
and  gave  him  half  of  the  net  profits  for  his  services;  that 
Sankey  never  had  any  authority  to  use  such  firm  name,  that 
there  was  no  partnership,  nor  did  he  know  Sankey  had  used 
it  till  1867,  and  immediately  took  steps  to  stop  it.     ^'Sankey 
had  no  joint  interest  in  the  property,  nor  joint  interest  in  the 
profits  and  losses  of  the  business;  he  had  a  common  interest 
in  the  net  profits  alone;  he  was  to  share  none  of  the  losses   if 
any  were  sustained  in  the  business."     And  he  denied  know* 
ing  anything  of  the  purchase  of  said  goods^  and  said  it  was 
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afler  the  removal  of  the  mill,  in  his  absence  and  without  his 
knowledge.  He  was  asked  '*  the  usage  of  the  mill  as  to  pur- 
chasing while  he  was  with  it/'  but  the  Court  sustained  an 
objection  to  this  question.  Defendant  sought  also  to  prove 
the  arrangement  which  Sankey  made  with  said  third  person 
when  he  moved  the  mill,  but  the  Court  would  not  allow  him 
to  do  so. 

As  to  the  question  of  partnership  the  Court  charged  the 
jury,  "if  Shorter  was  to  furnish  the  mill,  and  Sankey  was  to 
furnish  the  hands  and  supervise  the  running  of  the  mill,  and 
the  net  profits  were  to  be  divided  between  them,  then  Shor- 
ter was  a  copartner  with  Sankey,  and  as  such  is  responsible 
to  plaintiff.  If  Sankey,  without  the  knowledge  or  consent  of 
Shorter,  formed  a  copartnership  or  made  an  arrangement  with 
Wilkinson,  such  as  was  testified  to,  this  would  dissolve  the 
partnership  of  Sankey  &  Shorter,  and  Shorter  would  not  be 
liable  as  a  partner  for  articles  purchased  by  Sankey  after  such 
agreement  with  Wilkinson." 

Defendant's  counsel  requested  him  to  charge  the  jury: 
1. "  Where  a  party  takes  a  common  interest  in  profits  alone  for 
his  services,  he  is  not  bound  in  law  for  any  losses  of  the  busi- 
ness; and  if  there  are  no  profits  and  some  debts,  and  the 
party  gets  no  profits  and  is  liable  for  no  losses,  there  is  no 
partnership."  2.  **  If  Sankey  and  Shorter  run  a  saw  mill,  and 
Shorter  was  to  pay  one-half  the  net  profits  to  Sankey  for  his 
services  alone,  this  does  not  make  them  partners."  3.  "  Par- 
ticipation in  profits  will  not  necessarily  create  a  partnership 
io  all  cases  as  to  third  persons.  Thus  if  a  party  has  no  in- 
terest whatsoever  in  the  capital  stock,  and  as  between  him- 
self and  the  other  parties  he  has  also  no  rights  as  a  partner, 
but  is  simply  employed  as  an  agent,  and  is  to  receive  a  given 
stun  out  of  the  profits  as  a  compensation  for  his  services,  he 
will  not  be  deemed  a  partner  in  the  concern  from  that  fact 
alone;  nor  as  to  third  persons,  because  the  transaction  may 
justly  be  deemed  a  mere  mode  of  ascertaining  and  paying  the 
compensation  of  an  agent  as  in  a  naked  case  of  agency." 
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4.  *^  The  sayings  of  Sankey  that  Shorter  was  a  partner,  in 
his  testimony^  should  not  be  considered." 

The  Court  refused  to  charge  the  first  request.  He  refused 
the  second^  and  charged  in  lieu  thereof  that  ''  if  Shorter 
furnished  the  mill  and  Sankey  furnished  the  hands  and  run 
the  mill^and  the  net  profits  were  divided  between  them,  then 
Shorter  was  a  partner  with  Sankey,  and  is  responsible  as  soch 
to  plaintiffs.  He  refused  to  charge  the  third  request.  He 
also  refused  to  charge  the  fourth,  and  in  lieu  of  it  charged 
''  that  partnership  or  no  partnership  is  a  fact  which  witnesses 
may  swear  to."  The  jury  found  for  plaintiff  for  the  amount 
sued  for. 

Shorter  says  the  Court  erred  in  overruling  said  objections 
to  jSankey's  interrogatories  and  answers ;  in  refusing  a  oon* 
tinuance;  in  not  allowing  Shorter  to  testify  as  to  the  usage 
of  the  mill ;  in  charging  as  he  did,  and  in  refusing  to  chai^ 
as  requested.     So  much  for  the  first  of  said  cases. 

The  second  is  so  very  similar  to  it  that  a  report  of  it  is 
unnecessary.     They  were  treated  as  one  case  here. 

Jambs  M.  Russell,  for  plaintiff  in  error.  As  to  the  in- 
terrogatories:  R  Code,  sees.  3809,  3811,  3812.  Usage 
competent:  B.  Code,  sees.  3752-1.  Evidence  of  arrange- 
ment with  Wilkinson  competent:  R.  Code,  sees.  1886, 1907, 
1895;  Story  on  P.,  sec.  5 ;  15  Miss.  R.,  370.  The  verdict 
was  contrary  to  law :  18  Ga.  R.,  703 ;  R.  Code,  sec«  1880 ; 
Hansard's  P.  Debate,  volume  178,  page  1274 ;  180,  page 
121 ;  10  Met.  R.,  303 ;  34  Howard's  R.,  536 ;  Story  on  P., 
sees.  32,  36,  38, 49, 43 ;  12  Conn.  R.,  69 ;  14  Pick.  R,  192 ; 
14  Louis  (Mo.)  R.,  52 ;  5  Gray's  R.,  588 ;  6  Met.  R,,  82 ; 
Smith  on  M.  L.,  40;  6  Halstead,  181 ;  1  Denio,  337 ;  2d, 
279 ;  3  Conn.  R.,  132;  5  Iowa,  721 ;  25  Barb.  13, 

Peabody  &  Brannon,  for  defendants  in  error.  The 
questions  are  not  leading :  1  Gr.  on  £v.,  sec.  434.  If  they 
were  Court  may  allow  them :  Ibid,,  sec.  435.    The  exceptions 
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ghoald  have  been  filed  with  interrogatories ;  37th  £ule  of 
Court  Verdict  was  according  to  law :  8  Ga.  B.,  285  ;  14th, 
705;  33d,  243;  36th,  344. 

McCat,  Judge. 

1.  The  important  question  in  this  case,  the  construction 
we  are  to  put  upon  section  1880  of  our  Revised  Code.  That 
section  is  as  follows:  ^^ A  joint  interest  in  the  partnership 
property  or  a  joint  interest  in  the  profits  and  losses  of  the 
business  isonstitutes  a  partnership  as  to  third  persons.  A 
common  interest  in  profits  alone  does  not." 

Under  the  testimony  of  Sankey  in  these  cases,  he  and 
Shorter  were  clearly  partners,  since,  according  to  his.  state- 
ments, he  was  to  furnish  the  hands  and  Shorter  the  mill,  and 
the  profits  to  be  divided  equally.  According  to  this  there 
was  a  joint  interest  in  the  stock,  since  that  was  made  up 
of  the  mill  and  the  hands  to  work  it;  and  the  case  falls  within 
the  terms  of  the  first  line  of  the  section. 

Bat  Mr.  Shorter's  testimony  states  directly  the  contrary  of 
this.  He  furnished,  as  he  says,  the  mill  and  the  hands; 
Sankey  was  a  mere  superintendent,  and  had  no  interest  at  all 
in  the  stock.  He  says  further,  that  Sankey  did  not  have  '^a 
joint  interest  in  the  profits  and  losses,  but  only  a  common 
interest  in  the  profits." 

The  language  of  this  witness  is  in  the  express  words  of 
the  statute,  and,  if  it  is  to  be  taken  literally,  it  comes  exactly 
within  the  last  sentence,  which  declares  in  terms  that  a  com- 
mon ''  interest  in  profits  alone,"  does  not  make  a  partnership 
as  to  third  persons. 

It  is  contended,  however,  and,  we  think,  rightly,  that  it 
is  not  for  the  witness  to  settle  the  rights  of  these  parties  by 
the  particular  language  he  nses.  His  whole  testimony  must 
be  taken  leather,  and  the  Court  is  to  judge  what  he  means, 
when  he  says  that  Sankey  had  not  ''a  joint  interest  in  the 
profits  and  losses,  but  only  a  common  interest  in  the  profits.'' 

VOfc.  XUT— IS. 
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It  is  clear  that  he  means  that  Sankey  was  to  have  an  in- 
terest in  the  net  profits.  Now  it  is  contended,  that  as  the 
^'net  profits"  are  only  what  is  left  after  paying  expenses  and 
losses,  an  interest  in  the  net  profits  necessarily  involves  an 
in  the  losses. 

The  real  question,  therefore,  is,  what  is  meant  by  the  words 
''a  common  interest  in  profits  alone,"  in  this  section  of  the 
statute  ?    Does  it  mean  "  gross  profits,''  or  may  it  also  in- 
clude the  case  of ''net  profits?"     And  if  so,  under  what 
circumstances?    There  is  some  ^^XK>nfusioi|  in  the  authorities 
on  this  subject,  and  it  is  hard  to  reconcile  them.  *  In  a  very 
fair  sense,  it  may  be  said  that  one  whose  interest  is  in  the 
'' net  profits,"  is  also  interested  in  the  losses,  sidce  the  net 
profits  can  only  be  what  is  left  after  paying  the  losses,  and 
there  are  many  cases  to  the  effect  that  one  who  is  thus  inter- 
ested is  a  partner.     Oir  the  other  hand,  it  is  true  that  the 
words  "net  profits"  do  not  necessarily  cover  all  losses,  since  it 
may  be  that  there  are  no  profib,  aud  that  the  concern  is  in  debt; 
and  it  is  very  reasonable  that  one  should  contract  that  he 
is  hot  to  be  liable  for  losses,  meaning  that  if  the  losses  ex- 
ceed  the  profits  he  shall  not  be  liable  for  .any  part  of  the 
excess,  and  there  are  cases  which  clearly  make  this  distinc- 
tion.     There  are  many  cases,  also,  to  the  effect  that  one 
-who  is  employed  as  an  agept  or  clerk,  and  to  6e  paid  for 
his  services  in  a  dhare  of  the  prdfits,  is  not  a  partner,  even  if 
the  profits  meant  be  the  "  net  profits."     The  ground  of  the  de- 
cisions is  that  he  has  no  interest  in  the  profits  as  a  part- 
ner,  hut  that  the  profits  are^merely  the  measure  of  his  losses. 
We  think  the  Code,  section  1880,  uses  li^ugnage  evidently 
intended  to  convey  this  idea.     The  language  is,  that  a  joini 
interest  in  the  profits  and  losses  makes  a  partnership,  bat  a 
common  interest  in  the  profits  does  not.     If  the  interest  is 
the  interest  of  an  owner,  if  there  be  a  joint  seizure,  if  the 
person  whose  interest  is  m  question,  has  a  right,  as  such 
owner,  to  dispose  of  the  profits,,  then  there  is  a  partnerahip, 
if  the  parties  be  seized  per  mi  et  per  tout.    If  one  may  dig- 
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approve  of  or  oontrol  the  profits  as  much  as  the  other,  then 
there  is  a  Joint  interest.  But  if  the  party  whose  interest  is 
in  question  have  only  a  ^'common  interest^'  iq  the  profits 
with  the  other ;  that  is,  if  he  have  no  title  jointly  with  the 
other;  if  his  position  be  that  of  a  mere  employee,  with  no 
right  of  control  as  owner  over  the  profits,  but  with  only  a 
common  interest  in  them,  that  is,  interested  in  common  with 
the  other,  in  their  increase  or'clecrease,  because  they  measure 
the  amount  of  his  wageSj  then  lie  is  not  a  partner.  Story  on 
Partnership;  Lee  vs.  Buckner,  286;  J)alton  City  Council  t;«, 
Dalton  Manufacturing  Company,  33  Georgia,  243.  Same 
case  affirmed  J  37  Georgia,  115. 

We  take  it  for  granted  that  it  was  not  intended  by  the 
Code  to  change  the  well  settled  rul^  upon  thissiibject,to-wit: 
that  if  parties  go  into  an  adventure,  one  furnishing  money  or 
8tock*«nd  the  other  skill  or  labor,  and  to  share  the  net  proJUs, 
they  are  partners,  since  it  follows  that  in. such  a  case  they 
have  a  joird  interest  in  the  profits,     tt  is  significant  that  the 
laqguage  used  is  ^*  a  joint  interest  An  the  losses  and  profits 
constitutes  a  partnership  as  to  third  persons.     A  common  in- 
terest in  profits  alone  does  not.''     The  cliange  of  the  word 
^'joii^,"  in  the  ^first  sentence,  into  '' common,"  in  the  last, 
indi^tes,  as  we  think,  the  meaning  to  be  as  we  have  said. 
Now,  in  this  case,  Mr.  Shorter  swore  that  Sankey  was  only 
an  employee,  that  he  "engaged"  him  to  superintend,  that 
his  interest  was  not  that  of  a  partner,  but  that  be  had  a  com- 
mon interest  in  the  profits.     Now  we  think  the  Court  ought 
to  have  charged  the  jury,  pointing  out  this  distinction,  to- 
wit :  that  if  Sankey's  interest  was  only  in  the  net  profits  as 
a  measare  of  what  Shorter  was  to  pay  him,  if  he  had  no  joint 
interest  with  Shorter  in  them  as  their  mutual  j>ro/>er<y,  then 
there  wzus  no  partnership.     Shorter's  evidence  would  justify 
and  require  such  a  charge.     The  charge,  as  given,  aissumed 
that  Sankey  was  to  furnish  the  hands  and  Shorter  the  mill. 
U  what  Shorter  says  be  true  this  was  not  fair  to  him.    As 
he  tells  it,  there  was  no  furnishing  in  the  matter.     He  en- 
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gaged  or  employed  Sankey.  Sankey  loas  not  to  fiirnish  the 
hands.  We  think  Shorter  had  a  right  to  have  the  law  of 
the  case  put  to  the  jary  in  the  light  of  the  evidence  whidi 
he  presented. 

2.  As  a  matter  of  oonrsei  whatever  be  the  agreement, 
whether  there  be  in  tmth  a  copartnership  or  only  a  hiring 
with  the  employee,  interested  in  the  profits  so  far  only  ss 
that  their  net  amount  is  to  determine  what  his  emplojer 
shall  pay  him  for  his  labor,  whatever  be  the  truth,  if  the 
owner  of  the  property  permit  his  employee,  with  his  knowl- 
edge, to  hold  himself  out  to  the  world  as  a  partner,  he  is 
such  as  to  third  persons.  This  is  nothing  but  plain  common 
sense  and  honesty.  To  allow  the  contrary  doctrine  wonld  be 
to  countenance  fraud. 

3.  It  is  sometimes  difficult  to  say  what  is  a  fact  and  what 
is  a  conclusion.  Half  of  what  every  man  tells  as  facts  is 
nothing  but  very  certain  conclusions.  We  think  partnership 
or  no  partnership,  ordinarily,  may  be  stated  as  a  fiict  Son 
or  no  son,  father  or  no  father,  stand  on  pretty  much  the  same 
footing.  Ordinarily,  such  things  are  stated  as  facts.  A  wit- 
ness who  states  them  b  open  to  cross-examination,  in  which 
the  ground  of  the  statement  can  be  inquired  into.  W^hink 
it  would  be  restricting  the  range  of  statement  too  much  to 
say  that  a  witness  cannot  be  permitted  to  state,  as  a  fact,  that 
one  man  was  a  partner  in  a  firm. 

4.  The  37th  Kule  of  Court  positively  requires  that  objec- 
tions to  interrogatories,  on  the  ground  that  they  are  leading, 
must  be  filed  before  issuing  the  commission :  New  Bales, 
page  16. 

5.  After  a  partnership  is  established,  the  sayings  of  one  in 
reference  to  the  business  binds  the  others ;  but  on  the  qaes- 
tion  of  partnership  or  no  partnership,  to  make  the  sayings  of 
one  bind  the  others  they  must  be  made  under  such  dream* 
stances  as  would  charge  other  persons  on  matters  in  dispute* 
They  must,  by  implication^  at  least,  be  quasi  admiasions  of 
the  party  to  be  charged. 
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Until  the  partnership  is  established,  there  is  no  relation 
between  the  parties  that  should  make  the  sayings  of  one  bind 
the  other,  more  than  there  is  to  make  any  other  sayings  of  one 
man  to  bind  another.  As  the  issue  was  here  partnership  or  no 
partnership,  the  sayings  of  one,  to  bind  the  other,  ought  only 
to  be  such  as  would  amount  to  qv^  admissions  of  the  party 
to  be  charged:  that  is,  said  under  circumstances  where  the 
^lure  to  deny  tbem  amounts  to  an  admission. 

1.  We  have  some  doubt  as  to  our  duty  in  this  case,  but 
upon  the  whole,  we  reverse  the  judgment,  on  the  ground  that 
the  chai^  does  not  fairly  present  the  law,  in  view  of  the 
evidence  of  Mr.  Shorter. 

Judgment  reversed  in  both  cases. 


liEB  L.  Jahes,  plaintiff  in  error,  V8.  Edward  R.  Elliott, 

defendant  in  error. 

1.  Wlien,  upon  the  trial  of  a  bill  filed  to  restrain  the  collection  of  notes 
gi^en  for  the  purchase-money  of  land,  both  cases,  the  common  law 
salt  and  bill  being  filed  together,  it  was  charged  that,  by  the  misrepre- 
sentation and  frand  of  the  vendor  as  to  the  boundary  of  the  land, 
the  ▼endee  made  the  purchase,  and  by  such  frand  he  had  been  mis- 
misled  into  expenses  in  preparation  so  far  as  making  brick,  for  which 
purpose  he  bought  the  land,  and  which  was  known  to  the  vendor  at  the 
time  of  the  sale,  and  the  Court  rejected  the  evidence  offered  by  the 
eompliunant,  the  vendee,  to  show  his  damages  resulting  from  the  al- 
lied frand,  and  also  as  to  the  quality  of  the  land : 

Held^  That  this  ruling  by  the  Court  was  error.  Under  our  law,  fraud 
with  injury  gives  a  right  of  action — Code,  2906,  2907 — and  he  may 
recover  the  damages,  whatever  the  jury  may  allow  in  an  action  against 
him  for  the  purchase* money,  the  rule  of  estimating  damages  being  con- 
fined to  his  actual  damage  which  he  has  suffered  by  the  fraud  of  the 
p«rty,  the  fact  of  fraud  being  for  the  jury  to  determine. 

2.  Sdd  again^  That  it  was  error  to  rule  out  evidence  of  the  deficiency  of 
the  quantity  of  the  land.  Under  section  2600  of  the  Code  apportion- 
meat  of  the  price  as  well  when  the  purchase  has  been  by  lo^  as  per  acre 
may  be  had  when  deception  or  mistake  amounting  to  fraud  is  proven, 
irliich  18  for  the  jury  and  not  the  Court  to  determine* 
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8.  Under  our  opinion  we  hold  that  the  whole  case,  with  the  evidence  of- 
fered, ought  to  have  been  submitted  to  the  jury,  and  let  them  weigh  it 
under  the  legal  rules  governing  evidence. 

Misrepresentation.  Fraud.  Damages.  Reooapment. 
Before  Judge  Hopkins.  Fulton  Superior  Court.  October 
Term,  1870. 

Elliott  sued  James  for  the  unpaid  part  of  the  pttrchase- 
money  of  certain  land  which  he  had  sold  to  James.  James' 
defense  was  that  he  told  Elliott  that  he  was  buying  said  land 
solely  to  make  brick,  and  for  that  purpose  wanted  a  strip  of 
clay  land  which  Elliott  said  was  part  of  the  lot,  and  so  believ- 
ing, he  took  a  bond  for  titles  to  the  lot,  went  upon  it,  spent 
over  $800  00  in  hiring  hands,  etc.,  in  preparing  to  make 
brick,  and  then  found  out  that  said  strip  of  land  was  not  a 
part  of  Elliott's  land,  and  it  was  the  only  part  fit  for  brick 
making,  and  immediately  abandoned  the  premises^  and  of- 
fered to  rescind  the  trade,  but  Elliott  would  not  All  this 
he  proved,  and  asked  to  recoup  from  his  notes  the  amount  so 
expended  by  him.  He  also  offered  evidence  of  a  deficiency 
of  land  from  the  quantity  represented.  Elliott  testified, 
denying  the  material  parts  of  the  defense  toto  ooelo. 

The  Court  ruled  out  all  the  evidence  of  the  damages  sus- 
tained by  James  in  his  preperation  to  make  brick  as  well  as 
evidence  'relating  to  the  deficiency  in  the  quantity  of  the 
land,  and  ruled  that  James  was  not  entitled  to  any  abatement 
or  deduction  from  the  notes  in  consequence  of  said  expendi- 
tures. The  jury  found  for  Elliott  for  the  full  amount  of 
the  notes.     Said  rulings  are  assigned  as  error. 

BoBBBT  Bauoh,  for  plaintiff  in  error,  cited  1  McCord's 
E.,  121 ;  3  Law  Times,  61 ;  6  John  R.,  181 ;  2  Wend.  R., 
385 ;  18  John  R.,  403 ;  2  Head  R.,  445  ;  8  Allen's  R.,  560 ; 
19  Iowa  R.,  162;  Sedg.  on  Dam.,  51,  8,  9, 559 ;  R.  Code, 
sees.  2906,  2907. 

L.  J.  Glenn  &  Son,  for  defendant. 
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LocHBAKEy  Chief  Justice. 

Upon  the  trial  of  this  case,  the  suit  at  common  law  and 
the  bill  in  equity  were  tried  together.  It  appeared  that  Lee 
L.  James  purchased  from  E.  R.  Elliot  a  city  lot  of  four  acres, 
in  the  city  of  Atlanta,  paying  a  part  cash  and  giving  his 
notes  for  the  balance.  The  suit  at  common  law  was  insti- 
tuted by  Elliot  against  James  for  the  balance  of  the  purchase- 
money,  and  James  filed  his  bill  in  which  he  alleges  that  he 
desired  to  purchase  the  lot  for  the  purpose  of  establishing  a 
brick  yard,  and  that  Elliot  knew  his  intention  in  the  pre- 
mises. He  charges  that  Elliot  misrepresented  the  boundaries 
of  the  lot,  representing  a  ridge  upon  the  eastern  side  to  be 
the  boundary,  which  was  nearly  the  whole  of  the  lot,  suited 
for  making  brick;  that  relying  upon  the  boundaries  as  repre- 
sented, he  purchased  the  lot  and  took  a  bond  for  titles  thereto. 
He  further  charges  that  his  sole  object  in  making  the  pur- 
chase was  to  establish  a  brick  yard,  and  that  he  so  informed 
him;  that  after  the  purchase,  he  employed  hands,  put  up  two 
small  booses  and  a  stable  on  the  lot,  and  made  other  prepara- 
tions for  making  brick ;  that  he  had  two  wagons  and  mules, 
etc,  and,  when  he  commenced  levelling  the  lot  and  digging 
up  the  soil,  he  was  informed  the  soil  did  not  belong  to,  and 
was  not  embraced  in  the  boundaries.  He  charges  that  he 
immediately  notified  Elliot  that  he  had  been  deceived,  etc., 
and  was  forced  to  abandon,  etc.  He  charges  that  he  was 
damaged  by  the  deception  practiced  on  him,  $1,286  43.  He 
prays  an  injunction  restraining  the  suit;  that  the  trade  be 
rescinded,  his  notes  delivered  to  him,  and  his  cash  payment 
refunded,  with  interest,  and  that  he  be  decreed  such  damages 
as  he  may  have  sustained  by  the  fraud  practiced  upon  him, 
offering  to  deliver  the  bond  to  be  canceled. 

The  defendant  answered  the  bill,  denying  the  charges 
made  of  the  purposes  of  his  purchase,  and  all  fraud  in  the 
premises.    Evidence  was  introduced  on  both  sides,  and  the 
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jniy  foand  for  the  plaintiff  the  amoant  of  the  notes.    The 
Court  below  ruled  out  all  the  evidence  of  damages  sustained 
by  James  in  his  preparations  to  make  brick,  as  well  as  the 
evidence  rehiting  to  the  deficiency  in  the  quantity  of  the  land, 
and  stated  that  James  was  not  entitled  to  any  abatement  or 
deduction  from  the  notes,  in  omsequence  of  the  expenses  he 
had  been  at,  or  the  damages  be  had  sustained  by  Elliot,  or 
the  want  of  quantity  under  the  evidence.  Which  ruling  of  the 
Court  was  excepted  to  and  forms  the  ground  of  error  assigned* 
1.  The  question  presented  by  the  record  is  a  purely  l^al 
one.    Is  a  party  entitled  to  set  up  damages  by  way  of  recoup- 
ment for  fraud  practiced  upon  him  in  the  purchase  of  prop- 
erty ?    The  law  recognizes  the  right  of  the  party  to  an  action 
for  damages  for  injury  resulting  to  him  from  fraud.     This 
right  is  settled  by  the  Code,  section  2906.     And  section  2907 
declares  "willful  misrepresentation  of  a  material  fact  made 
to  induce  another  to  act,  and  upon  which  he  does  act  to  his 
injury  will  give  a  right  of  action ;"  "  fraudulent  or  reckless 
representation  of  a  fiict  as  true,  which  the  party  may  not 
know  to  be  false,  if  intended  to  deceive,  is  equivalent  to  a 
falsehood.^'    Thus  the  right  of  action  is  declared,  by  our  law. 
If  the  party  has  the  right  of  action  he  may  recoup  the  dam- 
ages in  an  action  against  him  for  the  purchase-money :  Hous- 
ton vs.  Young,  7  Indiana,  200,  and  Lamerson  m.  Marvin,  8 
Barbour,  S.  C.  Reports,  9.    And  the  rule  of  damages  recover 
able  must  be  compensatory,  or  for  actual  damages  sustained, 
and  not  remote,  speculative  or  vindictive.     Perhaps  no  doc- 
trine is  more  complicated  in  the  variety  of  cases  found  in  the 
books  than  the  subject  of  damages.     We  will  notice  one  case 
within  the  analogies  to  this  transaction.     In  Reynolds  vs. 
Cox,  11  Indiana,   262,  the  measure  for  damages   for  mis- 
representing the  location  of  a  mill  and  privil^es,  and  land 
described  in  a  deed,  the  vendor  electing  to  keep   what  did 
pass,  is  what  it  would  cost  to  get  the  land  fidsely  represeoted 
to  be  covered  by  the  deed.''    The  ordinary  rule  of  estimation 
is  the  difference  between  the  value  as  it  is^  and  as  it  would 
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be,  as  represented^  at  the  time  of  the  purchase:  43  N.  H., 
,  363;  12  Rich,  law,  S.  C,  138.  A  great  many  oases  may  be 
foaad  where  damages  may  be  set-off  to  a  suit  for  the  parohase* 
money.  When  there  has  been  breach  of  warranty,  but  few 
cases  where  the  rule  of  estimating  unliquidated  damages 
arising  from  fraud  in  the  representation,  out  of  which  the 
parfy  has  been  put  to  ez|>ense,  are  laid  down  by  any  standard 
writer.  The  principle  we  deduce  from  the  authorities  is, 
that  when,  by  the  fraud  of  a  vendor,  the  vendee  has  been  led 
into  expenses,  he  may  recover  compensation  in  damages  for 
the  actual  injury  he  has  sustained. 

2.  To  illustrate  by  the  case  at  bar :  If  James  had  pur- 
chased this  lot  from  Elliot,  and  the  jury  believed,  from  the 
evidence,  there  was  no  fraud  in  representing  the  boundaries 
of  the  lot  to  him,  and  the  land  was  less  than  sold,  in  quan- 
tity, (and  within  the  section  2600  of  the  Code,  as  to  the  ap- 
portionment of  price,)  then  the  jury  would  find,  by  appor- 
tionment, for  the  deficiency,  as  against  the  notes  sued  for  the 
purchase-money.     But  if  the  jury  believed  that  Elliot  did 
know  the  purpose  ef  the  purchase  was  to  establish  a  brick- 
yard, and  misrepresented  the  boundary  of  the  lot,  fraudu- 
lently deceiving  James  as  to  the  land  sold,  enhancing  the 
part  valuable  for  brick  making,  and  acting  upon  such  frau- 
dulent representations  James  bought,  and  was  put  to  expense 
in  fitting  up  and  preparing  for  the  business,  then  the  damage 
which  James  received  by  the  fraud  of  Elliot  would  embrace 
and  be  measured  by  a  different  rule.     And  the  jury  ought, 
und^  such  facts,  if  proved  to  them  satisfactorily  under  the 
rules  of  law,  have  found  for  James  the  actual  cost  of  the  in- 
jury thus  sustained  by  him.    This  question  was  adjudicated 
in  New  York  as  stated  by  Sedgwick  on  Damages,  page  660. 
It  was  held  that  under  misrepresentations  as  to  the  land  be- 
ing suitable  for  building  lots,  etc.,  the  vendee  could  recoup 
the  damages  which  he  had  actually  sustained  by  the  fraud. 
Sedgwick  lays  it  down  as  impossible  to  fix  any  general  rule, 
and  we  concur  in  the  proposition  so  far  as  to  erect  any  stand- 
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ard  by  which  the  damages  mast  be  estimated.  But  we  thick 
the  general  rule  may  be  stated  that  where  fraud  upon  the 
part  of  a  vendor  induces  the  vendee  to  lay  out  labor,  time 
and  expense,  of  the  fruits  of  which  he  is  deprived,  his  in- 
jury is  to  be  estimated  by  the  amount  of  damage  he  has  ac- 
tually suffered.  This  term  adually  suffered  will  not  embrace 
damages  resulting  from  loss  of  profits  or  the  like,  but  is  con- 
fined down  and  limited  to  the  direct  consequences  of  the  in- 
jury sustained.  In  this  case  the  question  of  fraud  was  a 
fact  for  the  jury  exclusively  to  pass  upon  nndet  the  law 
charged  by  the  Court.  The  testimony  ruled  out  went  to  the 
extent  of  showing  the  cost  and  expense  the  defendant  had 
been  put  to.  We  hold  that  the  proof  was  admissible.  If 
the  jury  found  the  fraud,  the  proof  was  applicable.  If  the^ 
did  not,  the  jury  would  discard  it.  It  was  a  question  for 
them.  Again,  we  may  notice  the  rejection  of  the  evidence 
as  to  the  deficiency  of  the  quantity  of  the  land.  Our  Code, 
section  2600,  declares  in  a  sale  of  land,  if  the  purchase  is 
per  acre,  a  deficiency  may  be  apportioned  in  price,  but  if  the 
sale  is  by  the  tract  or  an  entire  body,  it  cannot,  except  there 
be  deception  or  mistake  amounting  to  fraud,  when  it  may  be 
apportioned.  In  looking  through  this  record  we  are  satis- 
fied that  the  evidence  ought  to  have  been  admitted,  and  the 
law  controlling  it  should  have  been  given  to  the  jury.  Upon 
the  merits  of  this  case,  upon  the  facts,  we  express  no  opinion. 
The  only  question  before  us  is  the  rejection  of  evidence.  Its 
weight  or  significance  we  do  not  adjudge. 

The  whole  case,  in  our  opinion,  ought  to  have  been  sub- 
mitted to  the  jury  to  let  them  weigh  it  under  the  legal 
rules  governing  evidence  and  find  a  verdict  according  to  the 
proof  and  the  charge  of  the  Court  upon  the  law. 

Judgment  reversed  upon  the  ground  the  Court  erred  in 
rejecting  the  evidence  offered,  under  the  fiurts  in  this  case. 
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John  D.  Smith  rf  al.,  plaintiffs  in  error,  m.  P.  L.  Tcrnley, 
adminiatrator,  defendant  in  error. 

K  Jiu^e«  of  the  Peace  mftj  iun«  b  diitiwt'wurant  for  more  than  he 
cui  eDterUin  b  lait  for.     (R.) 

Where  a  p>rtj  levied  a  diitrea*- warrant  on  property  consisting  of  a  lot 
of  drugs,  which  had  been  exempted  by  the  Ordinary  nnder  the  law  of 
personalty  exemption,  and  it  appeared  the  dragn  exempted  bad  been 
mixed  with  other  drugs  bought  b;  the  parties : 

Htld,  That  the  privilege  of  exeraption  extends  only  to  the  articles  ex- 
empted br  the  Ordinary,  and  they  must  be  identified  to  release  them 
from  levy,  and  a  lot  of  drugs  in  a  store,  mixed  with  other  drugs,  are 
liable  to  levy  and  sale,  except  aa  to  such  parts  or  articles  as  may  be 
spe^eally  claimed  and  identified. 
/  Bdd,  again.  That  trheo  a  party  sublets  to  another  under  a  contract  tbat 
^  the  mblessee  is  to  pay  the  rent  due,  this  is  not  such  a  claim  for  rent 
by  the  IsDdlord  as  may  be  enforced  against  the  sublessee  by  levy  of  a 
distress- warrant. 

HM,  again,  That  the  verdict  of  the  jury  in  this  caae  exceeded  the 
amoont  proved  to  be  due  for  rent,  and  we  direct  that  the  plaintiff 
writeoff  the  excess  of  the  verdict  over  the  rent  dun  for  the  actual  occu- 
pancy, or  in  default  thereof  that  a  uew  trial  be  granted. 

JnrisdictioD  of  Jnstice  of  the  Peace.  Homestead  and  Es- 
fmption.  Before  Judge  Habvey.  Floyd  Superior  Court. 
January,  1871. 

Hamilton  &,  Turnlej  were  partners  as  druggists,  in  Rome, 

Georgia.     In  September,  1868,  Tumley  sold  his  interest  in 

the  bueinees  to  Hamilton,  upon  certain  terms  specified  in 

writing,  one  of  which  was  that  Hamilton  would  pay  Turnley 

rent  from  the  lat  of  March,  1868,  to  tlie  lat  of  Jannary,  1870, 

at  S50  00  per  month.     Subsequently,  in  May,  1869,  Smith 

bought  out  Hamilton,  and  agreed,  not  only  to  {lay  Turnley 

the  rent  accruing,  but  that  which  Hamilton  then  owed  Turn- 

[>arty  to  this  agreement,  and  still  looked 

ent.    The  Ordinary  set  apart  (when, 

mith,  as  exempt  from  his  debts,  for  the 

children,  "one  stock  of  merchandize, 

nedicines,  etc.,  specie  value,  $600  00; 


244         SUPREME  COURT  OF  GEORGIA. 

Smith  t».  Turnley. 

one  horse  and  buggy,  specie  value,  $225  00."  Then  Smith 
sold  the  horse  and  buggy,  and  with  the  proceeds  bought 
other  drugs  and  medicines,  and  put  these  with  the  exempted 
lot  of  drugs  and  medicines  and  ''a  large  lot  of  other  drags 
and  medicines."  It  is  said  that  this  was  done  in  February, 
1869.  On  the  15th  of  November,  1869,  Smith's  wife  bought 
his  interest  in  said  stock  and  kept  them  in  said  store  till  the 
29th  of  March,  1870. 

On  this  last  day,  Turnley  was  advised  that  he  could  pro- 
ceed against  Smith  and  his  wife  severally  for  rent  There- 
upon, he  sued  out  a  distress-warrant  against  Mrs.  Smith  for 
$250  00,  and  another  against  Smith  for  $1,250  00.  The  affi- 
davits were  made  before  a  Justice  of  the  Peace,  and  he  issued 
the  warrants.  The  warrants  were  levied  upon  the  drugs  and 
medicines  then  in  the  store,  worth  $200  00.  Smith  claimed 
them  as  trustee  for  his  wife  and  children,  under  said  exemp* 
tion.  The  cases  were  tried  together  by  consent  On  the  trial 
the  foregoing  facts  were  proved. 

Pending  the  trial,  Smith's  counsel  objected  to  the  warrants 
as  void,  contending  that  a  Justice  of  the  Peace  could  not  is* 
sue  a  distress-warrant  for  more  than  $100  00.  The  objection 
was  overruled.  They  also  objected  to  the  contract  betweefi 
Hamilton  and  Turnley  as  irrelevant,  but  the  Court  overruled 
that  objection  also.  The  Court  charged  the  jury  as  follows: 
''When  a  tenant  sublets,  the  subtenant  is  the  tenant  of  the 
original  landlord  and  will  be  liable  to  him  for  the  rent  for 
the  time  he  permits  him  to  remain,  in  case  no  one  else  pays 
it;  but  the  landlord,  in  such  case,  may  agree  to  look  to  the 
first  tenant  alone,  and  if  so,  he  could  not  go  on  the  subten- 
ant; and  the  same  would  be  true  if  the  premises  be  sublet 
again  by  the  first  subtenant."  He  was  requested  to  charge 
that,  if  Smith  ''put  the  personalty  exempt  by  the  schedule,  as 
drugs,  in  the  drug  store,  and  there  are  more  drugs  levied  oa 
than  were  put  there,"  the  jury  should  find  for  claimant  The 
Court  refused  so  to  charge,  but  charged  as  follows :  "  Any 
kind  of  personal  property  may  be  set  aside  under  the  Home- 
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stead  Act,  except  money,  and  the  same  cannot  be  levied  on 
and  sold  for  debt.  But  those  who  claim  it  as  exempt  must 
be  able  to  show,  in  some  way,  that  it  is  the  property  that 
was  so  set  apart,  to  the  satisfaction  of  the  jury.  If  a  stock  of 
drugs,  it  would  be  sufficient  that  the  whole  stock  had  been 
so  set  apart  without  itemizing,  provided  no  more  has  been 
added  to  the  stock  since  it  was  set  apart.  But  if  the  stock 
60  set  apart  has  been,  by  those  who  claim  it,  so  mixed  with 
other  drugs,  which  were  not  in  the  exemption,  as  that  the 
exempted  articles  cannot  be  ascertained  and  identified,  the 
rights  of  creditors  would  not  be  thereby  defeated  from  seiz- 
ing the  property  which  is  liable  to  their  debts.  Let  justice 
be  done,  however,  to  all  parties  as  far  as  can  be.'' 

The  jury  found  that  $1,250  00  was  due  Turnley  for  rent, 
of  which  Smith  owed  $1,000  00  and  his  wife  $250  00,  and 
that  the  property  was  subject  to  the  warrants. 

Claimant's  counsel  moved  for  a  new  trial  upon  the  grounds 
that  the  said  verdict  was  wrong,  and  that  the  Court  erred  in 
overruling  said  objections  and  charging  as  he  did,  and  refus- 
ing to  charge  as  requested.  A  new  trial  was  refused,  and 
error  is  assigned  on  each  of  said  grounds. 

Welliam  D.  Elam,  by  E.  N.  Broyleb,  for  plaintiflT  in 
error. 

Underwood  &  Bowell,  for  defendant.  Justice  can 
iasae  distress- warrant  for  over  $100  00:  15  Oa.  B.,  ...; 
38th,  262.  .The  description  in  schedule  was  too  general : 
40  Ga.  B.,  485.  No  sufficient  identification  of  the  goods 
levied  on  as  having  been  bought  with  proceeds  of  exempt 
property  :  Winslow's  (N.  C.)  B.,  288 ;  25  U.  S.  Dig.,  235 ; 
2l8t,  247;  24th,  267. 

LocHRANE,  Chief  Justice. 

The  record  in  this  case  discloses  a  confusion  of  facts  out 
of  which  it  has  been  difficult  to  ascertain  the  merits.    It 
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appears  that  Turnleyy  as  administrator  of  B.  H.  Lampkio, 
deceased,  made  out  two  affidavits  for  rent  against  the  plain- 
tiffs in  error,  upon  which  distress- warrants  issued,  and  were 
levied  upon  a  stock  of  drugs.     The  property  levied  upon 
was  claimed  by  Amelia  Smith  and  J.  D.  Smith,  under  the 
homestead  and  exemption  laws,  and  the  affidavit  of  J.  D. 
Smith  alleges  that  certain  personal  property  was  set  apart  bj 
the  Ordinary  of  Clay  county,  among  which  was  one  stock  of 
merchandise  consisting  of  drugs  and  medicines,  amounting  to 
$600  00.     And  all  the  property  claimed  was  purchased  with 
the  proceeds  of  the  property  set  apart.    The  two  warranta 
levied  were  one  for  $250  00  for  rent  due  by  Mrs.  Amelia 
Smith,  and  one  for  $1,250  00  for  rent  due  by  John  D.  Smitb. 
The  affidavits  upon  which  these  warrants  are  predicated  fail 
to  set  out  for  what  time  or  term  the  amounts  claimed  are 
due.     It  was  agreed  upon  the  trial  to  submit  both  cases  to- 
gether, and  upon  the  proof  the  jury  found  for  the  plaintiff, 
and  that  the  property  was  subject,  when  counsel  for  the 
Smiths  moved  for  a  new  trial  growing  out  of  alleged  errors 
committed  by  the  Court. 

By  the  evidence,  it  appears  that  Turnley  and  one  Hamil- 
ton, on  the  28th  of  September,  1868,  entered  into  a  written 
agreement,  by  which  Hamilton  bought  from  Turnley  his 
stock  of  medicine,  etc.,  and  agreed  to  pay  him,  as  adminis- 
trator of  Lampkin,  the  rent  due,  and  falling  due  up  to  the 
Ist  January,  1870,  at  $50  00   per   month.     When  J.  D. 
Smith  bought  out  Hamilton,  Turnley  swears  that  he  prom- 
ised to  pay  the  rent  due  by  Hamilton  upotf  this  contract. 
The  purchase  by  Smith  from   Hamilton  was  in  May,  1869, 
and  he  was  to  pay  $1,700  00,  which  Smith  swears  included 
the  rent  due  up  to  the  expiration  of  Hamilton's  lease  or  1st 
January,  1870.     The  testimony  conflicts  upon  this  question 
of  liability  and  promise  to  pay  the  rent  due  by  Hamilton 
upon  the  part  of.  J.  D.  Smith,  and  the  certified  copy  of  the 
personalty  exemption  were  also  in  evidence.     We  have  ex- 
tracted these  facts  out  of  the  bill  of  exceptions^  and  proceed 
to  dispose  of  the  legal  questions  made. 
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1.  The  right  of  a  Justice  of  the  Peace  to  issue  a  distress- 
warrant  for  an  amouut  beyond  his  ordinary  civil  jurisdictioni 
is  clear  and  unquestionable^  and  when  levied  by  the  proper 
officer  and  returned  to  the  proper  Court,  the  warrant  is  le- 
gally biflding  upon  all  parties.  And  it  was  not  error  in  the 
Court  below  to  so  hold  in  this  case. 

2.  It  was  not  error  in  the  Court  to  admit  the  written  evi- 
dence or  agreement,  though  entered  into  between  Turnley 
and  BEamilton.     It  was  a  lease  for  the  premises  in  dispute, 
covering  a  part  of  the  term  they  were  occupied  by  Smith. 
Though  res  inter  alios,  yet,  when  Smith  came  into  possession 
as  a  sub-tenant,  it  was  some  evidence  to  show  the  amount  of 
r^it  due  by  the  tenant,  and  was  the  foundation  for  laying 
the  ground  of  liability  against  Smith  for  his  occupancy,  so 
far  as  that  &ct  was  involved  in  the  issue.     Again,  the  sub- 
tenant is  the  tenant  of  the  landlord  for  the  time  he  actually 
occupies  the  premises;  the  relation  of  landlord  and  tenant 
exists  and  may  arise  out  of  sub-lettiug  the  premises  for  the 
time  the  landlord  permits  the  sub-tenant  to  remain.     But 
the  agreement  by  the  sub-tenant  to  pay  rent  due  before  he 
entered  upon  the  premises,  does  not  constitute  a  debt  for  rent 
as  against  him  that  will  authorize  a  distress  to  levy  and  sum- 
marily enforce  the  collection  by  the  landlord.    This  is  prac- 
tically an  important  question,  and  in  the  case  of  Seniggs  vs. 
G-ibsan  et  al.,  40  Georgia,  519,  this  Court  has  laid  down  the 
principle,  that  to  authorize  a  levy  by  distress-warrant  for 
rent^  "  the  relation  of  landlord  and  tenant  must  have  exis- 
ted during  the  period  for  which  the  rent  is  claimed.'^     How 
far  the  agreement  of  A  with  B,  to  pay  the  rent  due  by  B  at 
the  time  of  the  agreement,  may  be  enforced  as  a  debt  for 
rent  due^  by  the  landlord,  by  distress  upon  the  property  of 
A,  is  a  question  I  have  been  unable  to  meet  decided  either 
way  by  our  Courts,  and  I  follow  only  the  justice  and  judg- 
ment I  entertain  of  the  provisions  of  our  Code  upon  the  sub- 
ject.     In  other  States  I  find  the  principle  recognized  that  the 
assignees  of  a  lease  or  sub-tenant  are  liable  upon  their  pos- 
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session,  and  not  for  back  rents  dae  to  the  landlord*  And  dis- 
tress-warrants, in  the  case  at  bar,  we  hold,  coald  not  be  is- 
sued and  levied  for  rent  due  by  Hamilton  upon  the  proof  of 
a  promise  to  pay  by  Smith,  his  sub-tenant,  such  rent  to  him. 

3.  In  the  matter  of  error  alleged  in  relation  to  the  chaigeof 
the  Court  upon  the  subject  of  *'  exemption ''  we  think  the 
Court  chained  the  law  correctly.  To  assert  the  protection  of 
the  law  in  cases  of  personalty  exemption,  there  must  be  a 
distinct  identification  of  the  property  exempt.  To  exempt  s 
stock  of  drugs  and  then  mix  such  articles  with  others  of  a 
like  kind,  and,  in  the  confusion,  lose  all  identity  of  the  articleB 
exempt,  is  not  the  intention  of  the  law.  It  would  be  mani- 
festly unjust  to  so  hold,  and  such  property  is  liable  to  levy 
and  sale.  And  the  articles  exempted  most  be  specificallj 
claimed  and  identified  to  invoke  the  protection  of  exemptioD 
by  the  Ordinary. 

4.  Upon  the  whole  evidence  and  facts  in  this  case,  we  find 
that  the  parties,  plaintiffs  in  error,  occupied  the  premtsei 
from  the  28th  May,  1869,  until  the  29th  March,  1870,  which 
at  the  price,  $50  00  per  month,  amounts  to  (500  00,  of  which 
time  Mr.  Smith  occupied  some  five  months,  or  $250  00, 
and  we  direct  that  the  plaintiff  write  off  firom  the  verdict  in 
this  case,  the  amount  in  excess  of  the  sum  due  for  the  rent 
during  the  actual  occupancy  of  the  parties,  or  in  defiiult,  that 
a  new  trial  be  granted. 


John  Doe,  ex-dem.  Willinoham  et  aL  vs.  Richard  Roe, 
casual  ejector,  and  J.  S.  Notes,  tenant  in  possession* 

1.  When  a  deed  had  been  snbmitted  to  a  jniy  conveying  lot  nnmber  one,  in 
the  Tillage  of  Cedartowa,  and  a  fraction  west  of  said  lot,  and  it  was 
proven  that  there  were  two  fractions  belonging  to  the  grantor,  one 
small  and  immediately  west,  of  a  triangalar  shape,  lying  between  lot 
number  one  and  a  public  road,  and  one  nearly  equal  in  size,  also  west, 
but  on  the  other  side  of  the  road : 
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iTtM,  That  it  waa  Dot  error  in  the  Coort  to  charge  the  jary,  in  effect,  that 
prima  faeit  the  smalleit  fraction,  and  the  one  immediately  weit,  wat 

2.  The  verdict  io  this  cue  ia  sapported  by  the  eTidenee,  and  the 
CoDrt  below  haTing  refused  a  nev  trial,  this  Coatt  will  not  reforBe  the 
jndgmenL 

Ejectment.    Presumptione.     Charge  of  Court.     Before 
Judge  Habvey.    Polk  Superior  Court.    February  Term, 

1871. 


The  Rome  road  runs  through  Cedartown,  nearly  from 
Dorlh  to  south.  On  the  east  side  of  it  is  lot  number  one, 
contaioing  a  half  acre,  which  is  bounded  partly  on  the  west 
by  a  small  fractional  lot,  separating  it  from  the  road.  On 
Itie  opposite  side  of  the  road  is  another  fractional  lot,  much 
larger  than  the  first,  extending  much  longer  than  number 
oDc,  and  having  on  its  other  sides  Van  Wert  road  andastreet 
laid  off  but  not  opened.  Ejectment  was  brought  upon  the  de- 
mises of  Featlierston,  Watts  and  Willingham,  against  Noyes, 
v\io  was  in  possession,  for  this  large  fraction.  PlaintiSf's 
deeds  conveyed  number  one,  in  said  town,  "  containing  one 
half  acre,  more  or  less,  and  fraction  lying  loesi  of  Boid  half 
acre,"  without  further  description. 

Watts,  who  bought  the  land  from  Willingham,  testified 
that  the  fraction  meant  by  the  deed  was  the  large  fraction, 
and  undertook  to  show  possession  by  statute  of  limitations. 
On  the  contrary,  the  party  who  sold  the  land  to  Willingham 
testified  that  the  small  fraction  immediately  west  of  number 
one,  was  that  conveyed  by  the  deed.  There  was  evidence  to 
rehot  plaiotiff's  possession.  Each  party  adduced  facts  to 
1-         ^        !_     jf  the  deed. 

the  Court  charged  the  jury,  "if 
^ing  west  of  number  one,  the  one 
and  the  other  separated  from  U  by 
the  presumption  of  law  is,  that  the 
meant  by  the  language  of  the  deeds, 
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and  it  requires  proof  to  the  contrary  to  rebut  that  prima  fade 
presumption.  If,  in  a  deed,  a  fraction  is  conveyed,  such  as 
lying  west  of  a  certain  lot  without  more,  and  there  are  two 
fractions,  one  small  one  adjoining  the  main  lot  on  the  west, 
and  one  large  fraction,  as  large  as  the  whole  lot,  not  adjoin- 
ing the  lot,  but  lying  further  off,  the  presumption  of  law  is 
that  such  loose,  general  description  was  not  intended  to  con- 
vey a  large  and  important  piece  of  land,  but  applies  to  the 
small  fraction  and  not  to  the  large  one.  It  may,  however, 
be  overcome  by  proof  in  such  a  case  as  .this.'' 

The  jury  found  for  the  defendant  Plaintiff  moved  for  a 
new  trial,  upon  the  grounds  that  the  verdict  was  contrary  to 
the  evidence  and  certain  other  charges  of  the  Court,  and  that 
said  charge  was  wrong.  The  Court  refused  a  new  trial,  and 
error  is  assigned  on  said  grounds. 

Thompson  &  Turner;  Wright  &  Feathsrston;  E. 
N.  Broyles,  for  plaintiff  in  error. 

H.  Blance  ;  Underwood  &  Rowell,  for  defendant. 

McCay,  Judge. 

1.  We  see  no  error  in  the  judgment  of  the  Court  below  in 
refusing  a  new  trial.   That  part  of  the  charge  which  declares 
the  presumption  to  be  that  the  land  west  of  No.  1  means 
that  immediately  west  is,  in  truth,  nothing  but  a  construction 
by  the  Court  of  the  deed.     That  part  of  the  charge  which 
declares  that,  if  there  be  two  pieces  of  ground  west,  one  very 
small  and  one  of  a  size  approaching  the  body  mentioned  in 
the  deed,  the  law  presumes  the  smaller  one  to  be  intendecl,  is 
not  exactly  a  rule  of  law,  but  it  is  a  rule  of  common  sense, 
and  we  see  nothing  so  out  of  the  way  in  it  as  to  require  a 
new  trial  for  that  reason  only. 

2.  Nor  do  we  think  the  verdict  contrary  to  the  evidence. 
It  is  very  clear  that  Willingham  knew  exactly  how  these 
lots  and  fractions  stood.    He  had  bought  No.  1  and  tUe 
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fraction  soon  after  the  survey,  and  when  he  made  the  bond 
he  probably  had  his  deed  from  the  proprietors  before  him. 
It  would,  in  fact,  be  a  very  strange  and  unusual  proceeding 
to  convey  the  fraction  on  the  other  side  of  the  road  by  say- 
ing it  was  a  fraction  west  of  No.  1,  especially  if  we  remem- 
ber that  it  was  nearly,  if  not  quite,  as  large  as  No.  1.  In  a 
town  where  the  lots  are  laid  off  in  small  parcels,  with  streets 
and  alleys,  such  a  description  of  a  lot  on  the  other  side  of  a 
street  would  be  very  strange  ;  so  strange  that,  to  satisfy  our 
minds  that  such  was  the  intention,  far  stronger  evidence  is 
necessary  than  appears  here.  So  far  from  thinking  the  ver- 
dict contrary  to  the  evidence,  we  agree  with  the  jury  that  the 
case  ia  with  the  defendant. 
Judgment  affirmed. 


M.  EoHN,  plaintiff  in  error,  vs.  G.  B.  Lovett,  defendant  in 

error. 

Where  A,  who  was  the  owner  of  a  storehouse  and  lot  in  the  city  of 
Rome,  left,  at  the  rear  of  sach  storehouse,  an  excavation  walled  up  for 
the  purpose  of  giving  light  to  the  cellar  of  such  storehouse,  and  B, 
who,  on  an  alarm  of  fire,  went  down  to  the  storehouse  adjoining  the 
honse  in  which  the  fire  was,  and  entering  at  the  front  door  went 
through  the  store,  and  going  through  the  back  door  turned  off  the 
gangway,  across  the  opening,  and  fell  in  and  was  injured  : 

Held^  That  the  digging  of  an  open  space  in  the  rear  of  the  storehouse  by 
A  upon  his  own  ground  was  a  lawful  act  by  htm,  and  he  had  the  right 
to  keep  it  there  as  an  appurtenant  right  for  the  use  of  his  property, 
and  B  falling  in  by  accident,  the  same  not  being  near  to  a  public 
street  or  crossing,  gave  no  right  to  recover  damages  from  A  as  a 
wrongdoer  in  the  premises,  and  B  going  there  on  account  of  the  fire 
did  not  change  the  rule. 

l\lien  the  charge  of  the  Court  and  refusal  to  charge,  misconceived  the 
law  of  the  case,  and  the  Court  refused  a  new  trial : 

Heldf  That  this  was  error. 

Nuisance.  Highways.  Negligence.   Before  Judge  Kirby. 
Flojd  Superior  C!ourt.    July,  1870. 
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Broad  street  and  Green  street,  Rome  Greorgia,  are  parallel, 
and  about  one  hundred  and  fifty  or  two  hundred  feet  aptrt 
Kohn  owned  a  store  fronting  on  Broad  street  and  ruDniog 
back  from  seventy-five  feet  to  one  hundred  feet.     At  its  rear 
was  an  excavation,  about  ten  feet  deep  and  about  the  same 
width.     It  was  made  to  light  the  cellar,  and  had  been  there 
many  years,  unguarded.   It  was  covered  only  by  a  plank  walk, 
as  wide  as  the  back  door.     For  over  a  year  the  house  aod 
cellar  had  been  in  the  possession  of  Kohn's  tenant,  who  had 
frequently  told  Kohn  said  place  was  dangerous.     But  no  one 
fell  into  it  till  Lovett  fell  in  one  night,  as  he  was  rashing 
through  the  store  to  a  fire  on  premises  in  the  rear.    Lovett 
was  severely  injured  by  the  fall,  and  sued  Kolin  for  dam- 
ages.    The  Court  was  requested  to  give  certain  charges  to 
the  jury,  but  refused.     These  and  what  he  did  charge  appear 
in  the  motion  for  a  new  trial.     Lovett  obtained  a  verdict  for 
$2,000  00.     Kohn  moved  for  a  new  trial  upon  the  following 
grounds : 

Ist.  Because  said  verdict  is  contrary  to  the  evidence. 

2d.  Because  said  verdict  is  strongly  and  decidedly  against 
the  weight  of  evidence. 

3d.  Because  said  verdict  is  contrary  to  law,  and  contrary 
to  the  law  governing  the  evidence  in  said  cause. 

4th.  Because  the  verdict  of  the  jury  and  damages  given 
by  the  jury  to  plaintiff  are  exc^ive,  and  not  justified  bj 
the  evidence  and  law  applicable  to  the  cause, 

5th.  Because  the  Court  erred  in  refusing  to  give  the  jury 
the  following  charges,  having  been  requested  to  do  so  in 
writing : 

^'  1st.  That  if  the  plaintiff,  Lovett,  excited  by  being  sad* 
denly  aroused  from  sleep  by  alarm  of  fire,  ran  into  a  house 
seventy-five  or  eighty  feet  long,  occupied  at  the  time;  rusbed 
to  the  back  part  of  it,  and  finding  back  door  closed,  turned 
and  went  back  to  front  again,  and  again  turned,  on  another 
alarm,  went  back  and  found  the  back  door  open;  and,  Qnd^ 
excitement,  passed  out  on  to  a  platform  over  an  excavation 
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immediately  in  rear  of  the  house,  and  seventy-five  or  eighty 
feet  from  either  highway,  and  obliqued  to  the  left,  and  fell 
into  the  excavation,  the  premises  being  then,  and  having 
been  for  many  months  occupied  by  other  parlies  than  defend- 
ant, the  defendant  is  not  liable  for  any  damage  plaintiff  may 
have  received. 

2d.  If  said  premises  had  been  occupied  for  more  than 
thirteen  months  by  other  parties,  who  had  sub-let  the  prop- 
erty, said  parties  were  the  temporary  owners  or  purchasers 
of  said  property,  and  if  anybody  was  liable,  it  was  said  par- 
ties, and  not  the  defendant. 

6tb.  Because  the  Court  erred  in  not  giving  the  following 
charges  as  requested,  (the  same  being  in  writing,)  without 
qualification  or  addition  thereto,  to-wit : 

Ist*  ''Where  an  excavation  is  made  near  to,  but  not  substan- 
tially adjoining  a  public  highway,  at  common  law  no  action 
lies  against  the  owner  of  the  land  by  a  person  who  has  strolled 
off  the  highway  and  fallen  into  such  excavation.''  (Section 
4,  Hurls  and  Norman,  page  67.)  The  Court  added,  'M 
give  you  this  as  the  law,  gentlemen  of  the  jury,  with  these 
qualifications :  that  if  the  plaintiff  was  on  the  premises  for 
the  purpose  of  aiding  in  stopping  a  conflagration,  and  fell 
into  a  pit  or  excavation  left  unguarded,  the  defendant  is 
liable,  and  you  must  find  for  the  plaintiff,  if  the  proof  is 
that  plaintiff  was  damaged.''  And  farther,  ''  I  charge  you 
that  the  streets  of  an  incorporated  city  are  different  from 
an  ordinary  highway,  as  everybody  is  obliged  to  pass  along 
them." 

''2d.  The  occupant  of  land  is  under  no  obligation  to 
strangers  to  place  guards  around  excavations  made  by  him, 
aoless  such  excavations  are  so  near  a  public  way  as  to  be 
dangerous  under  ordinary  circumstances  to  persons  passing 
upon  the  way,  and  using  ordinary  care  to  keep  upon  the 
proper  path.  When  the  excavation  is  at  a  considerable  dis- 
tance from  the  proper  path  or  street,  the  owner  or  occupant 
is  not  liable  to  a  stranger  falling  therein,  whether  consciously 
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or  unconsciously  off  the  path/'  The  Court  said  :  ^'  I  charge 
you,  gentlemen,  that  this  is  the  law  with  the  qualifications  ia 
the  last  preceding  charge.'' 

7th.  Because  the  Court  erred  in  giving  the  following 
charges  to  the  jury^  at  the  request,  in  writing,  of  the  plain- 
tiff's counsel: 

1st.  '^  That  a  party  cannot  permit  an  excavation  to  remain 
unguarded  on  land  which  he  has  expressly  or  impliedly 
thrown  open  to  the  public,  or  which  abuts  on  a  public  fair- 
way, without  being  answerable  for  the  consequences,"  de- 
fendant's counsel  insisting  that  there  was  no  evidence  to  show 
that  defendant  had  ever  expressly  or  impliedly  thrown  open 
the'  interior,  or  any  portion  of  his  lot  to  the  public,  or  that 
the  excavation  or  pit,  into  which  plaintiff  fell,  abuts  on  a 
public  highway,  but  to  the  contrary,  that  said  excavation 
was  about  the  centre  of  the  lot,  immediately  in  rear  of  the 
store  house,  seventy-five  or  eighty  feet  from  either  poblic 
highway,  and  has  been  there,  in  its  present  oondition  for 
more  than  twelve  years. 

2d.  ^'  That  if  Lovett  was  on  the  premises  of  Morris  Kohn, 
the  defendant,  for  the  purpose  of  saving  the  house  from  burn- 
ing, or  aiding  in  stopping  a  fire  in  an  adjoining  house  in  the 
city  of  Kome,  he,  Lovett,  was  not  an  intruder  or  trespasser." 

3d.  ^^  That  if  the  plaintiff,  being  on  the  premises,  on  law- 
ful business,  in  the  course  of  fulfilling  his  duty,  in  which  the 
owner  has  an  interest,  without  negligence  on  his  part,  &Ils 
into  a  pit,  left  open  and  unguarded  by  the  owner,  the  owner 
is  fiable." 

4th.  '^That  if  the  jury  believe,  under  the  law  and  evi- 
dence, that  the  plaintiff  is  entitled  to  recover,  and  is  without 
fault  himself,  he  is  entitled  to  recover  such  damages  as  will 
compensate  him  for  the  injury  received,  and  his  sufferings 
mental  and  physical;"  defendant's  counsel  insisting,  that 
there  was  no  proof  as  to  the  amount  of  damage,  if  any^  re- 
ceived by  plaintiff,  or  of  the  value  of  his  employment,  or  of 
his  sufferings,  physical  or  mental,  and  no  opinion  given  by 
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any  witness  as  to  their  value,  or  as  to  the  amount  of  damage 
he  is  entitled  to,  if  any." 

6th.  "If  the  plaintiff,  on  a  dark  night,  while  passing  the 
vicinity  of  the  excavation  or  pit,  for  necessary  or  lawful  pur- 
poses, and  there  being  no  fence  or  barrier  across  it,  fell  into 
it,  and  was  injured  ;  the  defendant,  if  he  is  owner,  is  liable.^' 

8th.  Because  the  Court  erred  in  giving  the  following  charge: 

"The  law  of  this  case  is,  that  the  defendant  may  have 
been  guilty  of  negligence  without  any  liability  to  plaintiff, 
if  the  plaintiff  was  not  exercising  ordinary  diligence  when 
he  reeeived  the  injuries.  To  render  the  defendant  liable  for 
injuries  to  persons  in  cases  like  this,  he,  the  defendant,  must 
have  been  guilty  of  negligence,  and  the  plaintiff  must  have 
exercised  ordinary  diligence  and  caution.  If  the  plaintiff 
was  a  trespasser  upon  the  premises  of  defendant,  or  if  he  was 
not  a  trespasser  and  did  not  use  ordinary  diligence,  the  de- 
fendant is  not  liable.  If  he  had  the  right  to  go  upon  the 
premises  and  received  any  injuries  by  the  neglect  of  the  de- 
fendant, he  is  liable  to  the  plaintiff  for  whatever  you  may 
find  to  be  the  value  of  the  injuries  done  him.  If,  in  an  in- 
corporated city,  upon  the  alarm  of  fire,  a  person  enter  upon 
the  premises  of  another,  for  the  purpose  of  extinguishing  it, 
and  is  injured  by  falling  into  an  excavation  left;  unguarded 
or  unfenced,  by  the  negligence  of  the  defendant,  he  is  liable." 
(See  this  case  43  Georgia  Reports,  179.) 

DuNLAP  SooTT,  for  plaintiff  in  error,  on  the  main  ques- 
tion, said  Kohn  used  his  property  lawfully  and  not  negli- 
gently: Cro.  James,  158;  17  John  R.,  100;  1  Pick.  R., 
418  ;  Comyn's  Dig.,  Nuisance  (c) ;  1  Roll.  Abr.,  88.  The 
Court  should  have  charged  as  requested,  without  qualifica- 
tion :  4  Hurls.  &  Norm.,  67 ;  Sherman  &  Redfield,  sec.  505 ; 
10  Metcalf,  371 ;  12  Mass.  R.,  222.  As  to  negligent  use  of 
one's  property,  see  authorities  just  cited.  Lovett  was  negli- 
gent: 2  Gr.  R.,  310 ;  32  Maine  R.,  574,  46,  536 ;  8  Mich. 
R.,  388.  The  tenant,  and  not  owner,  is  liable :  4  Term  R.,  318 ; 
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27  Penn.  R.,  183 ;  Taylor's  L.  &  T.,  109;  14  6a.  K,  259, 
266. 

Underwood  &  Rowell,  for  defisndant  in  error,  as  to 
Kohn's  liability,  cited  R  Code,  sec.  2902 ;  Sherm.  &  Bed. 
on  N^.,  571 ;  4  Best  &  Sm.  Eac.  L.  R.,  149 ;  Exodas,  2l8t 
ch.,  33,  34;  26  U.  S.  Dig.,  385;  38  6a.  R,  346;  39th, 
729 ;  22  U.  a  Dig.,  421 ;  16  Ind.  R.,  314.  What  is  public 
nnisance  is  for  the  jury :  1  Burr  R.,  337 ;  4  Esp.  R.,  200 ; 
1  Strange,  586 ;  Bouv.'s  L.  Die.,  ''  Nuisance ; "  7  6a.  K., 
296 ;  28th,  399.  Distance  from  highway  not  material  : 
30  Conn.  R,  535 ;  1  Am.  L.  Cases,  651 ;  9  C.  &  B.,  392; 
23  Penn.  R.,  209.  Both  owner  and  lessee  are  liable :  Sherm. 
&  Red.  on  Neg.,  560,  565,  sees.  502,  361 ;  Taylor's  L.& 
Tenant,  124,  sec.  175,  note  2.  Negligence  is  fact  for  jury  to 
find:  19  Coon.  R,  566;  5  Moore's  P.  C.  Cases,  110;  32 
Barb.  (N.  Y.)  R,  81 ;  13  6a.  R.,  370. 

LocHBAKE,  Chief  Justice. 

This  was  an  action  brought  by  Lovett,  to  recover  damages 
from  Eohn.  The  jury  found  for  the  plaintiff  $2,000  00, 
and  the  Court  overruled  a  motion  made  for  a  new  trial  upoo 
several  grounds  in  the  case. 

It  appears  that  Kohn  was  the  owner  of  a  storehouse  in 
the  city  of  Rome,  that  in  the  rear  of  the  house  there  was  an 
excavation  dug  out  to  give  light  to  the  cellar,  some  six  or 
seven  feet  wide,  ten  feet  deep,  and  running  back  across  the 
whole  width  of  the  house.    Lovett,  being  aroused  by  an 
alarm  of  fire,  went  down  to  it  in  the  house  adjoining  the 
store  of  Kohn,  and  going  through  Kohn's  store  from  the 
front,  he  went  out  of  the  back  door,  and,  turning  off  some 
plank,  fell  into  the  excavation  and  was  personally  injured. 
This  excavation  was  some  seventy-five  or  one  hundred  feet 
from  the  street  or  highway.     Was  Kohn  liable  to  Lovett  for 
damages  under  the  facts?    For  this  question  settles  the  bal- 
ance of  the  questions  presented  by  the  record.    We  have  ex« 
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amined  the  various  authorities  upon  the  subject  of  damages^ 
and  recognize  the  learned  labor  expended  upon  the  question 
in  the  brief  of  the  defendant  in  error.  But  in  the  view  we 
take  of  this  case^  it  is  compressed  into  a  short  compass;  the 
principle  of  law  that  controls  it  is  plain  and  easily  under- 
stood. And  we  premise  by  saying,  if  the  act  is  actionable, 
the  right  of  suit  lies  against  the  owner  of  the  property,  and 
not  the  lessee  or  tenant.  For  the  tenant's  liability  arises  out 
of  some  fault  or  neglect  of  his,  and  not  for  the  original  defect 
existing  at  the  time  of  his  lease. 

The  naked  question  of  this  case  is,  had  Kohn  the  right  to 
dig  in  rear  of  his  store  an  excavation  to  give  light  into  his 
cellar?  If  he  did,  and  the  act  was  the  exercise  of  a  lawful 
right,  he  is  not  liable  for  damages.  If  he  did  not  have  the 
right,  and  it  was  an  illegal  exercise  of  his  dominion  over  his 
own  property,  he  is  liable.  Whether  he  did  or  did  not  have 
the  right  depends  upon  other  circumstances.  In  the  first 
place,  a  man  has  no  right  to  dig  a  pit  on  his  own  land  so 
near  a  public  highway  that  a  passer-by  may  be  injured  ;  he 
may  not  use  his  own  property  so  as  to  injure,  or  cause,  by 
his  n^ligence,  injury  to  others.  These  principles  are  settled. 
Does  a  cellar  light  off  a  street  and  not  near  to  a  highway  come 
within  the  principle?  Kohn  would  be  liable  if  the  act  was 
not  lawful,  and  he  would  be  still  liable  if  the  act  was  done 
with  negligence,  so  that  passers-by  might  be  injured.  After 
consideration  of  the  authorities,  we  are  of  opinion  that  Kohn 
had  the  right  to  dig  this  opening  in  the  rear  of  his  store,  and 
that  its  being  off  the  street  some  one  hundred  feet,  and  not 
near  to  any  pass-way,  where  it  would  have  been  dangerous, 
under  ordinary  circumstances,  to  persons  passing,  he  was  not 
guilty  of  actionable  negligence  in  the  premises.  And  the 
fact  that  Lovett  went  down  to  aid  in  extinguishing  a  fire 
does  not  affect  the  question.  He  went  through  the  store 
from  the  front  door,  and  unfortunately  fell  into  the  opening. 
But  the  right  of  the  owner  of  land  cannot  be  abridged  by 
accidents  which  may  happen.    A  man  may  dig  upon  his  own 


258         SUPREME  COURT  OF  GEORGIA. 

Byrd  et  al.  vs.  Byrd. 

soil  away  from  a  high>va7,  ^^^  '^^^  right  is  not  subject  to 
abridgment  by  parties  happening  to  go  out  of  their  way  into 
his  farm  and  falling  into  it.     And  the  great  right  which 
every  man  has  to  be  protected  in  life  and  limb,  and  which 
makes  every    one  who,  culpably,  by   his  negligence,  de- 
prives him  of  these  blessings,  liable  to  make  compensation  iu 
damages,  does  not  enhance  and  is  not  infringed  by  the  abso- 
lute rights  which  every  man,  upon  his  own  land,  has  to  make 
such  improvements  as  he  may  please  to  have,  provided  they 
are  not  near  a  highway  or  place  where  parties  passing  by 
may,  with  ordinary  care,  get  out  of  the  way  and  be  injured. 
Under  the  facts  here  in  the  case  at  bar,  we  think  that  he 
placed  the  opening,  walled  up,  behind  his  store,  for  useful 
and  legitimate  purposes.    He  had  a  right  to  do  what  he  did, 
and  Lovett,  going  down  there  in  the  manner  he  did,  and 
running  through  the  store,  has  no  right*  of  action.     This 
opening  occupied  the  same  condition  legally  that  a  trap  door 
open  to  his  cellar  would,  into  which,  if  going  through,  he 
fell,  and  in  regard  to  which  it  would  be  damnum  abtqite 
injuria. 

And  we  therefore  hold  the  Court  erre<l  in  his  chai^;es  to 
the  jury,  and  in  refusing  a  new  trial,  and  we  reverse  the 
judgment  upon  that  ground. 


Nancy  Byrd  d  al.,  plaintifis  in  error,  v8.  John  P.  Byrd, 

defendant  in  error. 

A  died  leaying  a  will  providing  that  each  of  bis  children  on  coming 
of  age  should  receive  two  negroes^  at  a  valaation,  and  the  balance 
of  the  estate  reihain  together  for  the  support  of  the  others  ootil  the 
youngest  came  of  age,  when  the  whole  should  be  equally  divided,  each 
accounting  for  the  negroes  received,  according  to  their  value.  And 
one  of  the  children  came  of  age  in  1861,  and  received  his  two  n^roes 
and  receipted  for  them  at  the  value  of  $1,100  00,  and  after  the  war, 
and  the  emancipatioa  of  the  slaves,  all  the  legatees  met  and  divided 
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the  lands  equallji  not  charging  the  negroes  received  in  1861  against 
the  legatee  who  received  them*  and  making  mutual  deeds  to  each  other 
of  the  lands  falling  to  each,  all  being  of  full  age,  and  aware  of  the  re- 
ceipt of  the  negroes  as  stated  : 

Held,  That  in  the  absence  of  any  charge  of  fraud  or  mistake  or  ignorance 
or  of  any  other  reservation  or  agreement,  a  bill  is  demurrable  which 
prays  a  cancellation  of  the  deeds  to  the  legatee  receiving  the  negroes, 
and  seeks  that  he  be  compelled  to  account  to  the  other  legatees  for  their 
estimated  value.  The  deeds  are,  prima  faciCj  an  accord  and  satisfac- 
tion, and  if  made  without  fraud  or  mistake  are  binding  as  an  executed 
settlement  and  division  of  the  property  bequeathed  by  the  will. 

"Wills.     Conveyancing.     Pleading.    Before  Judge  Har- 
vey.    Chambers.     Floyd  county.  May,  1871. 

This  bill  by  Nancy  A.  Byrd  and  Thomas  M.  Byrd  against 
John  P.  Byrdy  contained  the  following  averments :  They 
are  all  heirs  of  John  G.  Byrd  and  distributees  of  his  estate. 
He  died  testate,  leaving  $7,500  00  of  property,  consisting  of 
land,  slaves,  etc.  His  wife  was  made  his  executrix,  and  the 
will  directed  the  property  to  be  kept  together  for  a  term  stated 
and  then  divided  equally  between  herself  and  the  six  child- 
ren, except  that  certain  of  them  were  to  receive  certain  slaves 
at  a  valuation,  and  account  for  them  in  the  final  distribution. 
In  May,  1861,  John  P.  received  from  the  executrix  property 
valued  at  $1,100  00,  according  to  the  provisions  of  the  will. 
The  results  of  the  war  so  changed  the  value  and  character 
of  the  estate  that  it  is  impossible  now  so  to  divide  it  that 
complainants  can  get  $3,100  00  as  their  shares.  In  Novem- 
ber, 1868,  the  land  belonging  to  the  estate  was  divided  by 
deeds  among  the  heirs,  and  John  P.  received  in  said  division 
the  east  half  of  land  lot  number  one  hundred  and  fourteen,  in 
the  fourteenth  district  and  second  section  of  said  county,  con- 
taining eighty  acres,  and  also  thirty-two  acres  of  number  one 
hundred  and  thirty-nine  of  the  same  section,  worth  $1,500  00. 
The  deeds  made  and  executed  by  the  heirs,  distributees  and 
legatees  of  the  estate  are  void,  and  were  delivered  without 
consideration ;  for  the  land  belonged  to  said  estate  and  should 
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have  been  made  to  pay  oompIaiDants  as  much  as  would  make 
them  equal  to  John  P.  And  this  land  still  belongs  to  the 
estate.  Thej  specifically  set  forth  how  much  money  it  would 
require  to  make  this  equality,  and  prayed  that  said  deeds  be 
canceled  and  the  land  sold  for  distribution. 

This  bill  was  demurred  to  as  insufficient  in  law,  and  the 
Chancellor  dismissed  it.     That  is  assigned  as  error. 

Unberwood  &  RowELL,  for  plaintiffs  in  error. 

Wbight  &  Featherston;  Robert  Fouche,  for  de- 
fendant. 

McCay,  Judge. 

This  bill  admits  that  the  defendant  holds  the  deeds  it  seeks 
to  have  delivered  up  to  be  canceled,  by  their  own  acL    It 
does  not  charge  that  they  were  made  under  a  mistake,  or 
procurred  by  any  fraud,  or  that  either  of  the  signers  were 
under  any  disability.     They  do  not  even  assert  that  they 
were  made  in  ignorance  of  any  legal  rights  in  the  grantees. 
It  is  true  the  bill  does  charge  that  they  were  made  without 
consideration,  and  adds  that  they  are  therefore  void.    But 
we  do  not  agree  with  the  conclusion  thus  arrived  at    A 
deed  to  lands,  fully  executed,  is  not  void  for  want  of  a  valu* 
able  consideration.     If  there  be  a  good  consideration  it  is 
valid :  Code,  section  2648.     And  if  the  property  be  deliv- 
ered in  pursuance  of  the  deed  it  is  good  without  any  consid- 
eration at  all,  as  a  gift  :  Code,  section  2615.     This  bill  does 
not  set  forth  the  deeds,  and  we  are  unable  to  say  whether 
they  purport  to  be  for  a  valuable  consideration  or  a  good  con- 
sideration, or  whether  they  are  based  upon  the  mutual  deeds 
made  by  all  parties  at  the  division.     Nor  does  the  bill  say, 
in  terms,  that  possession  went  in  accordance  with  the  deeds. 
But  it  is  the  duty  of  a  complainant  to  state  his  own  case, 
and  the  Court  will  not  infer  facts  to  help  him.     The  bill  says 
the  defendant  received  these  lands  in  the  division,  and  the  in* 
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fereDce   is  irresistible  that  he  took  possessioui  unless  it  be 
stated  to  the  contrary. 

Why,  then,  should  this  solemn  act  of  tlie  parties  be  set 
aside?     Was  it  done  under  a  mistake  ?    Was  there  any  de- 
ception ?     Was  it  supposed,  at  the  time,  that  there  was  other 
property,  out  of  which  the  equality,  so  insisted  upon,  could 
he  effected  ?     Nothing  of  this  kind  is  stated.     We  suspect 
the  truth  to  be,  that  the  parties  have  simply  changed  their 
minds;  that  when  their  lands  came  to  be  divided,  all  parties 
felt  that  the  equality,  the  testator  provided  for,  could  be  best 
secured  by  paying  no  attention  to  negro  property,  which  this 
defendant  had  got  in  1861.     It  had  probably  met  with  the 
same  fate,  as  did  the  negroes  which  remained  undistributed 
in  the  hands  of  the  executrix.     If  this  was  the  truth,  it  was 
eminently  proper,  as  a  matter  of  honest  equity  and  brotherly 
fairness,  that  they  should  not  be  counted.     And  if  they  had 
been  sold  by  him,  and  the  other  legatees,  with  a  knowledge 
that  he  had  received  them  without  mistake,  or  fraud,   or 
ignorance,  consented  that  he  should  oome  in  to  a  full  share 
of  the  lands,  and  that  consent  has  been  carried  into  execu- 
tion, we  see  no  way  to   help  them  on  their  subsequent  re- 
pentance.    The  bill  seems  to  take  special  care  not  to  set  forth 
the  whole  of  the  case.     It  uses  only  general  terms,  and  were 
it  not  that  the  bill  is  made  an  exhibit,  we  would  not  even 
know  that  this  $1,100  00  was  received  by  defendant  in  ne- 
groes, as  provided  by  the  will.     The  bill  says  that  since  the 
division  of  the  land  there  is  nothing  lefl.     But  did  not  the 
complainants  know  that?     If  they  did  not,  and  acted  under 
a  mistake,  it  ought  to  have  been  so  stated  in  the  bill.    The 
fact  that  these  lands  were  divided  by  the  parties,  and  mutual 
deeds  made,  instead  of  having  a  division  made  under  the  law 
itself,  indicates  that  they  had  all  abandoned  the  idea  of  car- 
rying out  the  letter  of  the  will.     As  we  have  hinted,  we  sus- 
pect this  bill  to  be  an  afler-thought,  and  to  be  based  on  a 
dispoeition  to  take  back  an  arrangement,  fully  executed  and 
entered  into  freely,  without  fraud  or  mistake.    We  do  not 
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think  this  can  be  done.     It  is  an  aceord  and  satis&etion, 
fally  executed,  and  cannot  be  taken  back  without  some  other 
reason  than  mere  dissatisfaction. 
Judgment  affirmed. 


Cabhabt  &  Brother,  plaintifli  in  error,  V8.  M.  R  Paba- 

UORE,  defendant  in  error. 

The  plaintiffs  in  the  soit  having  resided  oat  of  the  State  at  the  making  of 
the  contract,  and  continaoaslj  since,  there  were  no  legal  taxes  due 
this  State  npon  the  same,  and  the  affidavit  was  nnneceasary  that  all 
l^;al  taxes  had  been  paid. 

Belief  Act  of  1870.     Before  Judge   Harvey.     Floyd 
Superior  Court    May  Term,  187L 

Carhart  &  Brother  sued  Paramore  upon  his  note,  made  in 
1861.  It  was  admitted  that  plaintifls,  at  the  making  of  the 
note,  and  ever  since,  had  been  citizens  of  New  Tork,  and 
defendant  a  citizen  of  Georgia.  Plaintifls  kept  actual  pos- 
session of  the  note  till  1869,  when  they  sent  to  their  attor- 
neys in  Greorgia.  Because  plaintifls  had  filed  no  affidavit  of 
the  payment  of  taxes  on  said  claim,  the  Court  dismissed  the 
suit.    That  is  assigned  as  error. 

Alexander  &  Wright,  for  plaintifls  in  error. 

Smith  &  Branhah,  for  defendant 

McCay,  Judge. 

This  case  stands  upon  the  same  ground  as  the  case  of  Coir 
Una  V8.  MiUeTy  from  the  Pataula  Circuit,  decided  at  this  term, 
and  is  controlled  by  it 

Judgment  reversed. 
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Reuben  Taylor,  plaintiff  in  error,  va.  The  State  of 

Georgia,  defendant  in  error. 

1.  Where  an  indictment  charged  the  prisoner  •with  simple  larceny  of  a 
chestnut  sorrel  horse,  of  the  value  of  $100  00,  etc.,  and  the  Court 
overruled  a  motion  for  acquittal,  etc.  upon  the  ground  that  the  indict- 
ment did  not  describe  the  property  stolen : 

Htldf  That  this  was  not  error;  when  the  proof  showed  that  the  animal 
stolen  was  a  horse,  the  allegation  to  that  effect  is  sufficiently  distinct 
and  definite  under  the  Code,  as  to  the  nature,  character  and  sex  of  the 
Boimal,  and  the  allegation  that  he  was  a  chestnut  sorrel  horse,  was 
such  a  mark  of  identity  as  came  within  the  requirements  of  the  statute. 

2.  An  indictment  against  a  negro  need  not  describe  him  as  a  colored 
person.     (B. ) 

3.  Heldf  again.  That  upon  a  trial  for  larceny  of  a  horse,  a  bill  of  sale 
to  the  horse  offered  by  the  prisoner,  without  showing  aliunde  its  bona 
fide  execution  was  inadmissible  as  evidence,  and  the  Court  committed 
no  error  in  ruling  out  the  testimony. 

Criminal  law.  Pleading.  Before  Judge  Harvey.  Floyd 
Superior  Court.     May  Term,  1871. 

Taylor,  a  negro,  was  indicted  for  horse-stealing.  The 
only  description  in  the  indictment  of  the  animal  stolen  was, 
"  one  chestnut-sorrel  horse,  of  the  value  of  $100  00,  of  the 
goods  and  chattels  of  Albert  Berrien."  The  indictment  did 
not  mention  Taylor's  color.  The  taking  was  abundantly 
proven.  The  evidence  described  the  animal  only  as  the  in- 
dictment did.  Taylor  then  stated  to  counsel  appointed  to 
defend  him  that  he  had  "  a  receipt  for  the  horse,"  and  pro- 
duced what  purported  to  be  a  bill  of  sale  by  one  Sage  convey- 
ing the  horse  to  him.  His  counsel  stated  that  he  had  just 
learned  this,  and  making  Taylor  produce  the  paper,  he  offered 
it  in  evidence,  though  he  could  not  prove  its  execution. 

Taylor  was  convicted.  His  counsel  moved  in  arrest  of 
judgment,  because  said  animal  was  not  sufficiently  described 
in  the  indictment,  and  because  it  did  not  mention  Taylor's 
color.  This  motion  was  overruled.  He  then  moved  for  a 
new  trial,  because  the  Court  rejected  said  bill  of  sale.  The 
new  trial  was  refused. 


264         SUPREME  COURT  OF  GEORGIA. 

Taylor  v$.  The  State  of  Georgia. 

• ^ 

D.  Elam,  for  plaintiff  in  error. 

C.  D.  Forsyth,  Solicitor  General,  by  J.  W.  H.  Uxdeb- 
WOOD,  for  the  State. 

LocHRANEy  Chief  Justice. 

1.  The  legal  question  in  this  case  tnms  on  the  constmction 
of  the  provision  of  the  Code,  section  4328.     That  section 
declares  ^'  horse-stealing  shall  be  denominated  simple  lar- 
ceny, and  the  term  horse  shall  include  mule  and  ass,  and  each 
animal  of  both  sexes,  and  without  regard  to  the  alterations 
which  may  be  made  by  artificial  means.''    Under  this  law, 
the  plaintiff  in  error  was  indicted,  and  the  charge  in  the  in- 
dictment was  in  these  words :  ''  with  the  offense  of  simple 
larceny ;  for  that  the  said  Reuben  Taylor,  in  the  oouoty 
aforesaid,  on  the  2d  day  of  March,  1871,  one  chestnut-sorrel 
horse,  of  the  value  of  $100  00,  of  the  goods  and  chattels  of 
one  Albert  Berrien,  then  and  there  being,"  etc.,  etc.    Did 
this  indictment  contain  a  sufficient  description  of  the  offense? 
We  think  so.    The  term  horse  embraces  generally  all  the 
classes  and  sexes,  and  if,  in  fact,  a  mare  had  been  stolen  the 
indictment  would  have  been  defective,  for  the  term  horse,  by 
section  4229  of  the  Code,  would  be  insufficient.   *'  The  indict- 
ment must  designate  the  nature,  character  and  sex  of  the  an- 
imal, and  give  some  other  description  by  which  its  id«oitity 
shall  be  ascertained."     In  this  case,  a  horse  was  stolen,  and 
the  term  itself  expressed  the  nature,  character  and  sex.     No 
man  could  define  a  horse  more  accurately  or  intelligently 
than  simply  by^the  name.     And  the  other  description,  ohest- 
nut-sorrel,  was  a  mark  of  identity  sufficient  to  comply  with 
the  requirements  of  the  statute.     And  we,  therefore^  without 
going  into  questions  made  upon  this  subject,  hold  that  the 
indictment  was  sufficient. 

2.  It  is  not  necessary  in  an  indictment  to  aver  the  eobroi 
the  accused,  except  in  cases,  as  of  intermarriage  in  violation 
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of  law,  when  the  fact  euters  into  the  iogredieats  of  the  of- 
feose.  The  color  of  the  accused  oeither  a^ravates  oor  ame- 
liorates horse-stealing.  The  crime  consists  in  the  Tiolation 
of  the  law,  and  the  iadictmeut,  except  for  identity,  need  not 
contain  any  allegation  of  the  color  of  the  thief. 

3.  Again,  we  hold  in  this  case,  that  the  Court  did  not  com- 
mit error  in  ruling  out  the  bill  of  sale  tendered  in  evidence, 
under  the  facts.     When  a  prisoner  is  upon  trial  for  larceny, 
and  tenders,  without  proof  of  its  execution,  a  paper  purport- 
ing to  be  a  bill  of  sale  for  the  property  stolen,  such  proof  is 
clearly  iu admissible.     This  would  be  permitting  parties  to 
manufacture  evidence  of  their  innocence.     And  besides  this 
pretext  has  not  infrequently  Ikcq  use<l  to  vindicate  assumed 
innocence.     The  criminal  laws  have  been  administered  with 
great  liberality  of  construction,  preferring   ratber   for  the 
guilty  to  e&cape  than  for  the  innocent  to  suffer.     This  has 
arisen  out  of  a  disturbed  civil  condition ;  but  the  clouds  that 
were  thick  over  us  are  dispersing,  and  the  return  to  law  and 
order  daily  becomes  clearer  and  more  imperative.    And  men 
of  all  colors  must  return  to  habits  of  industry  and  labor. 
Stealing  to  live,  which  lias  been  a  trade  since  the  war,  has  to 
c«aae.     Men  must  feel  some  security  for  their  stock  to  raise 
them,  and  all  the  flimsy  pretexts  of  innocence  must  give  way 
before  the  demand  for  honesty  and  fair  dealing,  and  strolling 
and  vagabondising,  stealing  and  plundering  honest  men  must 
come   to  an  ertd.     The  Courts  will  enforce  the  laws  against 
iJlencAs  and  stroUiag  about  without  liomes,  preying  upoa 
plantations  and  smoke-houses,  and  force  into  labor  or  into 
[>uMic  service  the  vagrants  who  plan  and  execute  the  petty 
tfiieviog  of  the  country.     We  think  onr  brother  below  was 
idence,  and,  under  the  law  and  facts 
i  judgment. 
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Maria  Donkle,  plaintiff  io  error  tw.  Morris  Kohn,  de- 
fendant in  error. 

1.  Where,  daring  tbe  term  at  which  a  case  was  tried,  a  conseat  order  wu 
taken  giving  the  losing  partj  thirty  days  after  the  6nal  adjonmmentof 
Conrt  within  which  to  make  a  motion  for  a  new  trial  and  61e  the  brief 
of  testimony,  which  time  was  sabseqaently,  by  aaothor  order,  ptssed 

by  the  Jadge,  also  by  consent,  extended  to  the day  of  December, 

and  the  parties  failed  to  agree  to  the  testimony  until  the  last  day  of 
December,  and  the  Jadge  being  then  absent  from  home,  the  brief, 
though  presented  to  him,  was  not  approred  on  that  day  by  him : 

MMf  That  it  was  not  error  in  the  Judge,  on  being  satisfied  that  the  de* 
lay  was  not  the  fault  of  the  movant,  sabseqoently  to  approve  the  brief 
of  testimony  and  permit  it  to  be  filed,  and  grant  the  rule  ism  to  be 
heard  at  the  next  term  of  the  Court. 

2.  Where,  in  the  crosses  to  a  set  of  interrogatories,  a  witness  was  asked 
as  to  his  coarse  daring  the  late  war,  and  whether  he  had  not  hired  a 
substitate  in  the  Confederate  army,  and  was  farther  asked  whether  he 
believed  Jesus  Christ  to  be  the  Sariour  of  the  world,  and  the  witness 
refused  to  answer  the  questions : 

HM,  That,  as  there  is  nothing  in  the  record  to  show  that  such  questions 
were  pertinent  to  any  matter  before  the  Court,  it  was  error  in  the 
Judge  to  rule  out  the  whole  of  the  witness'  answers  on  the  groaod 
that  the  cross-questions  were  not  answered. 

3.  When  land  is  sold  under  a  mortgage  fi.  fa.  the  sheriff  cannot  pat 
the  purchaser  in  possession  by  ousting  one  who  is  neither  the  de- 
fendant, his  tenant,  or  assignee,  or  heir,  and  who  holds  adrersely  to 
the  mortgage. 

4.  A  tenant  cannot  attorn  to  one  who  claims  adversely  to  his  landlord 
even  to  prevent  an  illegal  eviction  by  the  sheriff. 

New  trial.     Landlord  and  tenant.     Before  Judge  Har- 
vey.    Floyd  Superior  Court     May,  1871. 

This  was  a  proceeding  by  Kohn  against  Miss  Donkle  as 
his  tenant,  begun  in  May,  1870.  She  denied  that  she  belt! 
under  him.  Plaintiff  read  in  evidence  two  rent  notes  bv 
Miss  Donkle  to  Kohn,  one  made  the  15th  of  January^  1868, 
and  the  other  on  the  15th  of  April,  1870,  and  a  writing  of 
this  last  date,  by  which  she  acknowledged  herself  Kobn's 
tenant  of  the  premises  in  dispute.     On  the  first  note  were 
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receipts  for  rent  made  by  Printup  &  Fouclie,  as  Kohn's  at- 
torneys.    Here  plaintiff  closed. 

Defendant  introduced  a  mortgage  of  the  premises  from 
one  McKenzie  to  Horton  &  Pikeman,  made  in  February, 
1853;  &  fi.  fa.  based  upon  it,  issued  in  December,  1867, 
levied  upon  the  premises,  and  a  deed  from  the  sheriff  to 
Daniel  S.  Printup,  for  the  premises,  under  a  sheriff's  sale 
under  said  ji,  fa.y  made  in  March,  1868.  She  also  put  in 
evidence  a  conveyance  of  the  premises  by  D.  S.  Printup  to 
John  Printup,  his  son,  made  in  May,  1868.  The  expressed 
consideration  of  the  sheriff's  deed  to  Printup  was  $30  00, 
and  of  his  to  his  son,  $10  00  and  natural  affection. 

D.  8.  Printup  testified  that  McKenzie  was  in  possession  of 
the  premises  under  bond  for  titles  fron:i  Shorter,  when  he 
mortgaged  them,  that  the  mortgage  was  foreclosed  and  the 
premises  were  about  to  be  sold.  One  Myers  had  the  sale  en- 
joined, because  he  had  bought  the  property  at  a  sheriff's  sale, 
nnder  a  Ji.  fa.  in  favor  of  Shorter  against  McKenzie  for  the 
parchase-money.  This  cause  went  to  the  Supreme  Court. 
See  25  Georgia  Reports,  89.  That  Court  sustained  the  in- 
junction, but  directed  the  bill  to  be  amended.  Nothing  was 
done  with  the  cause  till  1867,  when  Myers'  counsel  not  ob- 
jecting, Printup  took  an  order  in  open  Court  dismissing  Myers' 
bill,  and  subsequently  ordered  said  sale  to  proceed.  He 
ewore  that  he  gave  Kohn  notice  in  January,  1868,  that  the 
sheriff  was  going  to  sell  the  premises  under  said  mortgage 
fi.  fa.;  that  he  would  have  bid  $500  00  or  $600  00,  for  the 
property,  as  the  fi.  fa.  was  that  large,  and  no  other  property 
was  subject  to  it.  (The  property  rented  for  $15  00  per 
month.)  Further,  he  said  that  when  the  sheriff  went  to  put 
him  in  possession  of  the  premises  Miss  Donkle  attorned  to 
him  to  avoid  eviction,  upon  his  agreeing  to  save  her  harm- 
less. 

JVCiss  Donkle  testified  that  she  rented  the  premises  from 
Klohn,  and  held  under  him  till  she  attorned  to  Printup,  when 
and  for  the  reason  aforesaid,  she  afterwards  attorned  to  Kohn 
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again,  to  avoid  litigation  with  him.  She  also  said  that  ia 
the  Summer  of  1868  she  saw  Kohn  in  Philadelphia,  who 
said  she  could  pay  the  rent  to  Printup,  and  that  he  did  not 
blame  her  under  the  circumstances. 

In  rebuttal  it  was  shown  that  in  1863  the  property  was 
sold  under  a  fi.  fa.  against  Myers,  subject  to  vendor's  lien, 
which  was  subsequently  paid,  and  the  purchaser  at  that  sale 
sold  it  to  Kohn  and  put  him  in  possession,  and  Kohn  ever 
since  held  possession  by  his  tenants,  as  aforesaid.  The  record 
of  the  case  in  25  Georgia  Reports,  89,  was  put  in  evidence. 

Kohn's  counsel  offered  in  evidence  Kohn's  interrogatories. 
In  them  he  denied  consenting  that  Miss  Donkle  should  pay 
Printup  rent,  and  said  that  Printup  only  told  him  there  was 
an  old,  trifling  claim  on  the  land,  which  he,  Printup,  who  was 
then  his  attorney,  would  see  did  no  damage. 

The  cross-interrogatories  asked  Kohn  if,  since  the  war,  he 
had  not  sworn  that  he  had  ever  been  loyal  to  the  United 
States,  and  collected  a  claim  against  the  United  States,  and 
yet,  during  the  war,  did  aid  the  Confederate  States  in  various 
specified  ways,  he  then  living  South;  and  if  he  believed  in 
the  divinity  of  Jesus  Christ.  He  refused  to  answer  any  of 
these  questions,  saying  they  had  nothing  to  do  with  the  case. 
Because  these  questions  were  not  answered,  the  Court  would 
not  allow  his  testimony  to  be  read.  The  other  evidence  was 
pro  and  con.,  attacking  Printup's  conduct  and  supporting  it, 
but  it  is  not  material  here. 

Kohn's  counsel  requested  the  Court  to  charge  the  jury 
substantially,  that  if  Miss  Donkle  held  under  Koho,  she 
could  not  avoid  paying  rent  to  him  by  attorning  to  Printup; 
that  if  Kohn  had  held  the  property  adversely  to  said  mort- 
gage for  four  years  before  the  sale,  under  it  the  sale  was  void ; 
that  a  sheriff  could  remove  no  one  from  possession  of  land 
sold  by  him  at  sheriff's  sale,  except  the  defendant  in  fi^fct'^ 
or  persons  holding  under  the  defendant.  He  refused  so  to 
charge,  but  charged  substantially,  that  the  question  was  not 
to  whom  the  land  belonged,  but  whether  Miss  Donkle  owed 
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Koho  rent  for  it;  that  if  £ohn  had  consented  to  her  attorn- 
ment to  Printiip,  he  could  not  recover;  that  the  Statute  of 
Limitations  did  not  run  against  the  mor^ge  fi.  fa.  so  long 
as  it  was  enjoined;  if  the  decision  of  the  Supreme  Court  was 
complied  with  by  amending  the  bill,  etc.,  and  then  Kohn'a 
feoBer  bought  at  sheriff's  sale  pursuant  to  that  decision, 
Kohn's  title  was  perfect,  and  he  could  recover,  unless  he  con- 
sented for  Miss  Donkle  to  pay  Printup,  but  if  the  first  sher- 
iff's sale  was  never  set  aside,  Kohn's  feoffer  bought  subject 
to  said  mortgage.  The  jury  found  for  the  defendant.  By 
ooDsent,  an  order  was  taken  that  plaintiff  might  have  till 
thirty  days  from  the  final  adjournment  of  the  Court,  to  make 
np  the  brief  of  evidence  and  motion  for  new  trial,  and  that 
the  motion  might  be  heard  in  vacation,  etc.  This  was  in 
November,  1870.  In  December,  1871,  Judge  Harvey  had 
succeeded  Judge  Kirby,  before  whom  the  case  was  tried, and 
he  granted  plaintiff  further  time,  till  December,  1870,  and 
then  the  Judge,  because  he  was  absent  in  December,  ordered 
Printup  to  show  cause  why  the  new  trial  should  not  be 
granted  on  the  3d  of  February,  1871,  Kohn's  connsel 
sought  to  account  for  the  long  delay  by  affidavits  as  to  the 
absence  of  himself  and  the  Judge,  and  as  to  Prtntup's  con- 
fient  to  take  no  advantage  of  the  delay.  To  these  Printup 
replied  by  denying  any  such  consent.  Whatever  of  consents 
n«%  made  aeem  to  have  been  made  before  the  Judge,  when 
the  motion  was  to  have  been  heard,  but  for  a  postponement 
then  had.  When  the  Court  adjourned  does  not  ap[>ear,  but 
it  was  more  than  thifty  days  after  the  final  adjournment  of  the 
Court  before  the  motion  was  filed  and  a  brief  of  evidence 
made  out.  The  grounds  for  a  new  trial  were,  that  the  ver- 
'idence,  etc.,  and  that  the  Court 
I  testimony,  in  refusing  to  charge 
ng  as  he  did.  The  cause  came  on 
Printup  moved  to  dismiss  it,  he- 
had  not  been  filed  in  time.  The 
le  motion,  and  upon  hearing  evi- 
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denoe  as  to  what  the  testimony  had  been  on  the  trial,  ap- 
proved the  brief  of  evidence^  and  ordered  it  then  filed,  and 
after  argument  he  granted  a  new  trial.  His  refusal  to  dis- 
miss the  motion,  and  his  grant  of  a  new  trial  are  assigned  as 
error. 

Printup  &  FoucHE ;  Underwood  &  Rowell,  for  plain- 
tiff in  error. 

DuNLAP  SooTT,  for  defendant. 

McCay,  Judge. 

1.  It  would,  as  we  think,  be  improper  for  this  Court  to 
interfere  with  the  action  of  the  Judge,  in  his  direction  of  this 
case,  during  the  vacation,  and  in  his  granting  the  rule  nigi 
under  the  circumstances  as  set  forth  in  the  record.  The 
whole  matter  was  a  question  of  good  faith  and  diligence  on 
the  part  of  the  counsel  for  the  moviint.  The  affidavits  are 
painfully  conflicting,  and  the  Judge  had  special  means  to  as- 
sist him  in  arriving  at  his  conclusion,  which  this  Court  has 
not,  since  much  of  what  did  occur,  was  under  his  own  ob- 
servation. It  was  necessary  that  the  brief  of  testimony  should 
be  approved,  before  the  rule  rmi  was  granted,  and  the  brief 
filed;  and  if  the  Judge  was  satisfied,  as  he  doubtless  was, 
that  it  was  not  the  fault  of  the  movant  that  it  was  not 
sooner  approved,  we  see  no  error  of  law  in  his  granting 
the  rule  nisiy  and  permitting  the  brief  to  be  filed.  No 
delay  of  the  cause  was  produced.  The  fple  nUi  would,  per- 
haps, have  been  made  returnable  to  the  next  term  at  any 
rate;  and  as  this  was  the  course  the  case  took,  we  will  not 
interfere.    See  Goodmn  va,  HigfUower,  30  Georgia,  249. 

2.  What  the  course  of  this  witness,  during  the  war,  had 
to  do  with  this  case,  we  cannot  see.  Nothing  was  stated  to 
make  these  questions  pertinent.  All  that  appears  would,  al 
least,  be  a  mere  act,  and  we  know  of  no  rule  which  could 
make  any  probable  answer  to  them  pertinent.    Nor  do  we 
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tliiiik  that  clause  of  tite  Code,  wliicli  declares  tliat  religious 
belief  shall  go  only  lo  the  credit  of  a  witness,  justifies  the 
questioD  asked,  as  tu  the  witusas'  belief  iu  Christ  as  the 
Saviour.  The  seotloa  of  the  Code,  3797,  simply  iutends  that 
the  religious  belief  which  made  a  witness  incoupeteut  at 
common  law,  shall,  in  Georgia,  go  oulj  to  the  credit  of  the 
witness.  Has  it  ever,  at  least  in  modern  times,  heen  con- 
tended that  a  Jew  was  incompetent?  That  a  want  of  belief 
in  Jeeus,  as  the  Saviour,  was  a  ground  for  the  exclusion  of 
a  witness?  We  think  not.  A  belief  in  a  God,  and  in  a  fu- 
ture state  of  rewards  aud  punishments,  has,  by  some  Courts, 
been  held  necessary  to  render  a  witness  competent.  But  a 
Jew  is  competent  at  common  law. 

3.  Our  statute,  Code,  section  3601,  expressly  provides  that 
the  eheriS' shall  not,  to  put  a  purchaser  of  land  at  a  sberiEfa 
sale  in  possession,  turn  out  anybody  but  the  defendant,  his 
heirs,  or  his  tenant  or  assignee,  since  the  judgment.     Was 
Kfaon  either  of  the  class  here  alluded  to?    He  held  by  vir- 
tue of  a  sheriiTs  sale,  before  the  judgment  on  the  mortgage, 
and  in  no  fair  sense  can  he  be  said  to  hold  as  the  assignee  of 
McKenzie  at  all.     The  sale  at  which  Morris  bought,  was  a 
sale,  whether  legally  or  not,  of  all  McKenzie's  right,  and  the 
purchasers  were  clearly  holding  adversely  to  the  mortgage. 
Had  the  mortgagor  taken  a  decree  in  the  equity  cause  against 
Morris,  perhaps  Khon  might  be  so  bound  by  that  decree,  as 
that  he  could  have  been  turneil  out  to  put  in  a  purchaser 
under  the  decree.     But  this  was  not  <lone.     The  sale  was 
simply  by  virtue  of  the  mortgage,  and  Kohn  held  adversely 
to  that.     Whether  his  title  was  good  against  the  mortgage, 
is  another  question.     It  was  not  in  the  power  of  the  sheriff 
e.     The  sheriff  can  only  turn  out 
ho  are  privies  to  the  Judgment. 
istioQS  made  upon  the  sale  under 
itting  that  sale  to  be  a  good  one, 
ood  in  such  a  situation  towards 
from  the  objections  made  to  it — 
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we  do  not  think  the  sheriff  was  authorized  to  tarn  Kohn  oot 
by  virtue  of  it* 

4.  That  a  tenant  cannot  attorn  to  one  holding  title  ad- 
versely to  his  landlord,  will  not  be  doubted.  This  is  dearly 
the  common  law,  and  is  affirmed  in  oar  Coda  We  do  not 
see  that  the  case  is  helped  any  by  the  fact  that  the  adveise 
claimant  comes  with  the  slieriff  a(  his  heels.  A  sheriff  maj 
be  a  trespasser,  as  well  as  a  private  person,  and  the  law  gives 
a  remedy  against  him  as  well  as  against  private  persons. 
We  do  not  go  into  the  evidence.  There  was  some  evidence 
that  the  attornment  to  Printnp  was  with  Kohn's  consent, 
and  did  the  case  turn  wholly  on  that,  we  are  not  sure  bat 
that  the  verdict  of  the  jury  is  sustainable  onder  the  evidence. 
But,  in  the  view  we  take  of  the  case,  we  do  not  think  the 
law  was  put  fairly  to  the  jury  on  the  other  pmnts,  and  ire 
affirm  the  judgment  granting  a  new  trial. 

Judgment  affirmed. 


A.  B.  Irick,  plaintiff  in  error,  vs.  Wii^liam  Wise,  defend- 
ant in  error. 

Where  Wise  was  the  tenant  of  Irick  nnder  an  nnezpired  lease,  and  Irick 
wrote  him  about  Belling  his  land,  and  stated  in  the  letter  that  he  wfuM 
give  him  five  per  cent,  to  aid  him  to  make  sale,  and  Wise  did  acts 
equivalent  to  an  acceptance  of  the  proposition,  bj  showing  the  land 
and  giving  notice  it  was  for  sale,  and  a  man  bj  the  name  of  Crockett, 
with  whom  Wise  had  talked  abont  selling  the  land,  went  to  Vuginta 
and  bought  from  the  owner,  Irick,  and,  when  he  returned,  Wise  made 
him  pay  $600  00  for  the  surrender  of  the  possession,  and  upon  the 
trial  the  Court  rejected  this  evidence : 

Held,  That  this  was  error.  If  Wise  claimed  the  commission  npoa  the 
sale  of  five  per  cent,  such  sale  contemplated  the  possession  of  the 
land  to  be  given  to  the  purchaser ;  and  if  he  claimed  the  posaesnon  as 
against  the  purchaser,  he  could  not  fairly  claim  commission  oo  the 
sale  to  him.  And  upon  the  trial,  we  hold,  if  the  jury  found,  from  the 
evidence,  that  Wise  did  aid  in  the  sale,  and  was  entitled  to  commis> 
sions  thereon,  this  evidence  was  admissible  to  show  the  payment  oF 
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$500  00,  which  should  be  dedacted  from  the  commissions^  as  in  that 
event  the  presumption  is,  that  Irick  sold  for  less.  If  Wise  was  to  be 
bought  out  of  possession!  he  was  not  entitled  to  both  compensations. 

Evidence.  New  trial.  Before  Judge  Parrott.  Bartow 
Superior  Court.     December,  1871. 

This  case  is  reported  in  the  opinion. 
W.  Akin,  for  plaintiff  in  error. 
William  T.  Wofford,  for  defendant. 

LoCHRANE,  Chief  Justice. 

It  appears  from  the  record  that  Wilh'ara  Wise,  on  the  28th 
October,  1868,  sued  out  an  attachment  against  the  property  of 
A.  B.  Irick,  claiming  upon  account  due  the  sum  of  $1,000  OOj 
and  issuing  upon  the  ground  of  the  non-residence  of  the  de- 
fendant. The  declaration  was  filed  at  the  proper  time,  and  the 
case  came  on  for  trial  upon  the  plea  of  the  general  issue,  and 
the  jury  found  for  the  plaintiff  the  sum  of  $930  00  princi- 
pal, with  interest,  and  costs  of  suit.  The  defendant  moved 
for  a  new  trial,  upon  the  grounds,  among  others  : 

1.  That  the  verdict  was  against  the  weight  of  the  evidence. 

2.  Because  the  Court  rejected  the  evidence  offered  to  prove 
after  the  sale  to  Crockett ;  that  Wise,  as  the  tenant,  refused  to 
deliver  up  possession  until  paid  $500  00  by  the  purchaser. 

The  evidence  disclosed  that  Irick  wrote  a  letter  to  Wise 
before  the  sale  of  the  land,  in  which  he  offered  to  pay  a  com- 
mission of  five  per  cent,  to  Wise,  for  all  he  aided  him  in  the 
sale  of.  Wise,  in  fact,  sold  none  of  the  land,  but  he  showed 
the  land  and  gave  notice  he  had  it  for  sale.  This  suit  was 
for  the  commissions  on  the  sale,  and,  in  the  view  we  take  of 
the  case,  we  are  satisfied  the  Court  erred  in  rejecting  the  evi- 
dence offered.  If  Wise  was  entitled  to  recover  commissions 
upon  the  sale,  his  right  was  based  upon  the  idea  ftiat  his  acts 
showed  his  acceptance  of  the  proposition  contained  in  the 
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letter  of  Iriek,*to  pay  him  five  per  cent,  and  such  sale  of 
the  land  contemplated  the  delivery  of  possession  to  the  par- 
chaser.  And  if  he,  upon  the  sale  by  Irick,  claimed  com- 
pensation before  he  would  deliver  possession  of  the  property 
and  received  $500  00,  he  was  not  entitled  to  compensation 
as  commission  upon  the  sale,  and  compensation  to  deliver 
possession  to  the  purchaser.  This  would  be  manifestly  un- 
just. And  we  hold  the  Court  erred  in  ruling  out  the  evi- 
dence of  this  fact,  for  the  amount  paid  by  the  purchaser  to 
obtain  possession  from  Wise,  must  be,  at  least,  presumed  to 
have  embraced  that  amount  less  in  the  sale  by  Irick,  and 
ought  to  have  been  deducted  from  his  recovery  as  commis- 
sions upon  the  sale,  as  against  him.  If  Irick  was  entitled 
to  recover  the  commissions,  his  right  must  be  founded  upon 
the  fact,  that  he  sold,  or  aided  to  sell,  the  property,  and  any- 
thing he  demanded  additional  for  possession  did  not  justly 
belong  to  him,  but  ought  to  be  cre<lited  to  Irick,  npoa  the 
commissions  claimed  to  be  due  by  him  upon  the  sale.  And 
for  these  reasons  we  think  the  Court  erred  iu  refusing  a  new 
trial. 

Judgment  reversed. 


Eli  Garrett,  plaintiff  in  error,  vs,  William  Adraix,  de- 
fendant in  error. 

Where  A,  being  in  poflsesBion  of  laod  nnder  a  bond  for  tiUeSy^on  tbe 
payment  of  the  porchase-mohej,  made  by  B,  sells  the  land  to  C,  rep- 
resenting his  titles  to  be  perfect,  and  makes  to  G  a  bond  for  Utles,  to 
be  made  on  the  payment  by  G  of  the  price  agreed  upon  between  them, 
and  G,  having  no  knowledge  of  the  defect  of  A's  title,  or  that  his  pos- 
session was  only  permissive,  in  good  faith  goes  into  possession  ander 
his  parchase,  pays  his  money  in  full,  and  remains  in  undisturbed  pos- 
session seven  years : 

Hdd,  That  G  has  a  good  title  by  prescription,  as  against  B,  the  original 
vendor. 
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Ejectment.  Prescriptiou.  Before  Judge  Parrott.  Whit- 
field Superior  Court.     January,  1871. 

This  was  ejectment  by  Adrain  against  Garrett,  begun  in 
December,  1869.  It  was  submitted  to  the  Court  upon 
this  agreed  state  of  facts :  Adrain  owned  the  land,  and  in 
1852,  sold  it  to  McDonald,  on  a  credit,  till  1854,  giving  him 
bond  for  titles.  McDonald  took  possession,  but  never  paid 
but  half  of  the  purchase-money.  In  1857,  McDonald  sold 
the  land  to  Garrett,  took  his  notes  for  the  purchase-money, 
and  gave  him  his  bond  for  titles,  telling  him  that  his  title 
to  the  land  was  perfect.  Garrett  took  possession  in  1857, 
paid  the  parchase-money  to  McDonald  in  1861  or  1862,  and 
had  continuously  been  in  possession,  claiming  the  land  as  his, 
up  to  the  beginning  of  this  suit;  which  was  the  first  notice 
he  bad  that  McDonald  did  not  have  a  perfect  title  to  the  prem- 
ises. Plaintiff  all  this  while  resided  in  Alabama.  Garrett 
claimed  that  he  had  a  good  title  by  prescription.  The  Court 
held  that  he  had  no  such  title  as  against  Adraiu.  This  is 
assigned  as  error. 

/ 

Johnson  &  McCamy,  for  plaintiff  in  error,  cited  Ang. 
on  Lien,  sec.  890;  4  Ga.  R.,  120;  5th,  14;  7th,  389.  Stam- 
per i».  Griffin,  12  Ga.R....;  20th,  321;  35th,  139;  5  Peters, 
401 ;  K.  Code,  sec.  2637,  etc. 

D.  A.  Walker,  for  defendant,  prescription  not  bottomed 
on  permissive  possession :  R.  Code,  sec.  2637 ;  35  Gra.  R., 
140;  14th,  72;  4th,  85  and  471 ;  4  John.  R.,  230;  1  Cow. 
K.,  610;  5th,  91;  Adams  on  Eject.,  33  and  56,  notes;  9 
Wheat.  R.,  288 ;  5  B.  &  Aid.  R.,  232 ;  7  Wheat.  R.,  555 ; 
4  How.  R.,  296.     A  purchaser  is  charged  with  notice  of  de- 
fects in  seller's  title :  2  Mete,  625 ;  3  Gr.  Cr,  Dig.,  452,  note ; 
1  Story's  Eq.  Juris.,  sec.  400;  15  Peters'  R.,  115;  2  Spen- 
oer^s  Eq.  Juris.,  757 ;  Serg,  on  V.,  330 ;  Hilliard  on  Trustees, 
513 ;  2  Foubl.  Eq.,  151 ;  35  Ga.  R.,  204;  29th,  123 ;  3  Gr. 
Cr«  Dig.,  556,  note;  4  Kent'«  Com.,  179,  etc. 
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McCat,  Judge. 

It  18  a  well  settlcKl  rule  that  a  permissive  possession  is  not 
adverse,  and  cannot  be  the  foundation  of  a  prescriptive  title 
against  the  person  permitting  tlie  possession :  Code,  section 
2637.     But  it  is  equally  well  settled,  in  this  State,  that  seven 
years'  possession,  under  a  bond  for  titles,  is  a  good  prescrip- 
tive title  against  everybody  but  the  obligee  of  the  bond,  and 
his  representatives :  Fain  va.  Gathmright^  5  Georgia  Reports, 
6  ;  Stamper  vs.  Grijffln,  12  Georgia  Reports,  450.    That  ftlie 
maker  of  the  bond  has.  no  title,  or  is  in   possession  by  per- 
mission, makes  no  difference.     The  very  object  of  the  law 
allowing  title  by  prescription,  is  to  protect  a  defective  title 
against  a  perfect  paper  one,  after  seven  years'  peaceable  pos- 
session.    If  the  one  who  makes  the  bond  is  a  mere  sqiiatteri 
a  tenant,  or  is  in  under  a  forged  title,  or  as  trustee,  and  the 
purchaser  buys  in  good  faith  and  goes  into  possession,  think- 
ing his  title  good,  he  is  in  adversely.     If  this  were  not  so, 
the  title  by  prescription  could  never  arise  at  all;  since,  if  tbe 
person  prescribing,  must  have  bought  from  one  having  a 
right  to  sell,  he  gets  a  good  title  without  the  prescription. 
The  only  limitation  put  by  the  law  on  his  right  is,  that  he 
shall  hold,  under  a  written  claim  of  right,  in  good  faith, 
without  fraud  on  his  part     To  say  that  it  la  U\a  Hi^^y  i^  in- 
quire,  is  in  effect  to  repeal  the  statute:  since,  if  he  is  to  be 
held,  to  all  the  knowledge,  that  he  would  learn,  upon  proper 
inquiry,  is  to  insist  that  he  must  not  buy,  unless  the  vendor 
h2LS  eLgoodtiile.     We  have  held  at  this  term  that,  though 
there  was  a  prior  deed  from  the  vendor  on  record,  yet  a  pur- 
chaser, who  buys  in  good  faith,  and  gets  a  paper  claim 
of  right,  acquires,  in  seven  years,  a  prescriptive  title.    As 
we  have  said,   nothing  but  fraud,  want  of  good  faith,  will 
vitiate  his  claim  of  right.      This   the  law  will   not   pre- 
sume.   This  cannot  be  founded  on  presutpptiv^^otice,  oa 
that  sort  of  notice  which  is  based  upon   record,  or  which 
is   presumed  from    want  of  diligence.     Even  actual   no- 
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tice  would  not,  in  every  case,  be  sufficient  to  defeat  the 
prescription.  By  section  2641  of  the  Code,  our  law  is,  that 
the  prescription  cannot  be  based  upon  a  forged  or  fraudulent 
deed,  if  notice  thereof  be  brought  home  to  the  claimant  be- 
fore, or  at  the  time  of  the  commencement  of  the  possession. 
It  is  very  clear  to  us,  that  to  make  the  tenant  chargeable,  so 
as  to  defeat  his  prescription,  he  must  have  gone  into  |)osses- 
fiion  mala  fide,  corruptly.  I  can  conceive  of  a  case,  where 
the  notice  of  the  want  of  title  in  the  vendor  is  so  patent,  that 
no  man  of  honest  purposes  would  buy,  where  any  man  of 
ordinary  sense  would  feel  that  to  buy,  and  to  go  into  posses- 
sion, and  set  up  a  claim  of  right,  would  be  a  fraud.  But  it 
would  be^er^  uiijust  and  contrary  to  the  whole  tenor  of  tha* 
authorities  and  of  the  provisions  of  the  Code,  to  presume 
fraud,  because,  by  diligence,  the  truth  might  have  been 
known.  The  authorities  referred  to  by  the  defendant  in 
error,  do  establish,  that  a  vendee  is  bound  to  make  inquiry, 
and  is  chargeable  with  all  knowledge  that  he  could  have  got 
by  such  inquiry,  but  this  is  the  rule  in  determining  who  has 
the  best  title,  and  does  not  apply  to  one  setting  up  the  statute. 
The  inquiry  here  is,  as  to  the  possession.  Under  the  law  of 
prescriptions,  the  defendant  does  not  rely  upon  his  title,  but 
upon  his  possession.  His  title,  under  the  rules  referred  to,  is 
defective.  He  is,  perhaps,  chargeable  with  notice,  by  some 
record,  or  Us  pendens,  or  possession,  etc.,  and  his  title  is  de- 
feated. But  the  statute  of  prescriptions  is  based  upon  pos- 
session, and  if  that  be  in  good  faith,  and  not  fraudulent,  and 
his  paper  title  be  neither  forged  nor  fraudulent,  with  notice 
to  him,  his  prescriptive  title  is  good  :  See  Conyers  vs.  Kenan, 
4  Georgia,  308;  Moody  vs.  Fleming,  4  Georgia,  115;  9 
Georgia,  44. 
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The  East  Tennessee  and  Georgia  Railroad  Com- 
pany, plaintiff  in  error,  V8,  James  Montgomery,  defend- 
ant in  error. 

Where  a  letter  was  written  to  B,  at  Rome,  by  the  agent  of  the  East  Ten- 
nessee and  Georgia  Railroad  Company,  in  response  to  inquiries  mftde 
by  B,  in  which  he  states  that  '*  arrangements  are  perfected  for  send- 
ing cotton  tliroQgh  to  New  York  via  East  Tennessee  and  Georgia  and 
connecting  lines  to  Alexandria  by  rail,  and  from  thence  by  steamer, 
without  detention,  etc.,  etc.,  our  rate  from  Dalton  to  New  York  on 
cotton  is  $9  00  per  bale.     Hoping  to  secure  a  liberal  share  of  business 
from  Rome,  lam,''  etc.,  and  this  letter  was  shown  to  Montgomery, 
who  shipped  his  cotton  to  Kingston,  on  the  Western  and  Atlantic  Rsil- 
road,  and  by  the  way  of  Dalton  over  the  East  Tennessee  and  Virginii 
Railroad  through  to  New  York,  and  damages  were  incurred  by  delays 
upon  the  route,  after  it  had  passed  over  the  road  of  the  defendant: 

Heldy  That  the  letter  written  to  B,  by  the  Railroad  agent,  when  shown 
to  Montgomery,  did  not,  without  some  notice  to  the  Railroad  by  him, 
that  he  had  shipped  his  cotton,  via  Kingston  to  Dalton,  to  be  shipped 
by  them  in  terms  of  such  letter,  constitute  in  itself,  an  express  con- 
tract, so  as  to  bind  the  company  for  loss  or  delay  occurring  beyond  its 
terminus. 

The  contract  imposed  by  the  law,  (see  Code,  2058,)  was  to  deliver  to  the 
connecting  road  in  good  order  and  dne  time,  and  to  impose  a  greater 
liability  required  an  express  contract,  and  the  letter  addressed  to  6, 
did  not,  upon  being  read  by  Montgomery,  constitute  such  an  express 
contract.  And  his  act  of  sending  the  cotton,  without  notice  to  the  com- 
pany, coming  over  another  road  and  transported  by  them  as  an  inter- 
mediate line,  could  not  be  regarded  as  embracing  tho  terms  of  an  ex- 
press contract,  arising  ont  of  the  letter  to  B,  as  between  sach  con- 
signor without  notice  and  such  road. 

Where  the  Court,  upon  the  trial,  gave  in  charge  to  the  jury  principles  of 
law  contravening  the  law  stated,  it  was  error,  and  a  new  trial  should 
have  been  granted.     Warner,  Judge,  dissenting. 

A  witness  used  a  memorandum  in  answering  interrogatories,  which  was 
not  attached  to  his  answers.  During  the  trial  the  Judge  refused  to 
rule  out  his  answer,  only  so  far  as  they  were  connected  with  said 
memorandum.  The  defect  was  one  of  execution,  and  the  ruling  of 
the  Judge  was  right.     (R.) 

Common-carriers.     Interrogatories.    Before  Judge  Par- 
ROTT.     Whitfield  Superior  Court.    January,  1871. 
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Tlie  following  letter  was  received  by  ooe  Bayard : 

"East  Tennessee  and  Georgia  RAn.ROAD  Company's 
Supehintendent's  Office. 
"  Chattanooga,  October  28tb,  1865. 
"  N.  J.  Bayarh,  Rome,  Ga. : 

"  Dear  Sir:  —  Yours  of  2l3t  came  duly  to  bantl.  In  re- 
ply, I  will  say  that  arrangements  are  perfected  for  Beoding 
miton  through  to  N«w  York  via  East  Teiinesaee  and  Georgia 
anil  eoiinei'tiiig  lines  to  Alexuiidria  by  rail,  and  i'rom  thence 
]ier  steamer,  without  detentioii,  and  witb  less  transfers  tliau 
any  oilier  line.  There  are  three  regular  lines  of  steamers 
fraiu  Alexandria  to  New  York,  so  that  there  will  not  be  any 
detention  at  tliat  point.  Our  rate  from  Dalton  to  Kew  York 
on  cotton  is  $9  00  per  bale.  Hoping  to  seeui«  a  liberal  share 
of  business  from  Rome, 

"  I  am,  very  respectfully,  your  obedient  servant, 

"  A.  A.  Talmaoe,  Superintendent." 

Talmage  was  the  superintendent  of  tbe  East  Tennessee  and 
Georgia  Railroad  Company.  Bayard  ethipped  some  cotton 
through  from  Rome,  on  the  30tb  of  October,  1865.  On  what 
terms  he  shipped  it,  or  wliether  he  had  then  received  said 
letter,  does  not  appear. 

Afterwards  he  showed  this  letter  to  Montgomery,  or  read 

it  to  him.     Without  knowing  that  it  was  genuine,  except  by 

Bayard's  statement,  and  knowing  nothing  about  the  rates, 

etc.,  of  the  East  Tennessee  and  Georgia  Railroad  Company, 

except  as  therein  stafe<l,  Montgomery  put  his  cotton  in  cliargo 

of  the  Rome  Railroad,  billed  through  to  New  York.   Freight 

was  to  be  there  paid,  and  it  was  to  be  sold  on  arrival.     It 

ny  intermediate  agent  knew  of  Tal- 

'  such  arrangement,  except  that  these 

throngh  freight  bill  from  points  South 

bst  road  it  passe<l  to  Kitigslon,  thence 

Atlantic  Railroad  to  Balton,  thence 
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over  the  East  Tennessee  and  Georgia  Railroad  to  Knoxvillei 
where  it  was  safely  and  in  proper  time  delivered  to  the  East 
Tennessee  and  Virginia  Railroad  Company.  After  that  it 
was  delayed  while  en  route.  During  this  delay  the  price 
declined,  and  Montgomery  sued  the  East  Tennessee  and 
Georgia  Railroad  for  the  amount  lost  by  him  by  this  declioe. 

The  defense  was  that  the  ootton  was  promptly  delivered 
to  the  connecting  road  "  as  in  goo<l  order/'  The  reply  was, 
that  the  facts  made  a  special  contract  by  which  the  East  Tea- 
nessee  and  Georgia  Railroad  was  liable  for  the  damage  with- 
out regard  to  where  the  delay  occurred. 

All  these  facts,  and  the  quantum,  decline,  etc.,  were  shown 
upon  the  trial.     Pending  the  trial,  a.  motion  was  made  to 
rule  out  a  set  of  interrogatories  because  the  witness  answered 
from  memoranda  which  had  not  been  attached  to  his  answers 
and  certified   by  the  commissioners  who  took  his  answers. 
\7hat  the  evidence  was  or  what  the  memoranda  were  do  not 
clearly  appear.     The  Court  refused  to  rule  out  the  whole  of 
the  answers,  but  did  rule  out  all  relating  to  the  memoranda. 
He  charged  the  jury  that  ''  said  letter  is  not  proof  of  a  spe- 
cial contract  between  the  plaintiff  and  defendant,  bat  may 
constitute  evidence  of  what  the  East  Tennessee  and  Georgia 
Railroad  were  engaged  to  do  at  the  time  it  was  written.  The 
Court  construes  this  letter  as  evidence  of  the  undertaking  of 
the  defendant  to  ship  cotton  from  Dalton  to  New  York  for 
parties  who  might  see  proper  to  ship  over  that  road.    If 
plaintiff  did  ship  cotton  over  the  line  mentioned  in  the  letter, 
and  if  defendants  were  then  engaging  to  ship  through  to 
New  York  for  a  certain  price,  at  a  certain  shipping  rate  this 
would  authorize  the  jury  to  take  the  case  out  of  section  2058 
of  the  Code,  which  makes  the  last  road  receiving  the  goods 
*<  as  in  "good  order  '*  responsible  for  loss  in  shipment,  and  the 
several  lines  of  railroads  and  steamers  over  which  the  ootton 
was  to  pass  were  agents  or  employees  of  defendant,  aiding  to 
carry  the  ootton   through  to  New  York,  and  i^pon  which 
plaintiff  had  no  claim  for  failure  to  perform  their  undertak- 
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ing."  If  defendant  was  not  undertaking  to  carry  to  New 
York  at  a  certain  rate  it  might  relieve  itself  under  sectioa 
2058  of  the  Code.  But  if  defendant  agreed  to  ship  through 
to  New  York  at  a  certain  rate,  and  plaintiff  shipped  under 
that  arrangementi  or  while  defendant  was  shippings  or  offer- 
ing to  ship,  thus  for  the  public;  or  if  defendant  failed  to 
deliver  the  cotton  to  the  connecting  road  in  good  order  and 
in  a  reasonable  time,  plaintiff  can  recover  damages  for  his 
loss  caused  by  the  delay,  unless  this  delay  was  from  the  act 
of  God  or  the  public  enemy.''  Said  letter  is  evidence  of  the 
undertaking  of  defendant  to  ship  cotton  from  Dalton  to  New 
York  for  parties  who  might  see  proper  to  ship  over  that  road. 
He  refused  to  charge  that,  as  to  the  time  of  delivery,  ordinary 
diligenoe  only  was  required ;  and  accident  or  misfortunci 
though  not  the  act  of  God,  causing  delay  would  not  make 
a  common-carrier  liable  if  it  used  reasonable  diligence  to 
avoid  the  delay. 

The  jury  found  for  the  plaintiff.  Defendant  moved  for  a 
new  trial  upon  the  grounds  that  the  verdict  was  contrary  to 
the  evidence ;  that  the  Court  erred  in  not  rejecting  the  whole 
of  the  answers  to  said  interrogatories,  and  in  charging  as  he 
did,  and  refusing  to  charge  as  requested.  He  refused  a  new 
trial,  and  that  is  assigned  as  error. 

I>.  A.  Walker  ;  MoCutchen  &  Shumate,  for  plaintiff 
in  error.  As  to  special  contract :  43  Ga.  B.,  641.  As  to 
delay  in  delivering :  Story  on  B.,  sec. 545,  {a);  14  Wend.  E., 
216  ;  Ch.  on  Car.,  56,  note;  B.  Code,  sec.  2047;  Ang.  on 
Car.,  sec  289,  note. 

Prij^tvp  &  FoiJCHB ;  W.  H.  Dabney,  for  defendant. 

Ix>CHRANE,  Chief  Justice. 

James  Montgomery  brought  his  action  against  the  East 
Tennessee  and  Georgia  Railroad  Company  to  recover  dam« 
ages    r^ulting  from  the  delay  in  transportation  of  cotton 
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from  Rome  to  the  city  of  New  York.  The  damages  proven 
and  found  by  the  jury  amounted  to  $2,000.  Upon  a  motion 
for  a  new  trial  various  grounds  were  assigned,  all,  however, 
controlled  by  legal  principles  involved  in  the  constructioa  of 
a  letter  set  up,  with  the  surrounding  facts,  as  an  express  or 
special  contract,  upon  which  the  liability  of  the  defendant 
below  is  predicated. 

The   proof  shows   that   Montgomery  shipped  the  ootton 
from  Kingston,  Georgia,  at  a  station  on  the  Western  and  At- 
lantic Railroad,  consigued  to  parties  in  New  York.     The 
cotton  was  received  in  due  course  at  Dalton,  by  the  East 
Tennessee  and  Georgia  Railroad,  and  was,  by  them,  trans- 
ported over  their  line  to  their  terminus  at  Knoxville,  and, 
as  in  good  order  and  in  due  time,  delivered  to  the  connect- 
ing road  en  rouUf  or  the  East  Tennessee  and  Virginia  Bail- 
road  Company.     Tiie  delay  occurred  after  it  left  the  custody 
of  the   defendant  and  its  delivery  to  the  connecting  road. 
Under  our  Code,  section  2058,  defining  the  liability  of  rail- 
roads, this  defendant  was  liable  only  to  its  terminus  and  for 
the  delivery  of  the  property  to  the  connecting  road   in  good 
order.     But  the  difficulty  of  this  case,  if  any  exists,  origin- 
ates in  the  fact  that  A.  A.  Talmadge,  Superintendent  of  the 
East  Tennessee  and  Georgia  Railroad  Company,  on  the  25th 
October,  1865,  and  previous  to  the  shipment,  addressed  a  let- 
ter to  Mr.  Bayard,  of  Rome,  in  which  letter  he  says :  ^* Years 
of  the  2l8t  came  duly  to  hand.     In  reply,  I  will  say  that 
arrangements  are  perfected  for  sending  cotton  through  to  New 
York  via  East  Tennessee  and  Georgia  and  connecting  lines 
to  Alexandria  by  rail,  and  from  thence,  by  steamer,  without 
detention,  and  with  less  transfers  than  any  other  line.  There 
are  three  regular  lines  of  steamers  running  from   Alexaodria 
to  New  York,  so  that  there  will  not  be  any  detention  at  that 
point.     Our  rate  from  Dalton  to  New  York  on  cotton  is  nine 
dollars,  ($9  00)  per  bale.     Hoping  to  secure  a  liberal  share 
of  business  from  Rome,  I  am,  etc., 

"A.  A.  Talmaoe^  SapefHntendentJ' 
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This  letter  was  shown  or  read  to  Montgotnerj,  and  he^ 
acting  upon  it^  sent  bis  cotton  from  Rome  to  Kingston^  at 
which  latter  point  it  is  forwarded  through  as  freight.     Did 
this  letter  constitute  an  express  contract,  by  which  the  gen- 
eral liabilitj  of  the  East  Tennessee  and  Georgia  Eailroad  was 
increased  as  to  Bayard,  the  party  to  whom  it  was  addressed  ? 
I  think  it  did.     It  contained  a  proposition  in   writing   to 
transport  cotton  to  New  York.     Tliis  was  its  fair  purport  of 
construction.     It  presented  inducements  to  secure  the  ship- 
ments.    It  was  addressed  to  him,  and  when  accepted  by  him, 
either  by  a  response  in  writing  or  by  acts  equivalent,  as  by 
shipment  of  his  cotton,  my  opinion  is  it  was  an  express  con- 
tract upon  the  part  of  the  road,  and  accepted  by  him  to  carry 
his  cotton  to  New  York,  and  I  think  the  railroad  company, 
taking  the  benefits  under  it,  would  be,  in  law,  justly  bound, 
by  its  terms.     But,  conceding  this  proposition,  did  the  reading 
of  this  letter  to  Montgomery  make  the  defendant  occupy,  as 
to  him,  the  same  legal  status  or  relationship?     I  think  not. 
It  is  true,  the  letter  concludes  by  hoping  to  receive  patronage 
from  Home;  but  this  could  not  fairly  be  held  to  constitute  a 
contract  for  carriage  with  any  party  in  Bome  who  may  have 
seen,  read,  or  heard  read  this  letter.     Therefore,  in  itself,  it 
did  not  constitute  any  contract  between  a  stranger  and  the 
railroad  company.     What  other  proof  is  developed  by  the 
record  to  aid  in  giving  to  this  letter  that  effect?     Montgomery 
acted  upon  it  by  sending  his  cotton  en  route  over  that  road, 
and  by  the  line  indicated.     This  is  all.     But  Montgomery, 
in    acting  upon  it,  delivered  his  cotton  to  the  railroad  at 
£ingston,  and  from  that  point  it  went  over  the  East  Tennes- 
see and  Georgia  Railroad,  as  any  other  freight,  and,  conse- 
€}uent)y,  did  not  come  within  any  notice  or  knowle<]ge  of  the 
railroad  company,  that  it  was  shipped  by  express  contract 
^ith  tbem,  invoking  their  attention  farther  than  over  their 
own  line  and  to  the  connecting  line  at  their  terminus,  receiv- 
ing it  "  as  in  good  order."     Therefore  neither  the  seeing  of 
the  letter,  nor  the  mode  of  shipment,  constituted  an  express 
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oontract  as  between  the  railroad  company  and  Montgomery. 
The  link  which  is  absent  and  nowhere  seen  by  the  evideDoe, 
is  notice  by  Montgomery  of  the  shipment,  as  included  in  the 
terms  of  the  letter  to  the  railroad  company.  If  Montgomerj, 
being  advised  of  this  letter,  and  properly  construing  its  terms 
to  be  a  proposition  to  ship  through  to  .New  York  by  connec- 
ting lines,  and  inviting  shippers  from  Rome  to  patronize  it, 
upon  such  terms,  had  notified  the  East  Tennessee  and  Geor- 
gia Railroad  that  he  had  so  shipped  to  them,  under  the  prop- 
osition contained  in  the  letter  to  Bayard,  then,  by  this  notioe 
t3  them,  he  would  have  been  entitled  to  claim  the  damages 
occasioned  by  the  delay  upon  the  line,  eyeu  though  accruing 
after  it  left  the  hands  of  the  defendant  and  was  delivered  to 
connecting  lines. 

It  is  useless  to  discuss  the  doctrine  of  railroad  liability  by 
express  contract.  This  I  did  in  cases  at  the  last  term.  I 
simply,  in  this  case,  confine  myself  to  the  facts  and  the  opin- 
ion I  entertain  upon  them  as  to  whether  this  letter,  under 
the  evidence,  constituted  an  express  contract.  And,  with 
the  view  I  hold,  it  is  unnecessary  to  travel  through  the 
various  assignments  of  error  to  the  charges  of  the  Judge.  I 
think  the  law  of  the  case  entitled  the  party  to  a  new  trial 
upon  the  main  and  controlling  ground  in  the  case. 

In  relation  to  the  judgment  of  the  Court  refusing  to  strike 
out  the  interrogatories  of  Montgomery,  only  so  far  as  they 
related  to  memorandums  not  attached,  I  am  of  opinion  the 
decision  was  correct.     Under  section  38S5,  all  exceptions  to 
the  execution  must  be  made  in  writing,  and  notice  given  be- 
fore the  trial,  when  the  interrogatories  have  been  in  office, 
etc.,  and  when  a  witness  answers  from  memoranda,  under 
section  3831,  such  memoranda  should  be  sent  with  the  com- 
mission and  certified  to  by  the  commissioners.    These  objec- 
tions were  made  upon  the  trial,  and  the  defect  went  to  the 
execution,  and  when  made  upon  the  trial,  the  ruling  of  the 
Court  accomplished  substantial  justice,  by  rejecting  the  ques- 
tions improperly  answered,  but  receiving  that  not  subject  to 
the  objection.    Judgment  reversed,  ^ 


ATLANTA,  JULY  TERM,  1871.  285 

£.  T.  and  G.  R.  R.  Co.  vs.  Montgomery. 

McCay,  Judge,  concurs. 

I  concur  in  the  judgment  of  reversal  in  this  case.     I  think 
the  charge  of  the  Court  was  error.     In  my  judgment,  there 
was  no  evidence  of  any  contract  of  the  East  Tennessee  and 
Georgia  Railroad  to  carry  this  cotton  to  New  York,  and  that 
it  was  error  to  charge  the  jury  that  they  might  consider  from 
the  letter  and  from  Montgomery's  acts,  whether  there  was 
an  undertaking  so  to  do.     The  charge  also  informed  the  jury 
tliat  though  the  letter  was  not,  of  itself,  evidence  of  such  a 
contract,  it  was  evidence  that  the  road  was  then  making  such 
contracts  and  doing  such  business.     In  the  first  place,  I  am 
inclined  to  the  opiuion  that,  under  our  law,  this  letter  was 
not  even  an  offer  to  Bayard,  by  this  road,  to  carry  his  cotton 
to   New   York.      Fairly   construe<1,  what  does   this   letter 
amount  to?    Simply  this,  that  an   arrangement   had  been 
made  between  the  diflTerent  connecting  lines  to  carry  cotton 
through  from  Dalton  to  New  York,  without  detention,  for 
$9  00  per  bag.     By  the  law  of  England,  and   by  the  decis- 
ions of  the  Courts  of  most  of  the  American  States,  it  is  true 
that  a  receipt  of  freight,  destined  to  a  distant  i)oint,  binds  the 
receiptor,  who  is  a  common-carrier,  to  its  destination,  and 
especially  is  this  true,  if  the  freight  be  agreed  to  be  paid  in 
advance  or  at  the  end  of  the  line. 

But  our  Code,  section  2058,  provides  that  "  if  there  be  sev- 
eral connecting  railroads,  and  goods  be  intended  to  be  trans- 
ported over  more  than  one  road,  such  road  shall  only  be  liable 
to  its  own  terminus  and  until  delivery  to  the  next  connecting 
road.''    At  our  last  term,  this  Court  decided  in  the  case  of  Tke 
Wesiem  and  Atlantic  Railroad  v%.  McDonald  &  Strong^  that 
the   mere  receipt  of  goods  destined  to  a  distant  point,  and 
stated  io  the  receipt  as  intended  to  be  transported  over  sev- 
eral roads,  even  on  a  through  rate,  was  not,  under  this  sec- 
tion of  the  Code,  such  a  contract  as  bound  the  receipting  road 
for   the  whole  distance.     We  then  held  that  this  section  of 
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the  Code  contemplated  just  such  a  case,  and  that  the  potting 
of  the  intention  into  writing  did  not  alter  the  law.  If  goods 
are  intended  to  pass  over  different  roads,  and  be  delivered  by 
one  road  to  the  other,  it  must  be  that  the  freight  over  the 
whole  line  is  to  be  paid  at  one  end  of  the  line ;  since,  if  this 
were  not  done,  the  goods  must  stop.  I  do  not  think  there  is 
anything  in  this  letter,  even  as  to  Bayard,  to  make  this  case 
different  from  the  case  I  have  referred  to.  It  is,  at  last) 
nothing  but  a  statement  in  writing  of  the  very  case  put  bj 
the  Code,  to-wit:  there  are  several  connecting  roads,  the 
goods  are  to  be  transported  over  more  than  one  road,  and  to 
be  delivered  direct  from  one  road  to  the  next  without  anr 
intermediate  consignee  or  ageut  to  pay  the  freight  and  tran- 
ship the  goods.  Nor  does  the  use  of  the  word  **our"  in  the 
letter  make  the  case  different.  Very  clearly,  the  writer 
means  by  that  word  our — not  his  road — but  all  the  roads. 

But  admitting  that,  as  to  Bayard,  this  letter,  if  he  acted 
under  it,  was  a  special  contract,  is  it  a  special  contract  as  to 
Montgomery,  if  he  acted  upon  it? 

Now,  I  do  not  say  a  special  contract  must  always  be  by 
words  on  both  sides.     One  may  say  I  will  do  so  and  so,  if 
you  will  do  so  and  so.     If  the  person  addressed  acts,  and 
lets  the  other  know  he  has  acted,  this  is  the  same  as  if  he 
had  agreed  in  words.    What  is  the  case  Iiere?    Montgomery 
sees  the  letter;  it  was  not  addressed  to  him;  he  acts  open 
it  and  starts  his  cotton  from  Rome,  destined  to  New  Yorlu 
He  gives  no  notice  that  he  has  acted.     He  never  deals  with 
this  road  at  all.     The  cotton  comes  to  this  road  under  a  list 
or  freight  bill,  from  Kingston  to  New  York.     When  this 
ootton  went  into  the  hands  of  this  road,  it  went  there  as  cot- 
ton delivered  to  the  Western  and  Atlantic  Railroad,  at  Kings- 
ton, to  be  sent  from  there  to  New  York,  on  a  through  freight 
list  from  Kingston  to  New  York.     The  only  evidence  there 
is  that  the  defendant  ever  had  this  cotton  in  possession  at  all, 
is  from  its  own  books  which,  by  the  very  same  entries,  show 
that  the  cotton  came  to  this  road  from  the  Western  and  At- 
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Ian  tic  road,  on  a  through  freight  list,  not  from  Dal  ton  to 
New  York,  but  from  Kingston  to  New  York.  How  was 
this  road  to  know  that  its  through  passage  to  New  York  was 
to  begin  at  Dalton  ?  It  came  to  hand  attended,  as  the  books 
show,  by  a  tiirough  freight  list  from  Kingston  to  New  York. 
The  East  Tennessee  and  Georgia  Railroad  was  the  second 
road  on  the  line,  not  the  first,  as  shown  by  the  freight  list 
accompanying  the  cotton.  How  were  they  to  know,  without 
any  notice,  that  Montgomery  intended  its  through  passage 
to  start  at  Dalton  ?  The  evidence  shows  that,  in  fact,  it 
started  as  through  freight  from  Kingston,  and  not  from  Dal- 
ton. As  this  road  appears  to  have  done  its  full  duty,  and  as 
it,  so  far  as  its  ofScers  knew,  was  the  second  road  on  the  line, 
and,  as  they  had  no  notice  that  Montgomery  was  looking  to 
them  as  the  first,  in  my  judgment  they  are  only  liable  over 
their  own  line.  This  was  a  Georgia  contract,  and  is  to  be 
regulated  by  Georgia  law — our  Code — and  the  road  is  liable 
who  lost  the  cotton.  This  is  easily  ascertained.  Every  road 
kee[)s  accurate  books,  and  is  able  to  show,  in  every  case,  if 
they  have  delivered  goods  to  the  next  road. 

Warner,  Judge,  dissenting. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendant,  to  recover  damages  for  the  loss  and  detention  of 
cotton  shipped  by  the  plaintifi^  on  the  defendant's  road,  on 
or  about  the  6th  of  November,  1865,  on  the  faith  of,  and  in 
consequence  of  the  following  letter,  written  to  N.  G.  Bayard, 
at  Rome,  Georgia,  by  A.  A.  Talmadge,  Superintendent  of 
the  East  Tennessee  and  Georgia  Railroad : 

"  Eabt  Tennessee  and  Georgia  Railroad  Company, 

Superintendent's  Office, 
"  Chattanooga,  October,  25th,  1866. 
**  N .  6.  Bayard,  Rome,  Georgia : 

"  Dear  Sir : — ^Yours  of  the  21st  came  duly  to  hand. 
In   reply,  I  will  say,  that  arrangements  are  perfected  for 
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sending  cotton  through  to  New  York  via  East  Tennessee  and 
Georgia  and  connecting  lines  to  Alexandria  by  rail,  without 
detention,  and  with  less  transfers  than  any  other  line.  There 
are  three  regular  lines  of  steamers  running  from  Alexandria 
to  New  York,  so  that  there  will  not  be  any  detention  at  that 
point  Our  rate  from  Dalton  to  New  York  on  cotton  is 
$9  00  per  bale.  Hoping  to  secure  a  liberal  share  of  busi- 
ness from  Rome.  I  am,  very  respectfully,  your  obedieot 
servant,  A.  A.  Talmaoe,  SupertniendaU.^* 

This  letter  was  shown  to  the  plaintiff  before  shipping  his 
cotton  from  Rome,  so  as  to  reach  the  defendant's  road,  over 
which  it  was  intended  to  go,  and  was  received  by  the  defend- 
ant on  its  road,  to  be  transported  to  New  York.  There  is 
no  dispute  that  the  cotton  was  detained  on  the  route  between 
Dalton  and  New  York,  or  as  to  the  inabiUty  of  that  line  o( 
road  to  transport  cotton  over  it  without  detention  and  delay. 
The  plaintiff's  damages  are  clearly  proved  by  the  evidence, 
resulting  from  the  detention  of  the  cotton  on  the  line  of  road 
between  Dalton  and  New  York,  and  the  verdict  oC^-the  jury 
is  just  and  reasonable,  under  the  evidence.  But  the  defend- 
ant contends  that  he  is  not  liable  beyond  the  terminus  of  his 
own  road,  under  his  contract  and  undertaking  in  this  case, 
for  the  detention  of  the  cotton,  which  occurred  on  the  line 
of  road  between  Dalton  and  New  York,  in  consequence  of 
the  defective  means  of  transportation  on  that  line  of  road. 
What  is  the  fair  and  legal  construction  to  be  given  to  the 
defendant's  letter,  written  to  induce  the  shippers  of  cotton 
at  Rome,  Georgia,  to  send  their  cotton  over  his  road  ?  It 
was  an  undertaking  on  his  part  that  his  road  would  ship 
cotton  to  New  York,  the  point  of  destination,  either  by  its 
own  company  or  competent  agents,  for  $9  00  per  bale,  with- 
out detentionj  which  was  an  important  consideration  to  ship- 
pers, in  view  of  the  condition  of  the  various  lines  of  railroad 
at  that  time.  The  defendant  knew,  when  he  wrote  that 
letter,  that  parties  shipping  cotton  from  Rome,  to  be  shipped 
over  his  road,  would  forward  it  over  the  Rome  and  West- 
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em  and  Atlantic  roads,  to  be  shipped  over  his  road  to 
New  York,  and  it  was  to  induce  them  to  do  so  that  the 
letter  was  written.  Contracts  implied  by  law  are  such  as 
reason  and  justice  dictate,  and  which,  therefore,  the  law  pre- 
sumes that  every  man  has  contracted  to  perform ;  and  upon 
this  presumption,  makes  him  answerable  to  such  persons  as 
suffer  by  his  non-performance:  3  Blackstoue's  Commenta* 
ries,  154.  The  undertaking  of  the  defendant  in  his  letter 
was,  that  if  the  shippers  of  cotton  at  Rome  would  ship  it 
over  his  road  to  New  York,  he  had  perfected  arrangements 
for  sending  cotton  through  to  New  York  via  East  Tennessee 
and  Georgia  and  connecting  lines  to  Alexandria  by  rail, 
without  detention^  and  from  thenc^  to  New  York  by  steamers, 
at  the  rate  of  $9  00  per  bale  from  Dalton  to  New  York. 
Having  failed  to  perform  this  undertaking,  the  law  makes 
bim  answerable  to  the  plaintiff  for  the  damages  he  has  sus- 
tained by  his  non^perfoi'mance  of  it.  In  the  absence  of  any 
express  contract  to  that  effect  with  the  plaintiff,  the  law  will 
imply  one  from  his  letter,  and  from  the  fact  that  the  plaintiff 
did  ship  his  cotton  over  the  defendant's  road  to  New  York 
at  the  rate  of  $9  00  per  bale,  in  pursuance  of  the  terms  of 
that  letter,  and  which  he  undertook  to  safely  deliver  at  the 
point  of  destination,  without  any  unreasonable  detention^ 
either  by  himself  or  his  competent  agents,  with  whom  he  said 
he  had  made  arrangements  for  that  purpose.  To  allow  the 
defendant  now  to  repudiate  that  undertaking  would  be  a 
fraad  on  the  plaiutiff,  who  shipped  his  cotton  over  the  de- 
fendant's road,  on  the  faith  of  it.  I  am,  therefore,  of  the 
opinion  that  the  judgment  of  the  Court  below  in  this  case 
should  be  afiBrmed. 
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William  Solomon,  plaintiff  in  error,  vs.  Daniel  Lowry, 

defendant  in  error. 

That  portion  of  the  Act  of  October  18th,  1870,  which  allows  the  chum- 
ant  of  land  subject  to  an  execution  to  set-off  against  the  jadgment  the 
losses  of  the  claimant,  by  the  late  war,  is  in  violation  of  Article  1,  sec- 
tion 10,  paragraph  1,  of  the  Constitution  of  the  United  States,  and  is, 
therefore,  Toid. 

Constitutional  Law.  Relief  Act  of  1870.  Set-off.  Before 
Judge  Parrott.  Bartow  Superior  Court.  March  Term, 
1871. 

Solomon  owned  a /./a.,  founded  upon  a  mortgage  made 
in  1858,  levied  upon  certain  land  as  the  property  of  Cooper, 
the  assignee.     Lowry  claimed  the  land.     Cooper  had  sold  it, 
in  1861,  to  Dodd,  and  Dodd  sold  it,  in  1863,  to  Lowry.    It 
was  admitted  that  the  land  was  subject  to  thefi.f(L;  but  Lowry 
claimed  the  benefit  of  the  11th  section  of  the  Relief  Act  of 
13th  of  October,  1870.     He  offered  to  prove  that  he,  by  and 
ill  consequence  of  the  late  war,  had  lost  corn,  oats,  etc.,  taken 
by  the  armies,  and  a  slave,  etc.,  amounting  to  $4,000  00. 
Over  plaintiff's  objection  this  was  allowed  ;  the  Court  held 
said  section  constitutional,  and,  under  his  charge,  that  they 
could  do  so,  the  jury  found  the  property  subject,  but  that 
^'  claimant  is  entitled  to  a  set-off,  on  account  of  his  losses  by 
the  war,  to  the  amount  of  the  judgment.''     Said  rulings  and 
charge  are  assigned  as  error. 

Warren  Akin,  for  plaintiff  in  error. 

A.  Johnson,  for  defendant. 

MoCay,  Judge. 

This  case  turns  upon  the  same  principles  as  the  case  of 
Qunn  V8.  Hendry^  from  the  Pataula  Circuit.  I  have,  iu  my 
concurring  opinion,  stated  the  grounds  upon  which  I  think 
this  part  of  the  Act  of  October  13th,  1870,  cannot  be  sus- 
tained. 

Judgment  reversed. 
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Benjamin  G.  Pool,   plaintiff  in  error,  va.  Margaret 

Curry,  defendant  in  error. 

If,  upon  the  dissolution  of  a  law  firm,  one  of  two  partners  gets  a  note 
for  his  part  of  the  fee,  evidence  of  his  agreement  to  be  represented  in 
the  trial  of  the  case  is  competent  and  material,  and  ought  to  have  been 
submitted  to  the  jury  under  the  charge  applicable. 

Partnership.  Parol  to  vary  writing.  Before  Judge  Par- 
BOTT.     Bartow  Superior  Court.     March,  1871. 

Mrs.  Curry  sued  Pool  upon  his  promissory  note  for  $250  00 
payable  to  Jones  &  Maltby,  or  bearer.  On  the  trial,  it  ap- 
peared that  Jones  &  Maltby  were  partners  practicing  law, 
and  were  employed  by  Pool  to  defend  his  son  against  a  crim- 
inal charge,  at  $500  00,  $250  00  of  which  was  paid  to  Jones ; 
that  this  note  was  given  to  Maltby  afterwards,  when  he  and 
Jones  were  dissolving  their  partnership,  and  Maltby  was 
moving  West,  as  Maltby's  half  of  the  fee. 

The  defendant  proposed  to  prove  that  when  he  gave  this 
note  it  was  expressly  agreed  between  him  and  Maltby  that 
he  would  personally  attend  to  the  case  or  get  J.  A.  W.  Johnson 
to  represent  him.  The  Court  rejected  the  evidence.  It  was 
shown  that,  on  the  trial  of  Pool's  son,  Jones  alone  represented 
Jones  &  Maltby,  that  Maltby  was  not  present,  and  that  J.  A. 
W.  Johnson  also  represented  the  son,  but  by  special  employ- 
ment by  Pool.  The  Court  charged  the  jury  that  a  law  firm 
was  entitled  to  the  fee  if  any  one  of  its  members  represented 
the  firm  on  the  trial,  unless  at  the  time  of  the  employment 
there  was  a  special  contract  that  a  particular  member  of  the 
firm  should  represent  it.  The  jury  found  for  plaintiff.  The 
rejection  of  said  evidence  and  said  charge  are  assigned  as 
error. 

W.  Akix,  for  plaintiff  in  error. 

J.  W.  WoppoRD ;  Abda  Johnson,  for  defendant 
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LocHBANE,  Chief  Justice. 

The  plaintiff  in  error  employed  a  law  firm  composed  of 
Jones  &  Maltby,  to  defend  his  son^  agreeing  to  pay  them  a 
fee  of  $500  00.  He  paid  $250  00,  and,  subsequently,  when 
the  firm  was  settling  up  its  business,  and  Maltby,  one  of  the 
partners,  going  to  Texas,  it  was  agreed,  and  he  went  to  Pool 
and  got  a  note  for  $250  00,  payable  to  the  firm.  Upon  the 
trial.  Pool  proposed  to  prove  that  Maltby,  at  the  time,  agreed 
that  if  he  did  not  attend  the  Court  and  defend  the  son  of 
defendant,  he  would  have  J.  A.  W.  Johnson  to  represent 
him,  which,  upon  objection,  was  ruled  out.  The  evidence 
further  shows  that  Maltby  was  not  present  nor  represented, 
but  Jones,  the  other  partner,  appeared  and  defended  the  case. 
The  Judge  charged  the  jury,  in  effect,  tliat  law  partners  or 
firms  were  similar  to  others,  and  if  one  acted  in  the  case,  the 
note  given  could  be  collected.  As  a  general  rule,  we  recog- 
nize the  doctrine,  that  the  representation  of  the  firm  by  one, 
is  a  compliance  with  the  contract  of  professional  service,  ex- 
cept there  is  a  special  agreement  in  the  premises.  But  we  do 
not  think  this  case  falls  within  the  general  rule.  When  the 
law  firm  was  dissolved,  and  the  one  who  got  this  note  for  his 
share  of  the  fee  was  removing  to  Texas,  his  obligation  to  be 
represented  at  the  trial  was  a  special  agreement,  and  went 
directly  to  the  consideration  of  the  note,  and  ought  to  have 
been  admitted  by  the  Court  and  submitted  to  the  considera- 
tion of  the  jury. 

Judgment  reversed. 
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B,  F.  Pace,  plaintiff  in  error,  vs.  B.  M.  Wilkinson,  de- 
fendant in  error. 

Where  a  sait  wai  brought  upon  a  bond  for  titles,  alleging  a  breach  since 
thelst  of  June,  1865: 

Hdd,  That  no  affidavit  of  the  payment  of  taxes  under  the  Act  of  Octo- 
ber 13th,  1870,  is  required. 

Tax.   Relief  Act  of  1870.    Before  Judge  Pabrott.   Dade 
Superior  Court.     May  Term,  1871. 

Pace  averred,  that,  on  the  9th  of  August,  1862,  B.  M. 
Wilkinson  bought  of  Gwinn  certain  land,  and  took  his  bond 
for  titles,  upon  payment  of  the  purchase-money,  which  was 
to  be  due  in  December,  1863;  B.  M.  Wilkinson  assigned 
said  bond  to  B.  F.  Wilkinson  and  one  McKenzie,  without 
having  paid  the  purchase-money ;  they  assigned  the  bond  to 
Tatum,  and,  in  1864,  Tatum  assigned  it  to  him,  saying  that 
Gwinn  had  been  paid  and  would  make  a  deed  upon  demand. 
But  in  November,  1865,  Gwinn  obtained  a  judgment  against 
B.  M.  Wilkinson  for  the  unpaid  purchase-money,  a  fi.  fa. 
was  issued  and  levied  on  said  land,  and  plaintiff  had  to  pay 
the  judgment  to  protect  the  land.  He  prayed  judgment 
against  B.  M.  Wilkinson  for  the  amount  so  paid  out.  Be- 
cause plaintiff  filed  no  affidavit  that  he  had  paid  all  taxes  on 
said  claim,  the  Court  dismissed  the  cause.  That  is  assigned 
aa  error. 

E.  D.  Graham  ;  D.  A.  Walker,  for  plaintiff  in  error. 
The  breach  was  after  June,  1865. 

Joseph  Gjlenn,  for  defendant. 

McCay,  Judge. 

There  clearly  was  no  debt  in  existence,  upon  which  taxes 
were  due,  until  the  bond  was  broken.  This,  it  is  alleged, 
was  not  until  after  June,  1865.  This  case  turns  on  the  prin- 
ciple decided  at  this  term,  in  the  case  of  Sirrine  vs.  South-- 
iffestem  BaUrocid  Company^  and  is  controlled  by  it. 

Judgment  reversed. 


294         SUPREME  COURT  OF  GEORGIA. 

Bragg  et  (d,  vs.  Tibbs. 

Alexis  Bragg  et  al.,  plaintiff  in  error,  vs.  W.  H.  Tibbs, 

defendant  in  error. 

Upon  the  call  of  a  case  npon  the  docket,  the  counsel  for  the  plaintiff 
stated  to  the  Court  that  he  had  a  motion  prepared  to  transfer  the 
case  to  the  United  States  Court,  and  the  Court  refused  to  hear  the  mo- 
tion, giving  precedence  to  a  motion  to  dismiss  the  case  upon  thegroand 
of  non-payment  of  taxes  under  the  Act  of  1870.    This  was  error. 

Kemoval  to  United  States  Court.  Relief  Act  of  1870. 
Tax.  Before  Judge  Parrott.  Whitfield  Superior  Court. 
April  Term,  1871. 

This  suit,  upon  a  note  made  in  I860,  was  dismissed  be- 
cause no  affidavit  as  to  the  payment  of  taxes  was  filed,  as 
required  by  the  Relief  Act  of  1870,  though  plaintiff  insisted 
upon  removing  it  to  the  United  States  District  Court  pursu- 
ant to  the  Act  of  Congress,  because  plaintiffs  were  non-resi- 
dents, etc. 

W.  K.  Moore,  for  plaintiff  in  error. 

McCuTCHEN  &  Shumate  ;  D.  A.  Walker,  for  defend- 
ant, cited  41  Ga.  R.,  417. 

LoOHRANE,  Chief  Justice. 

The  plaintiff  in  error  brought  suit  against  W.  H.  Tibbs  in 
Whitfield  Superior  Court,  and  when  the  case  was  called  the 
plaintiff,  by  his  counsel,  informed  the  Court  that  he  had  an 
application  in  regular  form  for  the  removal  of  the  case  to 
the  United  States  Court.  The  Court  inquired  if  he  had  filed 
an  affidavit  of  the  payment  of  taxes,  which  was  answered  by 
plaintiff  that  he  iiad  not,  but  had  filed  the  proper  affidavit 
required  by  Act  of  Congress  to  transfer  the  case.  Upon 
"which  the  Court  dismissed  the  case. 

We  think  the  Court  erred  in  this  decision.  The  institu- 
tion of  the  suit  constituted  a  case  in  the  Court,  to  which  a 


ATLANTA,  JULY  TERM,  1871.  295 

West  vs,  Sansom  et  cd. 

motion  of  transfer  under  the  Act  of  Congress  applied,  and 
it  was  the  duty  of  the  Court  to  have  heard  that  motion  and 
decide  it  in  precedence  to  the  motion  to  dismiss,  for  reasons 
too  obvious  to  invoke  any  discussion. 
Judgment  reversed. 


W.  W.  West,  plaintifiP  in  error,  vs.  John  Sansom  d  al. 

defendants  in  error. 

An  affidavit  nnder  the  Act  of  13th  October,  1870,  in  a  suit  pending,  that 
the  plaintiff  has  paid  all  legal  taxes  on  the  debt,  since  he  was  the  owner 
thereof,  is  a  substantial  compliance  with  the  Act. 

An  Act  denying  all  remedy  on  a  contract  would  impair  its  obligation  and 
be  void.     (R.) 

Though,  nnder  the  Relief  Act  of  1870,  plaintiff's  affidavit  need  go  no 
farther  than  that  all  legal  taxes  on  the  claim  from  Mm  have  been  paid, 
yet,  if  it  appear  on  the  trial  that  all  taxes  due  thereon  since  its  making 
were  not  paid,  plaintiff  cannot  recover.     (R.) 

Tax.  Relief  Act  of  1870.  Before  Judge  Parrott. 
Whitfield  Superior  Court.     April  Term,  1871. 

In  October,  1669,  West  sued  Sansom  et  al,  upon  their  note, 
made  in  1860,  payable  to  Rogers  or  bearer.  He  made  affi- 
davit that  he  had  paid  all  legal  taxes  chargeable  by  law  there- 
on "  since  the  note  has  been  his."  There  was  no  averment 
when  he  bought  it,  the  suit  being  in  the  Jack  Jones'  form. 
The  Court  dismissed  the  cause  upon  the  ground  that  the  Act 
of  1870  required  him  to  swear  that  all  taxes  since  the  mak- 
ing of  tlie  note  due  on  it  had  been  paid.  This  is  assigned 
as  error. 

Johnson  &  McCamy,  for  plaintiff  in  error.  Act  of  1870 
void  because  it  impairs  obligation  of  contracts.  If  not  void, 
affidavit  sufficient.     Worrell  ve.  Adams,  this  term. 
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W.  H.  Dab(net;  JfiSSE  H.  Glekn,  for  defendants, 

McCay,  Judge. 

1 .  To  impose  upon  the  plaintiff  the  duty  of  filing  an  affi- 
davit that  all  legal  taxes  due  on  a  debt  have  been  paid,  be- 
fore the  same  ever  came  into  his  power,  custody  or  coDtrol, 
is  to  put  upon  him  a  duty  which  it  is  almost  impoasible  for 
him  conscientiously  to  perform.  It  is,  in  effect,  to  deprive 
the  true  owner  of  the  debt  of  all  right  of  action  upon  it,  since, 
in  very  few  cases,  is  it  {>oasible  for  him  to  make  the  affidavit. 
We  cannot  think,  therefore,  it  was  the  intent  of  the  Lc^'sla- 
ture  to  go  so  far  as  this.  And  if  it  were,  we  should  greatly 
doubt  if  so  extreme  a  course  was  within  its  constitutiooal 
power. 

2.  It  is  well  settled,  by  the  United  States  Courts,  that  a 
law  of  a  State,  denying  all  remedy  on  a  debt,  is  void.  And 
the  case  put  would  seem  to  come  within  this  rule. 

3.  If,  upon  the  trial,  it  appears  that  the  taxes  have  not 
been  paid^  we  think,  under  the  Act,  the  case  would  have  to 
go,  but  that  is  matter  for  proof,  and  is  a  very  different  thing 
from  forcing  the  plaintiff,  on  oath,  to  declare  a  matter  about 
which  he  knows  nothing.     Transfers  of  debts,  since  the  pas- 
sage of  the  Act,  may  stand  upon  a  different  footing,  since  the 
parties  now  know  what  is  before  them,  and  they  ought  to 
see,  before  they  buy,  what  is  the  truth.     In  furtherance  of 
the  object  of  the  law,  we  should  admit  the  evidence  of  any 
one,  a  previous  owner,  who  knew  the  facts.     We  think,  as 
the  plaintiff  has  made  affidavit  that  all  legal  taxes  due  by 
him  on  the  debt  have  been  paid,  and  it  appearing,  affirma- 
tively, that  he  became  the  owner  before  the  13th  of  October, 
1870,  that  he  has  substantially  complied  with  the  law. 

Judgment  reversed. 
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William  Wobthy,  plaintiff  in  error,  vs.  A.  Kinamon  d 

al,y  defendauts  in  error. 

1.  Wben  a  defendant  reHes  on  his  title  by  prescription,  he  cannot  tack 
to  bis  own  possession,  the  possession  of  prior  holders  of  the  property, 
Qoless  he  shows  the  character  of  that  possession,  as  to  its  good  faith, 
etc.,  and  that  he  holds  under  the  parties  so  having,  honafide^  acquired 
possession. 

2.  Title  by  captare  daring  a  war  can  only  be  set  up  by  the  organized  and 
recognized  parties  to  the  war,  or  by  those  claiming  and  acquiring  title 
from  said  organized  and  recognized  parties. 

Capture.     Prescription.     Before  Judge  Pareott.     Whit- 
field Superior  Court.     November  Term,  1870. 

In  May,  1869,  Worthy  brought  trover  against  Kinamon 
doLiov  a  horse.  They  pleaded  the  general  issue  and  the 
statute  of  limitations — four  years.  Plaintiff  proved  that  in 
November  or  December,  1864,  he  owned  and  possessed  the 
horse,  when  two  men,  following  behind  a  body  of  Federal 
soldiery,  and  wearing  the  Federal  uniform,  but  denying  that 
they  were  soldiers,  took  the  horse  from  him,  and  that  he 
never  saw  the  horse  again  till  in  1866,  when  one  of  the  de- 
fendants had  him,  and  that  he  then  demanded  him  and  there 
was  a  refusal  to  deliver  him.  He  introduced  evidence  as  to 
his  value,  etc,  and  closed. 

Kinamon  testified  that  in  the  latter  part  of  1866  he  bought 
the  horse  from  one  Dooly  and  since  sold  him  to  another  of 
the  defendants.  One  Morris  then  testified  that  in  Novem- 
ber, 1866,  he  bought  the  horse  of  one  Hampton  Neal,  who 
dad  bought  him  from  one  Henderson,  and  had  kept  him 
aboat  a  week.  Defendants  also  introduced  evidence  as  to 
value,  etc. 

In  rebuttal,  plaintiff  read  in  evidence  a  possessory  warrant 
by  him  against  Kinamon  for  the  horse,  sued  out  in  Novem- 
ber, 1866,  which  was  decided  against  plaintiff. 

The  Court  was  requested  to  charge  the  jury:  Ist.  If  said 
horae  was  taken  by  persons  not  members  of  the  army  the 

Vol.  xliy-^. 
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capture  was  illegal  and  possession  under  it  could  not  support 
a  prescriptive  title;  2d.  The  suing  out  of  a  possessory  war- 
rant by  plaintiff  against  defendant  for  the  horse  was  such  an 
interruption  of  possession  as  to  defeat  prescription ;  and  Sd. 
That  defendants  must  show  that  the  captors  were  actually 
members  of  the  array.     The  Court  refused  so  to  charge.  He 
charged  that  if  defendants^  or  those  under  whom  they  claim- 
ed,  had  had  (]|]iet  and  uninterrupted  possession  of  the  horse 
four  years  before  this  suit  was  begun  and  that  such  possession 
did  not  originate  in  fraud,  they  had  a  prescriptive  title  to 
the  horse,  "  provided,  the  horse  has  been  always  subject  to 
reclamation.''     A  possessory  warrant  brought  and  decided  as 
stated  would  not  defeat  the  prescription.     If  the  horse  was 
forcibly  taken  from  plaintiff  by  Federal  soldiers,  or  persona 
acting  with  and  accompanying  Federal  forces,  or  adhering  to 
the  Federal  cause,  from  one  adhering  to  the  Confederate 
cause,  plaintiff's  title  would  be  divested  unless  the  horse 
was  recaptured  within  twenty-four  hours  from  the  capture; 
if  the  horse  was  so  captured  the  title  remains  with  him  who 
had  possession  when  peace  was  made.    The  jury  found  for 
defendants. 

Plaintiff  moved  for  a  new  trial  upon  the  grounds  that  the 
Court  erred  in  charging  as  he  did,  and  in  refusing  to  charge 
as  requested.  A  new  trial  was  refused,  and  of  that  com- 
plaint is  made. 

Jesse  A.  Glenn  ;  S.  Percy  Green,  for  plaintiff  in  error. 
As  to  prescription :  R.  Code,  sees.  2636,  2645,  3956,  3963. 

McOuTCHEN  &  Shumate,  for  defendants. 

McCay,  Judge. 

1.  To  make  out  a  good  title  by  prescription,  the  defead- 
ant  must  have  been  four  years  in  possession,  bojia  Jtde^  and 
under  claim  of  right:  Code,  2643.  The  defendant  shows 
possession  in  Dooly,  of  Gordon  county,  in  1866,  not  four 
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years.  To  make  out  his  prescriptive  title,  he  insists  that 
somebody^  other  than  the  plaintiff,  must  have  been  in  pos- 
session from  the  time  the  house  was  taken  in  1864,  up  to  the 
time  he  came  into  the  possession  of  Hampton,  Dooly's  ven- 
dee, in  1866.  But  who  was  that  somebody?  Perhaps  it 
was  the  very  person  who,  illegally,  took  the  horse,  ^o  pre- 
scription oould  run  in  his  favor.  Perhaps,  up  to  K66,  the 
horse  was  concealed,  or  out  of  the  State.  Perhaps  the  holder 
may  have  recognized  the  title  of  the  plaintiff.  In  either  of 
these  cases,  the  prescription  would  not  run:  Code,  3643, 
2637.  To  enable  one  to  tack  the  possession  of  another  to  his 
own,  he  must  show  that  he  claims  under  that  person,  and  the 
possession  of  that  person  must  be  such,  as  if  continued  long 
enough,  would  ripen  into  a  title :  Code,  2647. 

2.  There  is  some  question  in  the  books  as  to  whether  a 
capture,  by  a  private  person,  during  a  war,  who  turns  the 
property  over  to  his  government,  does  not  vest  a  title  in  the 
government,  or  in  one  who  gets  titl^  from  the  government : 
1  Kent  Com.,  103,  104  ;  lb.,  99,  117.     But  private  persons 
cannot  capture  for  their  own  benefit:    1  Kent  Com.,  117. 
Under  the  facts  as  shown  by  the  reoonl,  this  was  a  robbery. 
The  two  men,  even  if  soldiers,  were  not  with  their  company, 
and  they  denied  being  soldiers.    They  were  evidently  thieves, 
bummers^  men  who  followed  the  army  to  steal,  and  who  form- 
ed a  part  of  that  horde  of  robbers  who  usually  attend  an  ar- 
my.     We  think  the  charge  of  the  Court  was  error  on  both 
the  points  excepted  to. 
Judgment  reversed. 


dOO         SUPREME  COURT  OF  GEORGIA. 

Brown  vs.  The  State  of  Georgia. 

William  Brown  d  aZ.,  plaintiffs  in  error,  vs.  The  Stateof 

Geobqia,  defendant  in  error. 

1.  Hog  stealing  is  not  such  an  offense  as  can  be  settled  in  4609th  seetion 
of  the  Revised  Godp. 

9.  In  a  charge  of  larceny,  the  property  stolen* was  described  as  "one 
black  pig,  white  listed ;  and  one  white  pig,  with  a  blae  rump ;  both 
withoat  ear  marks ;  and,  together,  of  the  ralae  of  $2  00,  the  prop- 
erty of  James  Drake*/' 

Held,  That  this  description  is  sufficient. 

primins^I   Law,     Before  Judge  Harvey.     Oglethorpe 
Superior  Court     April  Term,  1871. 

These  defendants  were  indicted  in  the  District  Court  for 
hog  stealing.     The  animals  were  described  in  the  indictment 
as  being  ''  the  personal  goods  of  William  AgOQ,  to- wit:  one 
black  pig,  white  listed,  one  white  pig,  with  blue  rump;  said 
pigs  having  no  ear  marks,  of  the  value  of  two  dollars." 
The  defendants  pleaded  that  they  had  settled  the  case  with 
Agee  before  prosecution.     This  plea  was  demurred  to,  and  the 
demurrer  was  sustained.    The  defendants  were  convicted. 
They  moved  an  arrest  of  judgment,  upon  the  ground  that 
the  description  of  the  stolen  property  was  insufficient.    This 
motion  was  overruled'.    Geriiorariy  on  the  grounds  that  the 
Court  erred  in  said  rulings,  was  dismissed,  and  thej^^gment 
affirmed.     This  is  assit^ned  as  error. 

John  C.  Reed,  for  plaiotifis  in  error.  V^^liil 

H.  T.  Morton,  District  Attorney ;  J.  D.  Matthews,  for 
the  State.  As  to  settlement,  R.  Code,  sees.  4609,4336,  2790, 
199;  Cobb's  New  Digest,  864.  As  to  description,  Revised 
Code,  sections  4332, 4334.  1  Gr.  on  Ev.,  section  440  ;  Ch. 
Cr.  L.,  section  236 :  10  Ga.  R.,  56 ;  Taylor  w.  Statg,  this 
terra. 

McCay,  Judge. 

1.  Larceny,  even  of  hogs,  was,  by  section  105,  of  the  old 
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Code,  punishable  by  fine  and  iinprisoment.  It  may  be 
punished  by  fine  and  imprisonment,  under  the  Act  of  1865, 
providing  a  general  punishment  for  all  misdemeanors.  This 
oSense  was  not,  therefore,  one  that  could  be  settled  under 
section  4609  of  the  Code.  There  are  other  objections  to  this 
plea  of  settlement,  but  this  is  sufficient. 

2.  The  description  of  a  thing  must  be  always  one  of  de- 
gree. It  would  be  an  encouragement  to  crime  to  require 
every  imaginable  mark  of  identity  to  be  mentioned.  Cer- 
tainty to  a  reasonable  intent  is  all  the  law  requires. 

In  this  case,  the  animal  is  called  a  pig,  a  designatfon 
which  indicates,  to  sonie  extent,  its  age  and  size.  Its  color  is 
given,  and  that  it  hada  white  list  around  the  neck.  It  is 
added,  that  it  was  not  marked.  The  sex  is  not  mentioned,  but 
as  was  well  said  in  the  argument,  the  sex  of  a  pig  is  not  apt 
to  be  noticed.  We  think  the  description  sufficient.  The 
Code  does  not  require  the  sex  to  be  stated,  as  in  the  larceny 
of  a  horse.  We  think  the  size,  age^color,  prominent  fiesh 
mark,  the  statement  that  there  was  no  ear  mark,  ami  that 
both  pigs,  together,  were  wortli  $2  00,  is  sufficient. 

Judgment  affirmed.  I 


ExEcuTOKS  OF  L.  J.  DuPBBB,  {flaintiflfe  in  error,  vs,  Lucy 
Y.  Dupree  et  al.,  defendants  in  error. 

Probate  of  Will.    Oglethorpe  county.     April,  1871. 

McCay,  Judge,  being  brother-in-law  of  onfeof  the  execu- 
tors, who  was  propounding  the  will  in  controversy,  would  not 
preside.  Counsel  for  propounders  n^oved  to  strike  that  exec- 
utor's name  from  the  record.  Two  Judges  presiding  said  he 
could  not  do  so. 

He  then  moved  to  sever  as  to  plaintiffs  iii  error,  and  then 
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to  decline  to  litigate  as  to  that  executor^  citing  6  Georgia 
Beports,  210;  lOth^  1,  etc.     This  was  refused. 

The  cause  was  then  argued  before  two  Judges,  but  the 
judgment  was  posti)oned  till  next  term,  Lochrane,  Chief 
Justice,  "not  being  able  to  give  it  attention." 

Linton  Stephens  ;  Peeples  &  Stewart  ;  Reed  & 
Morton,  for  propounders. 

E.  Toombs  ;  J.  D.  Matthews,  for  defendant 


John  S.  Byrne,  plaintiff  in  error,  ps.  Ezekiel  Attaway, 

defendant  in  er^ror. 

Where  it  appeared  from  the  record  that  A  broaght  an  action  of  trover  to 
recover  a  wagon,  which  belonged  to  the  Confederate  States  at  the  time 
of  the  surrender  of  General  Joseph  E.  Johnston,  and  sabseqaent  to 
soch  surrender  was  given  to  the  brother  of  A,  who  was  at  work  for  the 
Confederate  States  aathorities  at  Augusta,  by  the  Confederate  States 
Quartermaster,  who  gave  it  to  A,  and  after  such  giving  to  A  he  took  it 
from  the  depot  at  Waynesboro,  where  it  was,  and  ran  it  off  into  the 
swamp,  where  B*s  negroes  found  it,  and  B  had  it  brought  to  his  house 
and  repaired,  etc.,  and  afterwards,  hearing  that  A  claimed  the  wsgout 
6  reported  it  to  the  United  States  authorities,  who  gave  B  the  pos- 
session and  the  use  there6f ;  and,  upon  the  trial,  the  Court  x^ected 
the  written  evidence  of  this  possession  by  the  Federal  official  in  com- 
mand of  the  District  of  Oeoi^gia*  and  charged  the  jury  '^  that  the  receipt 
of  the  wagon  by  Attaway  from  a  Confederate  Quartermaster  in  settle- 
ment of  his  wages  was  a  valid  payment,  and  conferred  a  complete  title, 
although  the  same  was  made  after  such  surrender,"  and  refused  to 
charge  as  requested  by  defendant's  counsel  as  to  the  effect  of  (he  sur. 
render,  as  to  property,  etc.,  and  the  jury  found  for  the  plaintiff,  and  a 
motion  made  for  new  trial  upon  the  several  grounds  was  overruled  by 
the  Court :  ^ 

Heldf  That  the  Court  erred  in  its  view  of  the  law  of  this  case.  The  de- 
fendant had  a  right  to  the  evidence  rejected,  for  the  written  pernais- 
sion  of  the  authorities  of  the  United  States  touching  property  captured 
or  surrendered  to  it  by  the  Confederate  States  authorities  was  admis- 
sible and  proper  evidence  for  the  consideration  of  the  jury. 
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The  territory  over  which  General  Johnston  had  command,  and  which  was 
covered  by  the  surrender  to  General  Sherman,  being  a  part  of  the  pub- 
lic history  of  the  country,  it  was  the  duty  of  the  Court  to  take  cogni- 
zance of  it  without  any  proof  of  the  fact,  and  the  terms  of  this  transac- 
tion being  within  the  territory  so  embraced  by  the  surrender,  all  prop- 
erty controlled  by  each  military  organization  commanded  by  General 
Johnston  was  surrendered  by  him ;  and  the  Confederate  States  Quar- 
termaster had  no  power,  and  could  confer  no  title  to  the  same  by  any 
act  of  his  ;  and  the  surrender,  without  actual  manual  possession  of  the 
property  surrendered  by  the  United  States  authorities,  conferred  to 
them  the  title  or  right  of  possession  to  such  property  surrendered,  and 
their  disposition  of  such  property  was  competent  by  such  military  or- 
ders as  that  government  may  have  ordered,  and  admissible  in  evidence 
to  show  the  fact,  and  are  conclusive  against  any  one  claiming  by  Con- 
federate States  title,  when  such  orders  have  been  procured  without 
fraud,  and  are  properly  proved. 

Trover.    Capture  in  war.    Evidence.    Before  Judge  GiB- 
sox.     Burke  Superior  Court.     May  Term,  1870. 

Atfcavray  brought  trover  against  Byrne  for  a  wagon.     On 
trial,  it  appeared  that  Attaway's  brother  was  a  detailed  sol- 
dier of  the  Confederate  States,  at  Augusta,  Georgia,  when 
General  Johnson  surrendered  its  forces  to  General  Sherman, 
of  the  United  States,  including  the  forces  at  Augusta.     His 
pay  as  soldier  was   in  arrear  and   the   Confederate  States 
Quartermaster,  at  Augusta,  after  the  surrender,  and  when 
the  Confederate  States  troops  were  disbanded,  told  him  that 
the  Confederate  States  currency  was  worthless  and  that  he 
might  take  a  wagon  belonging  to  the  Confederate  States,  at 
Waynesboro,  Georgia,  for  his  pay.     He  then  told  his  brother, 
the  plaintiff,  of  this,  and  that  he  might  have  the  wagon. 
Thereai>on  plaintiff  took  the  wagon  and   hid  it  to  keep  it 
from    falling  into  the  hands  of  the  United  States  forces. 
Subsequently  he  found  it  in  defendant's  possession  and  de- 
manded it,  but  he  would  not  give  it  up.     He  proved  its 
value^  etc.,  and  closed. 

For  defendant,  it  appears  that  Byrne  found  the  wagon  in 
the  swamp  where  Attaway  hid  it,  took  it,  repaired  and  used 
itj  till  the  United  States  Provost  Marshal  ordered  all  Con- 
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federate  States  property  brought  to  him;  that  he  theo  took 
It  to  the  Provost  Marshal  who  told  him  he  might  keep  it; 
that,  after  Attaway  said  it  was  his,  the  Assistant  Qaarter- 
master  of  the  United  States,  at  Augusta,  upon  a  statement  of 
the  facts,  gave  Byrne  written  permission  to  keep  it.  He  offered 
this  writing  as  evidence,  after  proving  its  ezeoution,  bat  it 
was  rejected.     He  testified  that  General  Johnston's  surrender 
covered  all  the  Confederate  SUites  forces  in  Georgia.    De- 
fendant's counsel  requested  the  Court  to)bharge  the  jury  that, 
by  said  surrender,  the  title  to  all  Confederate  States  property 
in  Georgia  passed  to  the  United  States,  and  no  agent  of  the 
Confederate  States  could  pass  title  to  it  in  payment  of  wages 
or  otherwise.    The  Court  refused  so  to  charge,  but  charged 
that  if  said  wagon  was  paid  to  Attaway  for  his  wages  as  aol- 
dier  as  aforesaid  he  got  title,  though  it  was  done  after  such  sur- 
render, provided  the  United  States  forces  had  not  then  re- 
duced it  to  actual  manual  possession.     He  further  charged 
that  the  surrender  conveyed  the  title  of  only  such  property 
of  the  Confederate  States  as  was  in  the  actual  ose  and  control 
of  Johnston's  army  in  North  Carolina  at  the  time  of  the  sur- 
render; that  the  Court  could  not  take  judicial  notice  of  the 
limits  of  the  territory  commanded  by  General  Johnson,  bat 
it  must  be  proved.      Further   he  charged  that  the  verbal 
permission  of  the  United  States  Provost  Marshal  for  defen- 
dant to  keep  the  wagon  could  not  avail  defendant  in  this 
action. 

The  jury  found  for  plaintiff  the  value  and  hire  of  the 
wagon.  Defendant  moved  for  a  new  trial  upon  the  giounds 
that  the  verdict  was  contrary  to  the  evidence,  etc.;  that  the 
Court  erred  in  refusing  to  charge  as  requested  and  in  chain- 
ing as  he  did.  The  Court  refused  a  new  trial,  and  error  is 
assigned  on  said  grounds. 

J.  J.  Jones;  A.  M.  Rogers,  for  plaintiff  in  error.  The 
Court  should  have  judicially  noticed  the  extent  of  Johnston's 
command :  2  War  of  the  States,  by  Stephens,  628 :  1  Gr.  on 
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Ev.,  aec8.  4,  6,  6 ;  R.  Code,  sec.  3698.  All  C.  8.  property 
in  Johnston's  territory  passed  to  U.  S.  by  Johnston's  surren- 
der: 2  War  of  the  States,  807.  Plaintiff  in  trover  must 
show^  title  or  possession :  2  Bou.  L.  D.,  606 ;  1  Yeates'  R., 
19 ;  3  S.  &  R.,  509  ;  15  John.  R.,  205,  349;  16th,  159 ;  1 
Humph.  R.,  199  ;  2  Sel.  N.  P.,  1377 ;  3  Pick.  R.,  258  ;  9tb, 
156;  22d,  535;  2  Gr.  on  Ev.,  sec.  636 ;  1  Kelly  R.,  381 ; 
23  Ga.  R.,  63.  Defendant  may  rely  on  title  of  stranger :  2 
Gr.  on  Ev.,  sec.  648,  and  authorities  there  cited ;  19  Ga.  R., 
285. 

S.  A.  CoBKEB,  for  defendant. 

LocHRAKE,  Chief  Justice. 

The  question  raised  in  this  case,  is  as  important  as  it  is 
anomalous.     After  the  surrender  of  Greueral  Johnston  to  the 
United  States  forces,  every  species  of  property  was  embraced 
by  the  surrender,  which  was  controlled  by  the  military  or- 
ganizations within  the  jurisdiction  of  General  Johnston's  com- 
mand, and  all  right,  title  and  possession,  passed  to  the  Uni- 
ted States  over  the  proi>erty  surrendered ;  and  the  transfer  of 
this  property  sued  for,  made  by  a  Confederate  States  Quar- 
termaster, subsequent  to  the  surrender,  was  null  and  void, 
and  could  convey  nothing  to  the  party  claiming  under  it. 
And  we,  therefore,  hohl,  that  the  Court  erred  in  chai'ging 
the  jury  to'the  contrary.     We  hold  again,  that  it  was  error 
in  the  Court  to  reject  the  evidence  offere<l  by  the  defendant 
protecting  his  titlie  on  the  trial  of  the  action  of  trover,  as 
written  permission  given   by  the  United  States  authorities 
relative  to  property  captured  or  surrendered  to  the  United 
States  by  the  Confederate  States  authorities.  It  was  admissible 
for  the  consideration  of  the  jury,  as  such  surrendered  prop- 
erty was  within  the  control  of  the  United  States,  and  the 
disposition  of  it  by  the  military  orders  of  that  government 
was  competent  and  proper  evidence  to  have  been  submitted 
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upon  the  trial  of  the  case,  and  ought  to  have  been  held  bj  the 
Court  as  conclusive  against  any  one  claiming  title  throagh 
the  Confederate  States.  And  the  only  question  to  be  de- 
termined by  the  jury,  was  the  fact  of  whether  the  property 
was  surrenderee!,  and  whether  the  military  order  dispoeiag 
of  it,  was  obtained  fairly  and  without  iraud.  For,  if  the 
property  sued  for  was,  in  fiict,  embraced  by  the  surrender,  aod 
the  United  States  authorities  had  disposed  of  it  by  an  order 
procured  without  fraud  and  properly  proven,  it  was  admis- 
sible and  conclusive  as  to  the  merits  of  the  case.  Aod  we, 
therefore,  reverse  the  judgment  of  the  Court  below  refusing 
a  new  trial. 

Judgment  reversed. 


Bust,  Johnston  &  Company,  plaintiff  in  error,  vs.  Rebecca 
Billingslea  et  cU.,  defendants  in  error. 

Milton  Creighton,  trustee,  plaintiff  in  error,  vs.  John  R. 
Jones,  administrator  et  al.^  defendants  in  error. 

This  was  a  bill  filed  by  the  administrator  of  Billingslea,  for  direction  is 
to  the  payment  of  the  debts  of  his  intestate,  out  of  the  assets  in  his 
hands,  (the  estate  being  insolvent,)  incloding  the  widow's  right  to 
dower,  homestead,  etc : 

HM^  That  the  necessary  expenses  of  the  administration,  inclading  the 
provision  allowed  for  the  support  of  the  family  of  the  intestate,  be  p*>^ 
out  of  the  general  funds  of  the  estate : 

Hdd  also  J  That  the  decree  of  the  Court  below  in  favor  of  Milton  Creigh- 
ton, trustee,  etc.,  be  affirmed  as  to  the  amount  thereof,  and  being  a 
debt  due  by  the  intestate  as  trustee,  is  to  be  paid  next  after  the  ex- 
penses of  administration  and  the  year's  support  of  the  intestate's 
family.  It  appears  from  the  record,  that  on  the  11th  of  October,  1866, 
the  intestate,  Billingslea  and  Yason,  jointly  purchased  from  Jones,  the 
Mott  and  Clayton  plantations,  gave  their  joint  notes  therefor,  Jones 
making  a  deed  to  them  jointly  for  the  land,  and  they,  at  the  same  time, 
jointly  executed  a  mortgage  to  Jones,  on  the  land,  to  secure  the  pay- 
ment of  the  notes  given  for  the  purchase-money  thereof.    The  pur- 
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chasers  of  the  land  occupied  it  jointly  for  one  year,  then  Vason  relin* 
qnished  his  interest  in  it  to  the  intestate,  who  occupied  and  cultiva- 
ted the  same  to  the  time  of  his  death,  on  his  own  account.    Jones 
was  no  party  to  the  contract  hetween  Vason  and  Billingslea : 
Held,  That  the  seisin  of  the  intestate  of  the  land  embraced  in  the  Mott 
and  Clayton  plantations,  was  sufficient  in  law,  under  the  provisions  of 
the  Revised  Code  of  this  State,  to  entitle  his  widow  to  dower  therein  ; 
that  a  mortgage  in  this  State  is  only  a  security  for  a  debt,  and  passes  no 
title;  thai  the  mortgage  on  the  land  was  a  lien  created  by  the  parties 
making  it,  which  cannot  defeat  the  widow's  right  to  dower ;  that,  inas- 
much as  the  mortgage  lien  on  the  undivided  half  of  the  Mott  and  Clay- 
ton plantations  was  not  created  by  the  intestate  as  the  htisband  of  the 
widow,  but  by  Vason,  who  subsequently  conveyed  the  land  to  the  in- 
testate with  the  incumbrance  of  the  mortgage  thereon,  the  widow,  be- 
fore she  can  enjoy  her  dower  in  the  undivided  half  of  the  land  con- 
veyed to  her  husband  by  Vason,  with  the  incumbrance  of  Jones*  mort- 
gage, must  first  dischai^ge  that  incumbrance  created  thereon  by  Vason 
to  Jones,  the  same  not  being  a  lien  created  by  her  husband^  but  a 
lien  which  existed  on  the  land  at  the  time  the  husband  acquired  his 
title  thereto  from  Vason.    It  is  also  disclosed  by  the  record,  that,  on 
the  dlst  of  January,  1868,  Billingslea,  the  intestate,  drew  his  draft  in 
favor  of  Thomas  Hill,  for  the  sum  of  $4,822  89,  payable  16th  Novem- 
ber next  after  date,  upon  Messrs.  Rust,  Johnson  &  Company,  Albany, 
and  to  secure  the  payment  of  that  drafl,  the  intestate,  on  the  same  day, 
executed  his  mortgage  deed  to  Hill  for  his  undivided  half  interest  in 
the  tract  of  land,  kuown  as  the  Hill  plantation,  the  sum  specified  in 
the  draft  being  the  amount  due  Hill  by  the  intestate,  for  his  share  of 
the  original  purchase-money  for  the  Hill  plantation.     This  draft  was 
accepted  by  Messrs.  Rust,  Johnson  &  Company  for  the  accommoda- 
tion of  the  drawer,  and  paid  by  them  as  such  accommodation  accept- 
ors, they  having  no  funds  of  the  intestate  drawer  in  their  hands  at  the 
time  of  their  acceptance  of  the  draft.    It  also  appears  from  the  record, 
that  Rust,  Johnson  ft  Company  refused  to  accept  the  draft  of  the  in- 
testate, unless  the  mortgage  was  made,  and  that  it  was  agreed  that  the 
mortgage  should  be  transferred  to  them  on  payment  of  the  draft  by 
them.     The  draft  was  paid  at  maturity,  and  the  mortgage  was  trans- 
ferred to  them  on  the  25th  of  November,  1868 : 
Heidy  That,  under  the  general  rule  applicab  le  to  the  payment  of  the  debt 
by  accommodation  acceptors,  or  securities,  they  would  have  been  enti- 
tled to  the  transfer  of  the  mortgage;  most  certainly,  they  were  entitled  to 
sach  transfer,  under  the  special  agreement  of  the  parties,  as  shown  by 
the  record,  and  were  entitled  to  the  same  specific  lien  on  the  Hill 
plantation,  or  the  proceeds  of  the  sale  thereof,  as  the  original  mort* 
gagee,  and  to  have  the  same  paid  according  to  the  priority  of  its  lien 
upon  that  specific  property  included  in  the  mortgage. 
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Held  also,  That  the  widow  of  the  intestate  was  not  entitled  to  a  home- 
stead and  personal  exeniption  out  of  his  property,  in  addition  to  her 
dower  and  provision  for  her  yearns  snpport, 

Jldd  further  J  That  the  factor*  s  lien  of  Rust,  Johnson  k  Company,  was 
not  entitled  to  priority  of  payment  out  of  the  proceeds  of  the  crops 
made  on  the  Mott  and  Clayton  plantations,  in  the  years  1868  and  1869, 
on  the  statement  of  facts  disclosed  in  the  record. 

Hdd  alsOf  That  overseers,  unless  they  are  employed  as  com  moo  dsy 
laborers,  and  work  as  svch  on  the  plantation,  are  not  entitled  to  pri- 
ority of  lien  for  the  payment  of  their  wages,  under  the  Act  of  1869. 

Distribution  of  Estates.  Liens.  Practice  Sapreme  Court. 
Before  Judge  Clark.  Dougherty  Superior  Court.  Feb- 
ruary Term,  1871. 

In  September,  1868,  Francis  A.  Billingslea  died  intestate, 
leaving  large  personal  and  real  property  to  be  divided  be- 
tween his  wife  and  five  minor  children^  and  his  creditors,  ac- 
cording to  law.  Jones,  as  his  administrator,  took  charge  of 
all  his  property,  and  under  an  order  of  Court,  for  that  pur- 
pose, worked  his  plantations  for  the  year  1869.  Subse- 
quently, he  filed  a  bill  asking  the  direction  of  the  Court  as 
to  the  conflicting  claims  of  the  widow  and  creditors.  They, 
severally,  answered,  setting  up  their  respective  claims,  and 
by  consent,  the  parties  agreed  that  the  Chancellor  should 
decide  the  questions  of  law  and  facts,  subject  to  review  by 
the  Supreme  Court.  Judge  Strozier  being  interested.  Judge 
Clark  presided  by  consent.  It  appeared  that  intestate  died 
possessed  of  two  plantations  in  Dougherty  county,  well  stock- 
ed with  provisions,  mules,  etc.,  and  a  joint  interest,  with  one 
Davis,  in  another  stocked  plantation  in  said  county,  with 
the  cotton  crop  raised  thereon  in  1868.  This  last  plantation 
was  known  as  the  Hill  place,  the  others  as  the  Mott  and 
Clayton  places,  respectively.  The  administrator  had  sold  all 
the  personalty  and  all  the  realty,  except  the  Mott  and  Clay- 
ton places,  under  consent  that  the  liens  should  follow  the 
proceeds,  and  held  the  proceeds  and  said  places,  subject  to 
the  order  of  the  Court.     The  bill  showed  that  the  assets  were 
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not  sufficient  to  pay  all  the  debts^  and  the  question  to  be  set- 
tled was,  which  creditors  had  priority  of  lien^  etc.  These 
claims,  with  the  special  facts  touching  each,  were  as  follows: 

Jones,  the  administrator,  claimed  for  himself,  individually, 
payment  of  a  note  made  by  intestate  and  one  Vason,  jointly, 
on  the  11th  of  October,  1866,  due  the  1st  of  January,  1868, 
and  payable  to  Jones  or  bearer.  This  note  was  for  part  of 
the  purchase-price  of  the  Mott  and  Clayton  places  and  the 
stock  thereon,  which  Jones  had  that  day  sold  to  intestate  and 
Vason,  and  they  had  given  Jones  this  and  a  mortgage  on 
said  Mott  and  Clayton  places,  and  the  stock  thereon  and  the 
crops  to  be  raised  thereon  in  1867,  to  secure  this  balance  of 
purchase-money.  The  delivery  of  Jones'  deed  to  intestate 
and  Vason  and  their  said  note  and  mortgage  to  him  were 
simultaneous,  and  done  at  the  time  of  the  purchase. 

Intestate  paid  his  half  of  the  purchase-money  to  Jones,  be 
and  Vason  bought  jointly  and  gave  this  note  and  mortgage 
for  the  balance ;  they  farmed  together  in  1867  on  said  places, 
then  dissolved  the  partnership,  and  left  intestate  in  possession 
of  the  places,  and  agreed  with  Vason  to  pay  said  note  and  let 
him  out  of  the  firm;  and  thenceforward  intestate  farmed  said 
places  on  his  own  account  exclusively.  Jones  was  not  a  party 
to  the  agreement  as  to  intestate's  paying  this  note.  Jones  de- 
nied that  the  widow  was  dowable  out  of  this  land  until  this 
mortgage  debt  was  paid,  and  claimed  that  his  lien  on  these 
lands,  stock  and  crop  of  1867,  took  priority  of  all  other  liens. 

Cyrus  A.  Billingslea,  and  Milton  Creighton  as  trustee  of 
James  Billingslea,  claimed  that  Francis  A.  Billingslea,  while 
in  life,  was  the  executor  of  the  last  will  and  testament  of 
bis  father,  Francis  Billingslea,  late  of  Taliaferro  county,  de- 
ceased, and  under  that  will  received  into  his  hands  as  trustee 
of  an  idiot  brother,  John,  a  large  amount  of  money,  personal 
property  and  negroes,  all  of  which  he  held  in  his  hands  as 
snch  trustee,  and  managed  from  its  receipt  by  him  to  his 
death,  except  the  negroes,  which  he  held  to  their  emancipa- 
tion, and  that  intestate  died  with  this  trust  fund  in  his  hands 


310         SUPREME  COURT  OF  GEORGIA. 

Rast,  Johnston  &  Company  vs.  Billingslea  et  dL 

unaooouDted  for,  which^  it  was  claimed,  amounted  to  a  very 
large  sum,  and  which  Cyrus  A.  Billingslea  and  Creighton 
as  trustee,  claimed  to  be  superior  in  dignity,  and  prior  to  all 
other  liens  and  should  be  paid  by  the  administrator  out  of  the 
assets  of  the  estate  in  his  hands  prior  to  all  other  demaDcb 
against  the  estate.  Pendins^  the  hearing,  it  was  discovered 
that  the  accounts  of  this  claim  were  too  extended  and  compli- 
cated to  be  ascertained  in  this  hearing,  and  by  general  ooo- 
sent  it  was  referred  to  a  Master  in  Chancery  to  investigate 
said  claim  and  the  account  respecting  it,  and  to  make  his 
report  at  a  subsequent  term,  which  was  done,  and  that  the 
hearing  of  these  causes  be  suspended  until  that  report  should 
come  in.  Subsequently,  said  Master  reported  in  favor  of  said 
claim,  and  stated  the  amount  due  to  these  claimants,  which 
report  was  made  the  judgment  of  the  Court,  and  the  hearing 
of  this  cause  was  resumed. 

After  the  death  of  Francis  A.  Billingslea,  his  widow  ap- 
plied to  the  Court  of  Ordinary  of  Dougherty  for  twelve 
months'  support  under  the  statute,  and  the  sum  of  $5,188  53 
had  been  set  apart  and  allowed.  This  sum  had  been  paid  to 
her  by  the  administrator,  and  it  was  claimed  that  this  pay- 
ment had  precedence  over  all  other  claims. 

Rust,  Johnston  &  Company  claimed  that  the  estate  of  Bil- 
lingslea was  indebted  to  them  on  their  acceptance  of  his  draft, 
drawn  in  his  lifetime,  in  favor  of  Thomas  Hill,  dated  31st 
January,  1868,  accepted  by  them,  the  payment  of  which  draft 
was  secured  by  a  mortgage  to  said  Thomas  Hill,  on  his  (Bil- 
lingslea's)  interest  in  the  Hill  place. 

This  draft  was  to*  fall  due  in  November,  1868.  Rost, 
Johnston  &  Company  had  no  assets  of  intestate,  but  aooepted 
solely  for  his  accommodation,  with  the  understanding  that  if 
tliey  paid  the  draft  this  mortgage  should  be  transferred  to 
them. 

This  acceptance  had  been  paid  off  by  Rust,  Johnston  & 
Company  at  its  maturity,  and  after  the  death  of  the  payee 
and  mortgagee,  and  the  mortgage  subsequently  aasigoed  by 
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the  representatives  of  said  Thomas  Hill  to  Rust,  Johnston  & 
Company. 

When  the  land  covered  by  this  mortgage  deed  was  offered 
for  sale  by  the  administrator,  Jones,  the  administrator  and 
Mrs.  Billingslea  had  entered  into  a  written  agreement  in 
respect  thereto,  of  which  the  following  is  a  copy,  which  was 
read  and  put  in  evidence  in  this  connection,  and  in  respect 
to  the  widow's  claim  of  dower : 

"John  R.  Jones,  administrator,  w.  Samuel  Mayer,  agent  R.  A. 
Billingslea,  J.  A.  Davis  and  others.  Bill  of  injunction, 
etc.     Answer  and  cross>bill. 

"  It  is  agreeil  between  the  parlies  in  the  above  case  that  the 
whole  of  the  property,  except  the  ^  Mott  plantation '  of  said 
estate,  be  sold  as  advertised,  on  the  first  Tuesday  in  December, 
1869,  it  being  understood  that  Mrs.  Billingslea  consents  to 
the  same,  and  waives  all  claim  of  dower  upon  the  other  lands, 
but  claims  dower  in  the  whole  lands,  and  homestead  to  be 
located  on  said  plantation  (the  Mott  place)  in  the  Second 
District  of  said  county,  consisting  of  lots  Nos.  255,  254,  266, 
266,  267,  and  also  claims  personalty  exemption  in  the  Hill 
place,  but  consents  to  the  sale  of  the  property,  and  will  claim 
the  money  arising  from  the  sale.         Signed, 

"  R.  A.  Billingslea. 

"  John  R.  Jones,  Administrator.^^ 

Rust,  Johnston  &  Company  had  thereupon  consented  in 
parol  to  let  the  administrator  sell  the  whole  title  to  said 
lands,  (the  decedent's  undivided  half  of  said  Hill  place,) 
that  the  purchaser  might  take  the  title  freed  from  the  mort- 
gage, and  on  the  agreement  of  Jones,  the  administrator,  the 
lien  was  to  attach  to  the  proceeds  of  the  sale  in  his  hands,  in 
the  same  manner  and  to  the  same  extent  as  it  did  to  the  land 
itself.  On  this  understanding  the  land  was  sold.  Jones,  as 
the  administrator,  also  realized  from  the  sale  of  the  cotton 
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crop  of  1868,  and  from  the  sale  of  the  personal  property  on 
the  Hill  place,  and  of  cotton  made  on  the  Hill  place  by  John 
A.  Davis,  81,460  00 ;  and  from  the  sale  of  personal  property 
on  the  Mott  and  Clayton  places,  including  the  crops  made  on 
those  places  in  the  year  1869,  (of  which  the  sum  of  $1,394  90 
was  raised  from  the  sale  of  subsequently  purchased  property 
on  these  places  not  subject  to  said  mortgage,  in  favor  of 
Jones,)  and  from  the  sale  of  other  personal  property  and 
other  sources.  He  also  received  the  rent  of  the  Mott  and 
Clayton  places  for  the  year  1870.  He  had  paid  out  the 
sum  of  $17,553  26,  including  a  part  of  his  commissions  on 
these  amounts,  and  including  also  the  sum  allowed  to  the 
widow  for  her  twelve  months'  support. 

Bust,  Johnston  &  Company  claimed  that  the  said  estate 
was  indebted  to  them  as  factors,  in  a  further  sum,  for  advan- 
ces made  to  the  said  Francis  A.  BiUingslea  during  the  year 
1868,  and  while  he  was  in  life,  by  their  acceptances  of  his 
drafts  on  them,  and  which  they  afterwards  paid  to  enable 
him  by  their  negotiation  to  purchase  provisions,  supplies  and 
materials  to  make  the  crop  of  that  year,  and  on  the  express 
agreement  that  these  acceptances  should  constitute  and  be  a 
factor's  lien  on  the  crops  of  said  Billingslea  made  by  him  in 
the  year  1868,  and  that  by  the  aid  they  extended  on  this  agree- 
ment the  said  Billingslea  was  enabled  to  make  his  crop  that 
year. 

As  to  this  last  claim,  it  was  shown  that  the  drafts  were 
for  money  to  get  general  supplies  for  the  plantation,  coffee, 
sugar,  bacon,  etc.,  but  none  for  commercial  manures.  While 
it  seems  to  have  beeb  understood  that  Rust,  Johnston  & 
Company  had  a  lien  on  intestate's  crops  of  1868  for  said  ad- 
vances by  accepting  his  drafts,  there  was  no  writing  to  that 
effect.  Scheffer  &  Nephews  had  made  an  advance  to  intes- 
tate in  June,  1868,  for  which  he  had  given  them  his  note 
and  a  bill  of  sale  of  one  hundred  bales  of  cotton  of  the  then 
growing  crop  to  be  delivered  to  them  and  sold  to  pay  said 
advance.    This  pap^r  had  never  been  recorded^  but  Scheffer 
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&  Nephews  claimed  that  they  made  the  advance  as  factors  to 
help  him  raise  said  crop^  and  that  they  had  priority  of  lien 
on  the  proceeds  of  that  crop  in  the  administrator's  hands. 
Samuel  Mayer  claimed  a  lien  on  the  proceeds  of  the  crop  of 
1868  for  certain  supplies  sold  to  the  laborers  who  raised  it 
and  to  intestate.     He  showed  no  agreement  for  a  lien. 

Four  persons  who  had  overseed^or  intestate  on  said  plan- 
tations, and  were  not  paid,  claimed  a  general  lien  on  his 
estate  as  laborers. 

One  Buttrell  and  William  Billingslea,  each,  held  mort- 
gages in  their  respective  favors,  on  the  Mott  and  Clayton 
places,  but  both  were  younger  than  Jones^  mortgage.  The 
widow  claimed  dower  in  the  Mott  and  Hill  places,  and  one- 
third  of  the  proceeds  of  the  Hill  place,  or  the  money  value 
of  Huch  dower  in  lieu  thereof.  And  she  also  insisted  that  a 
homestead  should  be  set  apart  for  her  from  the  Mott  and 
Clayton  places,  and  an  exemption  of  $1,000  00  in  gold,  from 
the  personal  property  of  the  Hill  place,  sold  under  said  con- 
sent. All  the  proper  papers  in  proper  shape,  and  all  the 
attending  facts  were  shown  to  the  Court.  Other  debts  were 
proved,  but  are  no  way  important  here.  The  Chancellor 
decreed  that  Jones,  as  administrator,  should  distribute  as 
follows : 

Ist.  Expenses  of  administration,  including  costs,  commis- 
sions, personal  expenses  and  counsel  fees,  (to  which  each 
party  taking  under  this  decree  should  contribute  pro  rataj) 
and  expenses  of  last  illness. 

2d.  That  Jones  should  retain  the  balance  of  the  purchase- 
money  due  for  the  Mott  and  Clayton  places,  out  of  any  funds 
in  hand,  in  order  to  make  way  for  the  dower  on  said  places, 
unless  the  creditors  would  consent  to  pay  the  widow  $3,500  00, 
111  full  of  her  claim  of  homestead  and  dower.  If  this  was 
done,  then  this  note  was  to  be  paid  out  of  the  proceeds  of 
the  Mott  and  Clayton  places  and  the  stock  and  crop  thereon 
mortgaged. 

3d.  The  widow  was  to  have  dower  in  the  proceeds  of  the 

Vol.  xuy— a. 
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half  of  the  Hill  place  and  id  the  Mott  and  Clayton  places, 
after  the  purchase-money  should  be  paid  to  Jones,  and 
she  and  her  children  were  to  have  a  homestead  in  the  Mott 
and  Clayton  places,  "  subject  to  the  dower  after  the  purchase- 
money  is  paid."  If  she  and  the  creditors  consented,  $3,500  00 
was  to  be  paid  to  her  in  full  of  both  claims.  If  not^  oom- 
missioners  appointed  by  him,  were  to  assign  dower  and  home- 
stead, subject  to  dower  in  the  proceeds  of  the  half  of  the  Hill 
place  and  of  the  proceeds  of  the  Mott  and  Hill  places,  after 
their  sale  and  after  paying  out  of  it  Jones'  mortgage. 

4th.  Davis,  as  surviving  partner,  was  to  have  the  amoaQt 
due  him  out  of  the  proceeds  of  the  half  of  the  Hill  place  and 
the  property  thereon. 

5th.  The  amount  due  Creighton,  as  trustee,  was  to  be  paid. 

6th.  Rust,  Johnston  &  Company,  as  acceptors,  holding  the 
transferred  mortgage  of  Hill,  were  to  take  the  proceeds  of 
the  Hill  place,  of  the  crops  of  the  Mott  and  Clayton  places, 
after  paying  purchase-money,  dower,  homestead  and  ex- 
penses of  administration,  trust  funds,  etc.,  aforesaid. 

7th.  He  held  the  liens  of  the  overseers  to  be  good  as  la- 
borer's liens,  but  only  as  against  the  crops  raised  after  they 
began  overseeing  for  intestate.  But  he  ordered  £ust,  John- 
stOQ  &  Company's  factor's  lien  paid  before  them,  because 
olden  And  he  allowed  Schefier  &  Nephews  a  factor's  lien, 
to  take  effect  according  to  its  date. 

8th.  Next  theButtrell  and  Billingslea's  mortgages  were  to 
be  paid  according  to  dates.     And  if  anything  remained,  it  was 
.to  be  paid  pro  rata  to  the  general  creditors. 

Kust,  Johnston  &  Company  assign  as  erroneous — 

1.  So  much  of  said  decree  as  requires  each  party  receiving 
money  under  it  to  contribute,  pro  rata,  to  the  payment  of 
counsel  fees,  or  other  expenses  paid  out  by  the  administrator. 

2.  That  part  of  said  decree  which  directs  the  mortgage 
debt  of  Jones  against  William  J.  Vason  and  the  intestate,  to 
be  paid  out  of  any  money  in  the  hands  of  the  administratcyr 
to  make  way  for  dower  for  the  widow  on  the  Mott  and  Clay- 
ton places. 
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3.  That  part  of  said  decree  which  appropriates  the  pro- 
ceeds of  the  sales  of  the  Hill  place,  covered  by  this  mortgage 
debt,  to  the  payment  of  Jones'  mortgage  debt  on  the  Mott 
and  Clayton  places,  against  William  J.  Vason  and  the  in- 
testate, to  the  exclusion  of  this  debt,  its  payment,  and  in  dis- 
placement of  their  mortgage  lien  on  said  fund. 

4.  That  part  of  said  decree  allowing  dower  and  homestead 
to  the  widow,  in  the  Mott  and  Clayton  places. 

5.  That  part  allowing  the   widow's  claim  for  dower  or 
money  in  lieu  thereof,  in  the  money  arising  from  the  sale  of 
the  **  Hill  place,"  after  her  waiver  of  that  claim  and  the  sale 
of  the  land  under  that  agreement. 

6.  That  part  appropriating  the  proceeds  of  the  sales  of  the 
personal  property  on  the  Mott  and  Clayton  places,  or  any 
part  thereof,  to  the  payment  of  the  mortgage  debt  of  Jones 
against  William  J.  Vason  and  the  intestate,  in  preference  to 
the  payment  of  their  individual  debt  and  liens,  and  of  the 
other  creditors  against  the  intestate,  out  of  the  proceeds  of 
the  sale  of  the  same. 

7.  That  part  of  said  decree  appropriating  the  proceeds  of 
crops  of  corn  and  cotton,  made  on  the  Mott  and  Clayton 
places  in  the  years  1868  and  1869,  and  especially  of  the  cot- 
ton received  and  sold  by  Jones,  made  on  these  places  in  1868, 
in  preference  to  their  factor's  liens  on  said  crops,  and  partic- 
ularly said  cotton,  or  the  proceeds  of  the  sale  of  said  cotton, 
and  in  preference  to  the  claims,  debts  and  liens  of  all  other 
creditors, 

8.  That  part  which  appropriates  the  proceeds  of  the  sales 
of  the  Hill  place  covered  by  their  mortgage,  and  to  that  ex- 
tent to  the  payment  of  the  debt  in  favor  of  Milton  Creighton, 
traatee  of  the  children  of  James  Billingslca  and  Cyrus  A. 
Billingslea,  in  preference  to  the  mortgage  debt  and  lien  of 
Ra^t^  Johnston  &  Company,  and  its  displacement  or  post- 
ponement for  that  purpose,  their  said  mortgage  debt  and  lien 
being  for  the  purchase-money  due  M  said  land. 

9.  That  part  which  gives  overseers  the  character  of  la- 
and  directs  them  to  be  paid  accordingly. 
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CreightODy  as  trustee,  with  other  things  not  insisted  od 
here,  says  the  Court  erred  in  charging  him  with  h\s  prorata 
of  counsel  fees  and  expenses  of  administration;  in  allowing 
Jones  to  retain  his  balance  of  purchase-money  out  of  any 
money  in  his  hands,  to  make  way  for  dower,  etc.,  becaase, 
while  he  has  a  lien  on  the  mortgaged  property  more  digni- 
fied than  dower,  the  Chancellor  ought  not  to  give  him  alien 
on  the  general  estate  in  lieu  thereof,  and  because  theMott 
and  Clayton  places  were  subject  to  the  firm  debt  of  Yason 
&  Billingslea,  and  firm  debts  should  be  confined  to  it;  in 
allowing  the  widow's  homestead  as  against  said  Jones'  yen- 
dor's  lien,  and  over  Creighton's  trustee's  lien ;  in  allowing 
dower  in  the  proceeds  of  the  half  of  the  Hill  lot,  in  the  face 
of  her  said  agreement  in  postponing  this  trust  claim  till 
dower,  etc.,  was  provided  for,  and  lastly,  in  giving  East, 
Johnston  &  Company's  mortgage  effect  against  the  proceeds 
of  the  half  of  the  Hill  place,  sold  as  aforesaid. 

Note. — When  the  cause  was  called  here  for  argument  a 
motion  was  made  to  dismiss  the  bill  of  exceptions  of  Rost, 
Johnston  ib  Company  because  some  of  the  notes  used  in  evi- 
dence below  were  not  copied  in  the  bill  of  exceptions.    It 
was  replied,  that  they  were  copied  in  the  answers.     While 
looking  to  see  if  this  were  so  some  of  the  answers  were  foond 
to  be  missing.     Thereupon  counsel  for  Rust,  Johnston  is 
Company  moved  to  suggest  a  dimination  of  the  record  to 
get  said  answers.    It  was  objected  that  he  was  too  late.    But 
the  Court  said  the  suggestion  of  diminution  might  then  be 
made,  under  the  circumstances.     Finding  that   this  would 
work  a  postponement  of  the  cause  till  the  next  term,  the 
motion  to  dismiss  was  withdrawn,  it  was  conceded  that  these 
missing  answers  were  not  material  to  an  understanding  of 
the  cause,  and  argument  proceeded.     By  consent,  Creighton's 
case  was  argued  with  this. 

Lyon,  DfiGRAFrENREiD  &  Irvin;  VasonA  Davis,  for 
Rust,  Johnston  &  Company. 
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William  E.  Smith,  for  Creighton,  trustee. 

HixES  &  HoBBS ;  D.  H.  Pope  ;  Wright  &  Warren  ; 
C.  B.  WooTTEN,  for  the  widow  and  other  creditors. 

Warner,  Judge. 

1.  It  is  oonsidered,  ordered  and  adjudged  that  the  judgment 
and  decree  of  the  Court  below  be  reversed,  it  being  the 
opinion  of  this  Court  that  the  necessary  expenses  of  the  ad- 
ministration, including  the  provision  allowe<l  for  the  support 
of  the  family  of  the  intestate,  should  be  paid  out  of  the  gen- 
eral funds  of  the  estate. 

2.  That  the  decree  in  favor  of  Milton  Creighton,  trustee, 
etc.,  should  be  affirmed  as  to  the  amount  thereof,  and  be  paid 
next  afler  the  expenses  of  administration  and  the  year's  sup- 
port of  the  intestate's  family. 

3.  That  the  widow  of  the  intestate  is  entitled  to  dower  in  the 
undivided  half  of  the  Hill  plantation,  and  in  the  Mott  and 
Clayton  plantations,  but  she  is  bound  to  discharge  the  in- 
cumbrance of  Vasou's  mortgage  to  Jones  on  the  one  undi- 
vided half  thereof,  which  existed  prior  to  the  seizin  of  her 
husband  of  that  undivided  half  of  said  last  named  planta- 
tions. 

4.  That  Bust,  Johnston  &  Company,  assignees  of  the 
mortgage  made  by  the  intestate  to  Hill,  have  a  specific  lien  on 
the  property  covered  by  the  mortgage,  and  are  entitled  to 
have  their  mortgage  debt  paid  out  of  that  property  according 
to  the  priority  of  its  lien  on  that  specific  property  afler  the 
widow^s  dower  shall  have  been  allowed. 

5.  That  the  widow  of  the  intestate  is  not  entitled  to  a  home- 
stead and  personal  exemption  out  of  his  property,  in  addition, 
to  her  dower,  and  provision  for  her  year's  support. 

6.  That  the  factor's  lien  of  Rust,  Johnston  &  Company  is 
not  entitled  to  priority  of  payment  out  of  the  proceeds  of  the 
crops  made  on  the  Mott  and  Clayton  plantations,  in  the  years 
1868  and  1869. 
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<       7.  That  the  overseers,  auless  they  worked  as  common  day 
/  laborers  ou  the  plantations,  are  not  entitled  to  priority  of 
lien  for  the  payment  of  their  wages. 

It  is  further  ordered  and  adjudged,  that  the  Court  below 
proceed  to  hear  the  case,  and  to  order  a  distribution  of  the 
assets  of  the  intestate  estate  in  conformity  to  the  judgment  of 
this  C!ourt  on  the  questions  decided  by  it  on  the  exoeptioDS 
taken  to  the  decree,  and  that  so  much  of  the  decree  of  the 
Court  below  as  was  not  excepted  to  stand  a£Brmed,  and  that 
the  Court  decree  a  sale  of  the  Mott  and  Clayton  plantations  so 
as  to  enable  tlie  widow  to  have  her  dower  out  of  the  proceeds 
thereof,  as  she  has  made  her  election  to  do  so,  and  to  appor- 
tion the  proceeds  of  the  sale  of  the  Mott  and  Clayton  planta- 
tions and  the  proceeds  of  the  sale  of  the  Hill  plantation 
(which  has  already  been  sold)  to  the  payment  of  the  widow's 
dower,  she  being  entitled  to  her  dower  in  the  one  undivided 
half  of  the  Hill  plantation,  and  to  her  dower  in  the  proceeds 
of  the  sale  of  the  Mott  and  Clayton  plantations,  on  discharging 
the  incumbrance  created  by  Vason's  mortgage  on  the  undi- 
vided half  of  the  land  to  Jones;  and  after  the  widow^s  claim 
of  dower  is  paid  the  balance  of  the  proceeds  of  the  sale  of  the 
specific  lands  covered  by  the  respective  mortgages,  to  be  ap- 
plied to  the  payment  of  the  respective  mortgage  liens  ou  the 
specific  property  mentioned  therein.    And  if,  in  the  payment 
of  the  assets  as  hereinbefore  directed,  there  should  not  be 
sufficient  assets  of  the  intestate's  estate  in  the  hands  of  the 
administrator  without   intrenching  upon  the  specific  mort- 
gage liens,  then  the  respective  mortgage  liens  on  the  specific 
property  to  abate  in  pro{M>rtion  to  the  respective  amounts 
thereof. 

Judgment  reversed. 

McCay,  Judge,   concurred,  but   furnished   no  opinion. 
LocHRAKE,  Chief  Justice,  dissented,  but  gave  his  reasons 
therefor  in  Slaughter  vs.  Culpepper,  post,  next  case. 
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M.  J.  Slaughter,  plaintiff  in  error,  vs.  Bryan  Cuupep- 

PER  et  al.y  defendants  in  error. 

Under  sections  1758  and  1759,  of  the  Revised  Code  of  this  State,  which 
provide  that  a  widow  is  entitled  to  dower  in  all  lands  of  which  her 
husband  died  seized  and  possessed,  and  that  no  lien  created  bj  the  hus- 
band during  his  life  shall  in  any  manner  interfere  with  the  same,  a 
mortgage  made  by  the  husband,  for  the  purchase-money,  cotempora- 
neoQsly  with  the  deed  to  him  by  the  vendor,  passing,  as  it  does,  **  no 
title,''  and  being  only  a  lien  created  by  the  husband,  is  no  bar  to  her 
right  of  dower,  nor  is  her  dower  subject  to  the  same. 

A  widow  is.  in  this  State,  entitled  to  dower  in  lands  bargained  by  the 
husband,  in  his  lifetime,  to  a  third  person,  the  purchase-money  re- 
maining unpaid  and  the  title  to  the  land  being  retained  by  the  husband, 
in  himself,  until  his  death.    Lochrane,  Chief  Justice,  dissents. 

Dower.  Before  J.  E.  Bower,  Judge,  pro  hoc  vice,  Mitch- 
ell Superior  Court.     May,  1871. 

Judge  Strozier  being  interested  in  this  cause,  an  attorney 
was,  by  consent,  made  Judge  2>ro  hoe  vice.  The  case  made 
for  his  decision,  was  this:  In  December,  1861,  at  the  exec- 
utor's sale  of  David  Culpepper,  William  Slaughter  purchased 
a  plantation  on  credit,  took  a  deed  from  said  executor  for 
said  land,  and  simultaneously  gave  his  notes  for  the  pur- 
cliase-money,  and  a  mortgage  on  said  land  to  secure  them'. 
In  1862,  Slaughter  agreed  to  sell  Cochran  said  land  for  a 
note  on  one  Green,  indorsed  by  Cochran,  and  gave  Cochran 
a  bond  conditioned  to  make  him  or  his  assigns  title  to  said 
land  when  said  Green's  note  was  paid.  Under  this  contract, 
Cochran  took  possession  of  said  land,  and  was  in  possession 
of  it,  as  his  own,  when  Slaughter  died,  in  1863.  Green's 
note  was  not  paid  at  maturity.  It  was  sued  to  judgment,  a 
part  of  it  was  paid  and  is  held  by  a  Receiver  of  said  Court, 
as  part  of  Cochran's  estate,  but  claimed  by  creditors  of  Coch- 
ran and  Slaughter.  Culpepper's  executor  foreclosed  said 
Slaughter's  mortgage,  and  had  the  fi,  fa.y  founded  upon  the 
rule  absolute,  levied  upon  said  land,  and  the  land  was  sold 
thereunder  by  the  sheriff  to  Culpepper,  who  sold  it  to  Baggs 
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&  Collins,  and  they  went  into  possession  of  it.  Pending  the 
rule  to  foreclose  said  mortgage.  Slaughter's  widow  applied 
for  dower  in  said  land.  The  sole  question  was,  was  she 
dowable  in  said  land  ?  The  Court  held  that  she  was  not 
and  that  is  assigned  as  error, 

HiNES  &  HoBBS ;  Vason  &  Davis  ;  G.  J.  Wright,  for 
plaintiff  in  error. 

Lyon,  DeGraffenrieb  &  Irvin,  for  defendant. 
McCay,  Judge. 

Were  this  Court  authorized  to  determine    the  question 
made  in  this  record,  upon  its  conceptions  of  what  ought  to 
be  the  law,  we  should  not  tiesitate  to  decide  for  the  defend- 
ant in  error.     It  is  maniPestly  unjust,  that  the  widow  of  the 
vender  of  land,  should  have  her  dower  in  it  until  the  pur- 
chase-money is  paid.     And  yet,  both  in  England  and  in  this 
State,  if  the  title  has  }>assed  to  the  vendee,  the  rule  is  well 
established  that  the  right  of  dower  attaches,  even  to  the  ex- 
clusion of  the  vendor's  lien.     And  this,  after  solemn  argu- 
ment, was  the  decision  of  this  Court,  in  the  case  of  Clements  vs. 
Boaiwick,  38  Georgia  Reports,  1.     That  the  vendor  does  not, 
reduce  his  lien  to  writing,  in  the  shape  of  a  mortgage,  but 
suffers  it  to  rest  upon  the  right  given  him  by  the  law,  can 
make  no  difference  as  to  the  justice  of  the  case.     It  is  just  as 
inequitable  to  give  the  wife  dower  in  land  that  is  not  paiJ 
for,  and   which   has  resting  upon  it  the  vendor's  equitable 
mortgage,  as  to  give  her  dower  in  land  which  has  resting 
upon  it  a  formal  mortgage,  put  into  writing  for  the  purchase- 
money. 

But  it  IS  not  for  Courts  to  set  up  their  notions  of  justice, 
against  the  legislative  will.  Our  statute,  Code,  section  1753, 
expressly  provides  that  the  wife  shall  have  dower  in  all  land^ 
of  which  her  husband  died  seized.  And  section  1759,  pro- 
vides that  no  lien  created  by  the  husband  during  his  lifetime 
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shall,  in  any  manner,  interfere  with  the  wife's  right  of  dower. 
The  only  question  that  can  be  asked,  at  the  death  of  the  hus- 
band, is,  was  he  seized  and  possessed  of  the  land?  Was 
tlie  title  in  him  ?  If  so,  the  wife,  by  the  positive  provisions 
of  tlie  statute,  is  entitled  to  dower.  No  lien  created  by  the 
husband  can  interfere.  In  England,  and  in  most  of  the 
States,  it  is  held  that,  if  a  deed  and  a  mortgage  for  the  pur- 
chase-tnoney  are  executed  colemporaneously,  no  such  seizin 
of  the  land  passes  to  the  husband,  as  makes  the  wife  endow- 
able.  See  1  Scribner  on  Dower,  and  the  cases  cited.  But 
it  will  be  found  that  these  cases  all  turn  on  the  well  settled 
rale,  that,  at  law,  a  mortgage  is  a  title — that  the  seizin  is  in 
the  mortgagee — and  it  follows  that,  as  the  seizin  of  the  hus- 
band is  only  transitory  in  the  case  put,  the  right  of  dower 
does  not  attach.  It  is  admitted,  that  if  the  title  be  in  the 
husband,  but  for  a  day,  the  seizin  is  complete,  and  the  right 
of  dower  attaclu^. 

The  English  csises  turn  wholly  upon  the  technical  legal 
proposition  that  a  mortgage  is  a  title  and  not,  at  law,  a  mere 
lien.     Our  Code,  section  1944,  declares  expressly  the  con- 
trary.    It  says  a  mortgage  in  this  State  is  only  a  lieu,  and 
conveys  no  title.     The  argument  is  irresistible  that,  as  a 
mortgage,  in  Georgia,  conveys  no  title,  the  English  doctrine 
that  the  right  of  dower  does  not  attach  because  the  seizin  of 
the  husband  is  only  transitory,  cannot  have,  in  this  State,  any 
force.     The  rule  that  the  wife's  dower  yields  to  a  mortgage 
for    the  purchase-money  made   cotemporaneously  with  the 
deed,  dependent,  as  it  is,  solely  upon  the  technical  rule  that 
a  mortgage  is  a  title,  wholly  fails  in  this  State  when,  by  the 
express  statute,  this  character  of  a  mortgage  is  directly  repu- 
cliatecly  and  the  contrary  declared  to  be  the  law.    Some  of  the 
American  cases  deny  the  right  of  dower,  not  only  on  the  idea 
that   the  mortgage  is  a  title,  but  upon  the  further  ground 
that  there  is  an  equity  in  favor  of  the  vendor  which  overrides 
the  right  of  the  wife.     (Though,  in  this  State,  the  vendor's 
lien  is  abolished.     Code,  1978.)    Indeed,  it  would  seem  that 


/ 
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the  Courts  have  felt  that  the  mere  techuical  idea  of  a  niort* 
gage  being  a  title  was  an  unsatisfactory  ground  to  put  it 
upon.  And  they  have,  many  of  them,  made  it  turn  upon 
the  idea  that  the  mortgage  being  for  the  purchase -money,  the 
vendee  took  the  land  with  the  incumbrance  upon  it.  Thee 
cases  recognise  the  right  of  the  wife  to  dower,  but  they  de- 
clare the  dower  subject  to  the  mortgage,  as  it  would  be  to 
any  other  lien  upon  it  lawfully  when  the  husband  got  his 
title.  This  is,  without  doubt,  a  more  satisfactory  ground  to 
rest  upon  than  the  English  idea  of  a  want  of  seizin  in  the 
husband  ;  since,  in  foot,  even  in  England,  a  mortgage  is  not 
a  title,  whatever  it  may  be  in  theory.  But,  our  Code  will 
not  allow  us  even  to  deny  the  dower  on  this  idea.  True,  the 
mortgage  is  a  lieu,  which  went  u{M)n  the  laud  at  the  momeoi 
the  title  was  acquired,  and  in  a  very  true  sense  it  may  be 
said  that  the  husband  took  the  land  with  the  lien  upon  it 
For  this  reason,  our  Court,  in  ISeoU,  Carhart  &  Oompany  e*. 
Warren  &  Spioer,  21  Georgia,  408,  decided  that  a  mortgage 
for  the  purchase-money,  executed  cotemporaneously  with  the 
deed,  had  a  preference  to  judgments  then  existing  against  the 
vendee.  And,  were  there  nothing  in  our  law  on  the  subject 
of  dower,  except  the  simple  statement  that  the  wife  is  entitled 
to  dower  in  all  lands  of  which  her  husband  died  seized,  we 
should  be  inclineil  to  hold  that  the  wife  took  subject  to  the 
mortgage,  as  she  would  to  any  other  incumbrance  on  the 
land  existing  at  the  time  the  title  of  the  husband  accrued* 
But  section  1759  of  the  Code  provides  that  no  lien  created 
by  the  husband  shall  in  any  manner  interfere  witli  the  dower. 
Was  this  mortgage  lien  created  by  the  husband  ?  Without 
doubt  it  was.  How,  then,  can  we  give  it,  in  any  manner, 
preference  to  the  dower  ?  What  right  have  we  to  add  an 
exception  to  the  statute;  especially  when  it  contains  such  pos- 
itive language,  how  can  we  give  a  preference  ?  If  we  say 
that  the  husband  may,  by  creating  a.  lien  for  the  purchase- 
money  cotemporaneously  with  the  deed,  do  we  not,  at  least, 
inone  case,  allow  a  lien  created  by  the  husband  in  some  man- 
ner to  interfere  with  the  wife's  right  of  dower  ? 
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If  men  will  be  careless  enough  to  convey  title  to  landSi 
with  the  purchase- money  unpaid,  they  take  the  risk,  not  only 
having  the  land  sold,  but  in  Georgia,  they  have  no  lien,  and 
even  if  they  take  a  lien  in  writing,  they  stand,  as  do  other 
persons  who  take  liens:  they  yield  to  the  wife's  right  of 
dower.  We  do  not  think  the  definition  of  'Mower,''  in  the 
Code,  was  intended  to  change  the  rights  of  the  parties.  By 
the  words,  ''seize<I  and  possessed,"  is  simply  meant, ''  hasjhe 
tiUe."  Any  other  construction  would  deprive  the  wife  of 
dower  in  wild  lands.  The  title  to  these  lands  was,  at  his 
death,  in  Slaughter,  and  his  mere  obligation  to  another  to 
make  a  title,  on  certain  conditions  which  have  not  been  per- 
formed, does  not,  in  our  opinion,  alter  the  wife's  right.  What 
equitable  rights  might  arise  in  a  case  where  a  portjon  of  the 
condition  was  performed,  we  do  not  decide,  as  there  is  no 
SQch  fact  in  this  case. 

Judgment  reversed. 

Wakner,  Judge,  concurred,  but  delivereil  no  opinion. 

LoGURAN£,  Chief  Justice,  dissenting. 

In  the  discussion  of  the  legal  question  presented  by  the 

record,  I  shall  confine  myself  to  the  sole  proposition,  whether 

dawetf  under  our  law,  attaches  to  property,  the  deed  to  which, 

and  mortgage  back  to  secure  the  purchase-money,  was  one 

transaction.     Code,  section  1763,  provides:     "Dower  is  the 

right  of  the  wife  to  an  estate  for  life,  in  one-third  of  the 

lands,  etc.,  of  which  the  husband  died  seized  and  possessed." 

The  argument  is,  that  the  right  of  dower  attaches  over  every 

lien  created  by  the  husband,  and,  inasmuch  as  he  was  seized 

of  the  fee  to  the  lands  in  question,  and  under  our  law.  Code, 

section  1944,  "a  mortgage  in  this  State  is  only  a  security  for 

a  debt,  and  passes  no  title,"  that  the  wife  is  entitled  to  her 

dower;  for  the  mortgage  was  only  a  lien  created  by  the  hus- 

Imnd,  and  though  it  was  executed  at  the  time  of  the  deed, 

and  for  the  purpose  of  securing  the  purchase-money,  still 
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holds  no  higher  datus  than  a  lien.  And  under  the  Code, 
section  1759,  which  is  as  follows:  ''No  lien  created  by  the  hus- 
band in  his  lifetime/'  etc.,  ''shall,  in  any  manner,  interfere  with 
her  right  to  dower/'  it  is  held  that  the  mortgage  for  thepor- 
chase-money  shall  not  interfere,  but  is  subordinate  to  the  le- 
gal estate  of  dower  of  the  wife  therein. 

I  am  constrained  to  differ  with  the  judgment  of  the  Court 
upon  this  question,  and  at  the  outset  remark,  that,  in  my  judg- 
ment, the  naked  declarations  of  the  Code  must  not  be  lite- 
rally construed,  but  taken  with  their  history  in  the  light  of 
previous  legislation  and  adjudication  upon  the  subject-mat- 
ter.    And  this  mode  of  construction  is  not  only  reasonable 
and  proper,  but  is  supported  by  the  decisions  of  this  Court. 
In  the  case  of  Phillipa  vs.  Morrison  &  Solomon,  January 
Term,  1871,  in  construing  the  section  of  the  Code  releasing 
sureties,  (section  2121,)  this  Court  held  the  meaning  of  the 
Code  to  apply  to  principles  of  justice  drawn  from  the  com- 
mon law,  and  adjudication  of  Courts  thereon.     Now,  in  con- 
struing the  section,  1753,  giving  the  right  of  dower,  why 
shall  we  not  apply  to  it  the  principle  decided  by  this  Coart, 
in  21  Georgia  Reports,  408,  as  to  the  effect  of  transitory 
seissin  in  the  purchaser,  who,  at  the  same  instant,  encumbers, 
by  mortgage  for  the  purchase-money,  the  lands  ?     It  will  be 
remembered,  that  when  this  decision  was  delivered,  a  mort- 
gage in  this  State  created  only  a  lien,  and  not  an  estate,  in 
the  thing  mortgaged.     Judge  Lumpkin  says:     "The bar- 
gainer sells  the  laud  to  the  bargainee,  on  condition  that  he 
pays  the  price  at  the  stipulated  time,  and  whether  this  con- 
tract, which  is  orve,  is  contained  in  the  same  instrument  as  it 
well  may  be,  or  in  distinct  instruments  executeil  at  the  same 
time,  can  make  no  possible  difference.     Taking  the  whole 
transaction  together,  it  is  a  conditional  sale,  and  the  title 
never  did  vest  in  the  mortgagor,  except  encumbered  with 
the  debt,   to-wit:    the  purchase-money."      "Sup|>ose   that 
Wade,  after  receiving  the  deed  from  Barnes,  had  refused  to 
execute  the  mortgage^  could  not  the  contract  have  been  re* 
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scinded?  Unquestionably.  Then  it  took  both  the  instru- 
ments  to  consuramate  the  agreement.  It  is  like  a  feoffment 
and  defeasance  at  common  law,  which  is  deemed  but  one  con- 
veyance: 2  Bla.  Cora.,  327;  Co.  Lit.,  236,  6.  Where  two 
instruments  are  executed  at  the  same  time,  l)etween  the  same 
partis,  relative  to  the  same  subject-matter,  they  are  to  be 
taken  in  connection,  as  forming  together  the  several  parts  of 
one  agreement :  1  John.  Cas.,  95.  Where  a  deed  is  given 
by  the  vendor  of  an  estate,  who  takes  back  a  mortgage  to 
secure  tlie  purchase-money,  at  the  same  time  executes  a  deed, 
the  deed  and  mortgage  are  to  be  considered  as  part  of  the 
fiame  contract,  as  taking  effect  at  the  same  instant,  and  as 
constituting  but  one  act,  in  the  same  manner  as  a  deed  of 
defeasance  forms,  with  the  principal  deed,  to  which  it  refers, 
but  one  contract,  although  it  be  by  a  distinct  and  separate 
instrument:  Holbrook  vs.  Finney,  4  Massachusett  Beports, 
569." 

The  decision  of  the  Court  was  not  predicated  upon  the 
common  law,  but  upon  the  nature  of  the  transaction ;  for  a 
mortgage  was  only  then,  as  it  is  now,  a  security  for  a  debt, 
and  passed  no  title  to  the  land.  And  we  find  the  same  prin- 
ciple sustained  by  nearly  all  the  American  cases.  In  May- 
bury  V8.  Bryan  et  al,,  this  question  was  before  the  Court, 
Judge  McLean  delivering  the  opinion.  In  that  case  the 
mortgage  was  delivered  at  the  same  instant  with  the  delivery 
of  the  deed,  and  it  was  held  that,  upon  such  a  seizin^  dower 
did  not  attach.  The  doctrine  recognized  is  to  the  effect, 
where  a  man  has  the  seizin  of  an  estate  beneficially  for  his 
own  use,  the  widow  should  be  endowed,  but  where  a  mort- 
gage is  given  by  the  grantee  at  the  same  time  with  the  con- 
veyance there  is  no  such  beneficial  seizin  in  him  as  will  give 
tiie  right  to  dower.  The  same  doctrine  may  be  found  in 
Cunningham  vs.  Knight,  1  Barbour,  399,  where  it  is  held 
that  an  instantaneous  seizin  by  the  husband  is  not  sufficient 
for  a  right  of  dower  to  attach  in  the  wife ;  as  where  the  hus- 
band takes  a  conveyance  of  land,  and  at  the  same  time  gives 
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back  a  mortgage  to  secure  the  purchase-money.  In  Gammon 
V8.  Freeman,  1  Redfield,  243,  we  find  the  same  principle; 
in  Boynton  vs.  Sawer,  25  Alabama,  497,  the  principle  is  laid 
down,  "  when  the  husband  purchases  and  mortgages  for  the 
price  the  mortgage  overrides  dower." 

This  principle  we  find  recognized  as  the  doctrine  of  the 
various  States,  and  it  stands  without  an  exception.  If  it  be 
said  that  these  decisions  follow  the  common  law,  then,  under 
the  doctrine  applicable  to  the  rights  of  the  wife  to  dower  in 
the  lands  in  which  her  husband  w&s  seized  during  the  cov- 
erture, the  transitory  seizin  by  which,  in  the  first  instance, 
the  party  was  invested  could  not  be,  by  his  own  act,  withoat 
his  wife  uniting  therein,  divested  to  the  exclusion  of  her 
rights  of  dower.  If  the  rule  under  the  law  where  she  had  to 
unite  with  her  husband  in  the  relinquishment  of  her  dower 
prevented  the  transitory  seizin,  in  such  a  case  from  vesting 
her  with  a  dowable  interest,  why  should  such  seizin  under 
contract  of  incumbrance,  by  which  contract  the  estate  itself 
was  procured,  be  held  to  be  dowable?  The  same  reason 
would  apply  in  both  cases.  I  am  not  unaware  of  the  great 
liberality  with  which  Courts  have  been  dis|K)sed  to  treat  ap- 
plications for  dower,  and  the  principle  laid  down  by  the 
Master  of  the  Rolls  that  it  is  not  only  a  legal  but  a  moral 
right  that  she  should  have  sustenance  out  of  the  estate  of  b^ 
husband.  And  the  policy  of  the  law  has  been  founded  upon 
this  acknowledged  right.  But  is  it  justice,  or  equity  founded 
either  upon  legal  or  moral  conside]iBitions,that  the  property  of 
another  party,  who  may  haveirchildren  of  his  own,  shall  be 
taken  for  the  sup]K}rt  and  maintenance  of  another  man's 
wife?  Was  it  the  intention  of  the  Code  of  Georgia  so  to 
change  the  policy  of  the  law  and  its  acknowledged  justice 
and  equity  as  to  appropriate  the  property  which,  at  the  time 
of  the  purchase  and  by  the  terms  of  the  purchase,  was  in- 
cumbered with  a  debt  due  for  the  purchase-money,  and 
which,  by  the  decision  of  this  Court  in  21  Georgia  Beports, 
became  virtually  a  conditional  sale ;  that  is  to  say,  a  sale  in- 
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cumbered  with  a  condition  for  the  payment  of  the  purchase- 
money  ?  The  liens  which  dower  displaces  are  liens  created 
by  the  husband.  But  tins,  taking  the  deed  and  conveyance 
of  mortgage  together,  is  not  a  lien,  but  something  higher. 
It  is  not  a  thing  growing  out  of  the  contract,  but  it  is  the 
contract  itself,  and  to  dissever  it  and  mutilate  it  is  to  rescind 
the  whole  agreement  and  set  it  aside.  Suppose  A  and  B 
were  to  exchange  deeds  to  land  at  common  law,  by  so  strict  a 
construction,  except  their  wives  united  in  relinquishment 
they  would  be  entitled  to  dower,  both  of  them  in  both  estates. 
But  there  was  a  principle  that  the  common  law  attached,  by 
which  a  condition  was  implied  prohibiting  the  enjoyment  of 
dower  in  both  estates.  And  in  the  case  at  bar,  in  the  pur- 
chase of  this  estate,  there  was  a  condition  expressed  at  the 
time  of  the  contract,  and  as  a  part  of  the  contract,  that  the 
purchase-money  should  be  paid  and  the  property  stand 
pledged  until  it  was  paid.  The  lien  enacted  by  the  husband 
contemplated  by  the  statutes  means  the  lieu  created  upon 
something  which  belonged  to  the  party  creating  it,  and  not 
something  by  which  the  estate  itself  was  obtained. 

In  the  language  of  Judge  Lumpkin,  the  title  never  did  vest 
''  except  incumbered  with  the  debt.     When  a  man  purchases 
land  from  another,  and  one  of  the  t^rms  of  the  purchase  is 
that  the  land  shall  be  a  security  for  the  payment  of  the  pur- 
chase-money, all  that  comes  to  belong  to  the  purchaser  is  such 
an    interest  in  the  land  as  is  consistent  with  the  liability  in 
the  land  to  be  sold  for  the  payment  of  the  purchase-money.'' 
The  rights  under  the  mortgage  and  the  deed  vested  simuha- 
neously,  and  it  was  just  as  necessary  to  render  the  deed  good 
that  the  mortgage  should  have  been  made  as  it  was  to  make 
the  mortgage  good  tliat  the  deed  should  have  been  made. 
The  contract  of  sale  was  inchoate  until  both  were  perfected, 
and  the  interest  the  purchaser  obtained  was  an  interest  upon 
condition,  and  could  neither  be  diminished  nor  enlarged  by 
the  fact  of  his  death.     Nor  can  the  widow  claim  any  greater 
estate  vested  in  her  husband  than  he  himself  acquired  under 
the  terms  of  his  contract. 
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Thomas  G.  fisvAK,  plaintiff  in  error,  vs.  The  Statb,  de- 
fendant in  error. 

1.  An  indictment  is  safficientlj  technical,  under  section  4428,  of  tlie 
Code,  that  charges,  that  the  defendant,  in  the  jear  1870,  did  unlawfoliy 
employ  the  servant  of  one  Phillip  West,  daring  the  term  for  whidi  be 
was  employed,  and  that  he  was  then  in  the  employment  of  West,  sod 
that  his  term  of  service  was  not  expired. 

2.  Where  the  Court  let  in  testimony  of  a  previous  employment  by  the 
defendant,  though  before  the  end  of  the  year,  and  not  in  vritiDg,  it 
was  error  in  the  Court  to  charge  the  jury  that  such  previous  oontnct 
was  no  protection  or  justification,  inasmuch  as  that  question  was  ooe 
for  the  jury,  under  the  facts. 

8.  Where  the  evidence  showed  the  person  employed  by  the  defendsnt 
had  been  previously  employed  by  the  prosecutor,  to  bring  other  hands 
with  him  to  his  plantation  and  superintend  them  : 

Hddy  That  such  employment  did  not  constitute  such  person  a  senraat, 
within  the  provisions  of  the  law.     See  concurring  opinions. 

CrimiDal  Law.     Servants.     Before  Judge  CiiABK.    lice 
Superior  Court.     February,  1871. 

The  indictment  charged  Bryan  with  a  misdemeanor,  '^for 
that  the  said  Tiiomas  Bryan,  in  the  county  and  State  afore- 
said, on  the  third  day  of  January,  in  the  year  eighteen  hon- 
dred  and  seventy,  did  then  and   there  unlawfully  employ 
Mitchell  Daniel,  colored,  the  servant  of  one  Philip  West, 
during  the  term  for  which  he  was  employed,  the  said  Thomas 
Bryan  knowing,  then  and  there,  that  the  said  servant,  Mitchell 
Daniel,  colored,  was  then  in  the  employment  of  said  Philip 
West,  and  that  his  term  of  service  had  not  expired,  contrary,^' 
etc.  When  the  jury  was  empaneled  and  sworn,  the  defendant's 
counsel  demurred  to  said  indictment,  because  the  offense  was 
not  sufiBciently  stated  to  authorize  conviction.     The  demur- 
rer was  overruled.     West  then  testified,  that  on  the  1st  of 
January,  1870,  he  made  a  contract  with  said  n^ro,  by  which 
he  hired  the  negro  for  1870;  the  negro  was  to  furnish  bands 
and  ^'boss''  or  superintend  them,  and  was  to  move  on  his 
place  and  commence  work  on  Monday,  the  3d  of  January, 
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1870.    But  the  negro  did  not  oome,  though  West  sent  for 
him  to  one  Harris',  where  he  had  worked  during  1869. 

Harris  testified,  that  on  the  3d  of  January,  1870,  he  saw 
Brjaa  and  the  negro  together,  and  told  Bryan  that  West 
bad  hired  the  negro  for  1870.    Bryan  said  he  could  not  help 
that,  and  he  or  the  negro  said,  that  the  negro  had  promised 
Bryan  in  ^'ground-pea-time,''  in  1869,  to  live  with  him  dur- 
ing 1870,  if  Bryan  got  a  place.    The  negro  remained  with 
Bryan  during  1870.     Another  witness  heard  Bryan  say  to 
the  negro,  on  2d  of  January,  1870,  that  Jiis,  Bryan's,  ofier 
was  better  than  West's.     For  the  defendant,  the  negro  testi- 
fied that,  in  1869,  in  June,  his  mule  died,  and  he  called  on 
Bryan,  his  former  master,  for  help,  got  it,  and  agreed  to  live 
with  him  during  1870,  if  he  got  a  place,  Bryan  agreeing  to  pay 
him.    This  contract  was  fixed  on  definite  terms,  on  the  2d 
of  January  1870.     He  had  contracted  with  West  on  the  day 
before,  to  get  squad  of  hands,  oversee,  etc.,  for  $150  00  cash, 
and  one-third  and  one-fourth  of  crops.     He  did  not  carry 
oat  West's  eoutract,  because  hands  could  not  be  had,  having 
generally  hired  themselves  out.     And  he  did  not  know  Bryan 
had  a  place  till  the  2d  of  January,  1870.    Bryan  told  Har- 
ris, in  said  conversation  of  3d  of  January,  1870,  that  rather 
than  have  any  bad  feeling,  he  would  give  him  up,  though 
he  had  hired  him,  long  before,  for  1870. 

Defendant's  counsel  requested  the  Court  to  charge  the 
jury,  that  'Mf  this  negro,  in  June,  1869,  agreed  to  live  with 
and  work  for  defendant,  for  1870,  and  the  subsequent  agree- 
ment under  which  the  negro  entered  upon  and  served  de- 
fendant for  1870,  was  made  in  good  faith  and  in  consequence 
uf  the  first  agreement,  with  no  intention  to  interfere  with 
West's  contract,  or  to  violate  the  law,  defendant  was  not 
guilty."  He  refused  so  to  charge,  but  charged  the  jury  that^ 
**  when  and  as  soon  as  one  employed  another  to  serve  him, 
for  a  time,  to  commence  at  a  day,  then  such  person  employed, 
was,  in  contemplation  of  law,  the  servant  of  the  person  so 
contracting  for  his  services,  although  the  employee  had  not. 

Vol.  xliy.*^ 
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io  facty  entered  into  the  actual  service  of  or  labor  for  the 
person  so  employing  him ;  and  if  defendant  employed  Dan- 
iel after  West  had  so  contracted  for  his  services,  for  the  year 
1870,  and  during  that  year,  and  before  he  bad  gone  into  the 
actual  service  of  and  labor  for  West,  under  that  cootracty  de- 
fendant was  guilty,  if  he  contracted  with  knowledge  of  West's 
contract."  The  defendant  was  found  guilty.  A  new  trial 
was  moved  for,  upon  the  grounds  that  the  verdict  was  con- 
trary to  law  and  evidence,  and  that  the  Court  erred  in  refus- 
ing to  sustain  said  demurrer,  and  to  charge  as  requested,  and 
in  charging  as  aforesaid.  The  new  trial  was  refused,  and 
that  is  assigned  as  error. 

Lyon,  DeGraffenriep  &  Irvin;  W.  A.  Hawki:?s, 
for  plaintiff  in  error. 

B.  P.  HoLLis,  Solicitor  General,  for  the  State. 

LocHRANE,  Chief  Justice. 

1.  This  was  an  indictment  under  section  4428  of  the  Code. 
The  first  ground  of  error  is  to  the  judgment  of  the  Court 
in  overruling  the  demurrer  to  the  indictment.  The  indict- 
ment charges  that  Thomas  Bryan,  in  the  year  1870,  did 
unlawfully  employ  the  servant  of  one  Philip  West  during 
the  term  for  which  he  was  employed ;  that  the  servant  was 
tlien  in  the  employment  of  West,  and  that  his  term  of  ser- 
vice was  not  expired.  In  the  opinion  we  entertain  of  tliis 
question  we  are  satisfied  that  the  ofiense  is  sufficiently  aver- 
red. It  is  charged  in  the  language  of  the  Code.  And,  while 
the  pleader  might  have  made  it  more  distinct  by  stating 
what  the  term  was  for  which  the  employment  was  made 
rather  than  use  the  words  ''  during  the  term,"  still  we  think 
that  the  allegation  of  the  date  of  such  employment,  together 
with  the  further  allegation  that  he  was  then  in  the  emploj- 
ment  of  the  party,  and  that  his  term  of  service  had  not  ex- 
pired, was  a  sufficient  compliance  with  section  4635  of  the 
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Co<1e,  This  construction  of  that  statute  is  essential  to  the 
administration  of  justice,  as  long  as  the  statute  itself  re- 
mains the  law  of  this  State.  For  when  the  law  declares 
every  indictment  shall  be  deemed  sufBciently  technical  and 
correct  which  states  the  ofiense  in  the  terms  and  language  of 
this  Code,  or  so  plainly  that  the  nature  of  the  offense  charged 
may  be  easily  understood  by  the  jury,  to  exact,  by  con- 
struction, a  different  rule  of  pleading  would  in  effect  be  a 
virtual  repcalment  of  the  provision.  We,  therefore,  think 
the  Court  was  right  in  overruling  the  demurrer  to  the  in- 
dictment. 

2.  Upon  the  testimony  submitted  in  this  case  the  prisoner 
was  convicted,  and  a  motion  was  made  for  a  new  trial  upon 
several  grounds,  which  we  will  notice  in  their  order.     The 
ground  of  the  second  error  is  in  the  charge  of  the  Court  that, 
as  soon  as  one  had  employed  another  to  serve  him  for  a  term 
to  commence  at  a  day  thereafter,  the  person  employed  was, 
in  contemplation  of  law,  the  servant  of  the  person  contracting 
for  his  services,  although  he  had  not,  in  fact,  entered  on  the 
actual  service  of  the  employer.   At  common  law,  we  find  the 
definition  of  servants  to  embrace,  first,  menial  servants;  sec- 
ond, apprentices;  third,  laborers ;  and  fourth,  stewards,  fac- 
tors and  bailifls.     As  to  how  far  the  relative  rights  and 
duties  of  these  relations  at  common  law  are  applicable  to  our 
condition,  or  are  of  force  in  this  State,  we  will  not  now  dis- 
cuss.    To  say  the  least,  the  most  of  the  correlative  duties 
springing  out  of  these  relationships  have  gone  into  disuse, 
and  ceased  to  be  applicable  practically  to  our  condition.     It 
is  not  the  theory,  nor  is  it  consistent  with  the  spirit  of  our 
instihitions,  to  recognize  factors,  stewards  or  bailiff  in  the 
light  of  servants  as  at  common  law.     The  terms  and  the  in- 
tendments of  the  service  required,  under  our  institutions,  are 
incompatible.    Nor  do  we  believe  that  a  citizen  of  this  State, 
under  the  franchises  and  immunities  with  which  the  law  in- 
ve9b9  him,  who  may  contract  for  labor  either  as  a  mechanic 
or  on  a  plantation,  is  so  stripped  of  his  individuality  and 
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personal  independenoe  as  to  constitute  him  a  servant  in  the 
sense  of  the  common  law.  Nor  do  we,  in  this  opinion,  de- 
sign to  dignify  such  persons  beyond  the  proper  reach  and 
r^ulations  of  the  law.  We  have  no  sympathy  with  the  cant 
that  elevates,  by  adulation  and  flattery,  this  class  of  people  in 
this  State  beyond  their  legitimate  station.  The  prosperity 
of  the  State  de[)ends  upon  a  well  organized  system  of  labor; 
and  the  Legislature  may  provide  by  appropriate  penalties  for 
the  breach  of  contracts,  and  force  by  its  processes  strict  com- 
pliance therewith.  They  may  go  £sirther  in  the  enforcement 
of  Acts  for  the  punishment  of  idleness,  and  compel  obedience 
to  their  legislative  mandates.  The  law  which  gives  a  right 
of  action  under  the  laws  of  force  in  this  State  against  the 
master  for  the  act  of  his  servant,  confines  such  right  of  action 
to  acts  done  while  he  is  actually  employed  in  the  master's 
service.  And  this  principle  would  not  apply  to  cases  where 
the  servant  was  only  under  contract,  for  in  such  case  no  right 
of  action  would  accrue  for  acts  done  before  he  went  into  his 
service.  The  law  under  oonsideration'makes  that  which  was 
a  cause  of  action  for  damages  at  common  law  a  crime  under 
the  provisions  of  our  Code.  The  right  of  an  action  for  dam- 
ages against  a  person  hiring  the  servant  of  another  while  in 
his  service,  by  which  the  servant  Jeaves  the  one  and  goes  to 
the  other,  is  ''  founded,'^  says  Blackstone,  **  in  the  property 
that  every  man  has  in  the  service  of  his  domestics  acquired 
by  the  contract  of  hiring  and  purchased  by  giving  him 
wages."  While,  at  common  law,  the  master  is  not  liable  for  I 
the  act  of  his  servant,  except  in  his  actual  employment^  nor 
even  then  except  the  act  of  the  servant  grows  out  of  sach 
employment,  still  his  right  in  the  premises  grows  out  of  the 
contract  of  hiring,  and  the  common  law  presumes  him  in  the 
service ;  for  the  language  is,  "  If  any  person  do  hire  or  re- 
tain my  servant  being  in  my  service,  fi>r  which  the  servant 
depart^  from  me  and  goeth  to  serve  the  other ;"  thus  rec- 
ognizing a  right  acquired  by  the  contract,  in  the  loss  of  the  j 
service.    And  the  Legislature  of  1866,  looking  to  the  de- 
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rangement  of  an  entire  system  of  labor/and  warranted  by  the 
facts  growing  out  of  the  circumstanoes  in  which  the  colored 
element  was  wholly  irresponsible  for  any  breach  of  contract, 
and  consequently  regardless  of  it,  and  the  failure  of  all  law 
to  enforce  such  contracts,  or  provide  any  remedy  or  redress 
for  such  wrongs,  and  appreciating  the  great  public  necessity 
of  punishing  employers  whose  acts  contributed  to  the  viola- 
tion of  such  contracts,  enacted  this  salutary  law,  which  we 
hold,  first,  it  was  within  their  constitutional  power  to  do; 
and  we  therefore  think  the  view  of  the  law  presented  by  the 
Court  was  proper.    The  evidence  in  this  case  showed  that 
Mitchell  Daniel  was  originally  the  slave  of  the  plaintiff  in 
error;  that  he  was  working  with  Nathaniel  Harris  in  1869, 
aud  during  that  year  lost  his  mule,  when  he  came  to  firyan, 
who  furnished  him  with  one,  and  at  that  time  agreed  to  live 
with  him  during  the  year  1870.    The  evidence  is  further 
that  West,  the  prosecutor,  employed  him  on  the  1st  day  of 
January,  1870.    He  was  ''  to  furnish  other   hands,"  and 
**  superiutend  as  boss  or  superintendent.'^    Then,  on  the  3d 
day  of  January,  he  came  to  Bryan,  who  held  him  during  the 
year.    On  this  statement  of  facts,  the  Court  charged  the  jury 
that  this  contract  was  no  justification,  and  could  not  justify 
or  protect  him  from  a  conviction.     In  this,  we  think,  the 
Court  committed  error.     The  questions  of  fact  in  this  case 
were  for  the  consideration  of  the  jury;  and  whether  this 
agreement  to  live  with  Bryan  for  the  year  1870,  under  the 
/acts,  was  such  a  contract  as  the  Court  could  or  could  not 
enforce,  because  it  was  not  in  writing  was  not  the  question 
in  the  criminal  prosecution  in  this  case.     It  was  competent 
to  go  to  the  jury  to  illustrate  the  intent  and  motive  of  the 
parties,  and  might,  by  its  subsequent  ratification,  on  the  3d 
of  January,  1870,  have  constituted  a  valid  contract ;  and  the 
matter  ought  to  have  been  left  to  the  consideration  of  the 
jury  to  give  it  such  weight  as  they,  in  their  judgment,  might 
deem  it  entitled  to. 

3.  Ajgaii^  we  hold,  from  the  testimony  in  this  case,  that 
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Mitchell  Daniel  was  not  employed  aa  a  servaDt^  but  as  aso- 
periDtendent  of  servants,  if  laborers  may  be  so  classed ;  and 
bis  employment  under  the  facts  in  this  case,  by  Bryan,  wonld 
not  render  him  obnoxious  to  the  provisions  of  the  Code. 
The  law  only  specifies  ^'  the  servant  of  another,"  and  we  can 
not  enlarge  the  Act  by  construction.  If  he  was  not  the  ser- 
vant of  West,  then  though  in  his  employment  by  coutnct, 
the  law  did  not  authorize  a  conviction  for  crime  on  the  part 
of  Bryan,  for  the  breach  of  contract  upon  the  part  of  the  ne- 
gro, Daniel.  The  terms  of  the  law  must  be  construed  with 
regard  to  the  iutent  of  the  law,  and  the  intent  was  to  punish, 
not  for  breaches  of  contract,  but  the  employment  of  the  ser- 
vants of  another,  during  the  term  of  such  service.  And 
while  we  may  hold  that  the  term  of  service  begins  with  the 
contract  for  service,  before  it  is  actually  entered  on,  as  the 
language  of  the  Act  is  directed  against  the  employment  of  the 
servant  of  another;  still,  we  do  not  think  the  oonstrueiion  of 
the  law  will  include  any  except  servants.  And  we,  therefore, 
think  the  Court  erreil  in  holding  one  who  was  employed  to 
superintend  others,  where  there  is  no  proof  he  was  to  work 
himself,  as  a  servant,  within  the  meaning  of  the  Code. 
Judgment  reversed. 

McCay,  Judge,  conourring. 

A  contract  that  one  should  furnish  a  lot  of  hands  to  work 
a  crop,  he  and  they  to  receive  one-third  of  the  corn  and  one- 
fourth  of  the  cotton,  the  contractor  to  superintend  and  over- 
see the  hands,  and  to  get  $150  00  extra,  is  not  a  contract  of 
service,  under  section  4428  of  the  Revised  Code. 

Warner,  Judge,  concurring. 

The  demurrer  to  the  indictment  was  properly  overroled. 
The  ofiPense  was  stated  in  the  terms  and  language  of  the 
Code,  and  so  plainly,  that  the  nature  of  the  offense  oliarged 
might  have  been  easily  understood  by  the  jury.     The  4428th 
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section  of  the  Code  declares,  that  *^  If  any  person,  by  himself 
or  agent,  siiall  be  guilty  ot  employing  the  servant  of  another, 
during  the  term  for  which  he,  she  or  they  may  be  employed, 
knowittg  that  such  servant  was  so  employed,  and  that  his 
term  of  service  was  not  expired,  or  if  any  person  or  persons, 
shall  entice,  persuade  or  decoy,  or  attempt  to  entice,  persuade 
or  decoy,  any  servant  to  leave  his  employer,  either  by  offering 
higher  wages,  or  in  any  other  way  whatever,  during  the 
term  of  service,  knowing  that  said  servant  was  so  employed,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  be  punislied,''  etc.     This  section  of  the  Code  con- 
templates two  classes  of  offenses.     First,  the  employing  the 
servant  of  another,  during  the  term  for  which   he,  she  or 
they  may  be  employed,  knowing  that  such  servant  was  so 
employed,  and  that  his  term  of  service  was  not  expired. 
Second,  enticing,  persuading,  decoying,  or  aUempting  to  en- 
tice, persuade  or  decoy,  any  servant  to  leave  his  employer, 
knowing  said  servant  was  so  employed.    There  are  three 
classes  of  servants  recognized  by  the  common  law :     First, 
menial  servants;  second,  apprentices;  third,  laborers.     The 
general  definition  of  servants,  as  mentioned  in  the  Code,  is 
sufficiently  comprehensive  to  embrace  all  three  classes  of  ser- 
vants, as  defined  by  the  common  law.   When  one  man  has  em- 
ployed a  servant  to  work  for  him  for  a  definite  period  of  time, 
and  another  man,  knowing  of  such  employment,  employs  that 
same  servant  for  and  during  any  period  of  the  time  for  which 
the  first  employed  him,  he  is  guilty  of  the  offense  of  employ-- 
ing  the  servant  of  another ^  within  the  true  intent  and  mean- 
ing of  the  law.     The  object  and  intention  of  the  law,  was  to 
make  it  a  punishable  offense  for  one  man  to  interfere  with 
the  contracts  of  another,  or  the  employment  of  servants,  hav- 
ing knowledge  of  such  employment.     If  A  has  employed  a 
servant  by  contract,  to  work  for  him  a  specified  period  of 
tirae,  and  B,  with  knov:ledge  of  such  contract  of  employment 
by  A,  afterwards  employs  that  servant,  for  any  period  of  the 
time  embraced  within  A's  contract  of  employment,  the  of- 
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fense  is  complete,  under  fcbe  law,  whether  the  aervant  has  no- 
taally  entered  into  the  service  of  his  employer  or  not.    The 
law  was  intended  to  prohibit  any  interference  with  eoniradg 
for  the  employment  of  servants,  knowing  that  they  were  em- 
ployed.   If  the  servant  has  entered  into  the  service  of  his 
employer,  and  another  attempts  then  to  employ  him,  or  does 
employ  him,  such  person  is  liable  to  be  indicted  for  enticing, 
persuading  or  decoying  such  servant  from  the  service  of  his 
employer,  JTiomD^r  such  servant  to  be  employed.     Interfering 
with  eontrcuis  for  the  employment  of  servants,  knowing  them 
to  be  employed,  is  one  thing.     Inducing  servants  to  leave 
their  employers  after  they  have  entered  upon  their  term  of 
service,  knowing  them  to  be  employed,  is  another  thing;  and 
either  is  an  indictable  offense  under  the  law.    I  concur  in 
the  judgment  of  reversal  in  this  case,  on  the  ground  that  the 
Court  below  erred  in  its  charge  to  the  jury,  in  relation  to  the 
contract  made  with  the  defendant  and  Mitchell  Daniel,  prior 
to  the  contract  made  with  West.     That  contract  should  have 
been  left  to  the  consideration  of  the  jury,  for  the  purpose  of 
showing  a  want  of  any  criminal  intent  on  the  part  of  the  de- 
fendant to  violate  the  law.     The  charge  of  the  Court  ex- 
cluded from  the  consideration  of  the  jury,  the  criminal  in- 
tent of  the  defendant.   In  view  of  that  prior  contract,  they 
might  or  might  not  have  considered  it  sufficient  to  rebut  the 
presumption  of  any  erimincd  intention  on  the  part  of  the  de- 
fendant, to  violate  the  public  law  of  the  State,  and  they 
should  have  t)een  left  free  to  consider  the  evidence  in  relation 
to  that  point  in  the  case. 


T.  B.  Myers,  sheriff,  plaintiff  in  error,  m.  D.  H.  Wilcox, 

defendant  in  error. 

Where  a  judgment  was  obtained  in  Schley  county,  on  the  25th  of  Octo- 
ber, 1870,  on  a  debt  contracted  before  the  first  of  Jane,  1865,  apoa 
which  an  execution  issued,  and  the  sheriff  failed  to  raise  the  mon^  on 
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the  same,  on  receiving  from  the  defendant  an  affidavit  that  the  taxes 
dae  thereon  had  not  been  paid,  together  with  a  claim  of  an  offset  and 
recoupment,  in  favor  of  the  defendant,  according  to  the  Act  of  Octo- 
ber 18th,  1870,  which  affidavit  set  forth  that  said  debt  had  not  been 
reduced,  according  to  the  equities  between  the  parties,  under  the  Re- 
lief Act  of  1868 : 
Hddf  It  was  error  in  the  Court  to  hold  the  sheriff  liable,  on  a  rule  for 
the  amount  of  the  judgment — the  proper  construction  of  the  Act  of 
October  18th,  1870,  being  at  the  time,  unsettled  and  doubtful,  and  the 
sheriff  having  apparently  acted  in  good  faith. 

I 

Bule  against  Sheriff.     Relief  Act  of  1870.     Before  Judge 
Clark.    Schley  Superior  Court.    April  Term,  1871. 

Wilcox  sued  Eason  on  his  promissory  note,  made  in  M arch, 
1860,  and  had  judgment  on  the  25th  of  October,  1870.     M. 
fa.  was  issued  in  February,  1871,  and  levied  in  April,  1871. 
EaMin  made  affidavit  that  said  ^. /a.  was  proceeding  illegally^ 
because  no  affidavit  of  the  payment  of  taxes,  as  required  by 
the  Relief  Act  of  13th  of  October,  1870,  was  attached  to  the 
fi.  fa.  before  the  levy  was  made;  that  when  said  contract 
was  made,  prior  to  June,  1865,  Eason  owned  slaves  worth 
$3,297  00,  which  were  lost  by  the  result  of  the  late  war,  and 
without  his  fault,  and  he  claims  'Hhe  right  to  set-off  against 
said  jl.  /a.  said  loss  according  to  said  Act;  said  credit  was 
not  pleaded  or  allowed  on  the  original  trial,  and  he  be- 
lieved the  taxes  required  by  law  had  not  been  paid  on  said 
debt.''     U{K>n  receipt  of  this  affidavit,  the  sheriff  refused  to 
sell  the  property,  though  urged  to  do  so  by  plaintiff's  attor- 
ney, he  insisting  that,  e«ipecially  as  this  judgment  was  after 
said  Act,  defendant's  affidavit  should  be  disregarded. 

The  sheriff  was  ruled.  He  made  no  other  excuse  for  not 
making  the  money,  except  that  said  affidavit  stopped  him. 
This  showing  was  demurred  to,  and  the  rule  was  made  ab- 
solute.   That  is  assigned  as  error. 

C.  F.  Crisp;  C.  T.  Goodb,  for  plaintiff  in  error. 

J.  A.  Ansley;  8.  H.  Hawkins;  W.  D.  Kiddoo,  for  the 
defendant,  cited  40  Oa.  K.,  506,  493. 
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McCay,  Judge. 

If  the  judgment  against  the  defendant  in  fi.  fa.  had  been 
obtained  previously  to  the  13th  of  October,  1870,  the  affida- 
vit taken  by  him  would  not  only  have  justified,  but  compelled 
the  sherifiT  to  stay  proceedings.     The  judgment  was,  however, 
in  fact,  obtained  on  the  25th  of  October,  1870,  twelve  dajs 
after  the  passage  of  the  Act  of  the  13th  of  that  month.    Ordi- 
narily, it  is  a  fair  presumption  that,  in  obtaining  a  judgment, 
the  law  of  the  land  in  reference  to  it  will  be  complied  with. 
The  Courts,  as  well  as  the  parties,  are  presumed  to  know  the 
law,  and  to  apply  it.     The  question,  then,  in  this  case  is, 
whether  the  sheriff  is  guilty  of  a  contempt  of  the  process  of 
the  Court  in  staying  proceedings  under  the  affidavit  filed  bj 
the  defendant,  that  this  was  a  debt  due  before  the  1st  of  June, 
1865,  and  that  the  taxes  due  thereon  had  not  been  paid.  The 
argument  is  that,  as  this  must,  under  the  Act  of  October  13th, 
have  been  shown  before  the  plaintiff  could,  under  the  law, 
get  his  ju<lgment,  the  sheriff  was  not  justified  in  taking  an 
affidavit  denying  it.     Ordinarily,  this  is  not  the  proper  rule. 
But  what  are  the  facts  here  ?    The  county  of  Scliley  is,  by 
the  ordinary  line  of  travel,  at  least  two  hundred  miles  from 
the  capital.    This  judgment  was  had  on  the  25th  of  October, 
just  twelve  days  after  the  signing  of  the  Act  of  October  13th 
by  the  Governor.     Section  13th  of  the  Code  provides  ^  that 
laws  should  not  be  obligatory  u|>on  the  inhabitants  antil 
published  in  some  public  gazette,  and  three  days  shall  be 
allowed  from  the  date  of  publication  for  every  hundred  miles 
distance  from  the  capital  before  a  knowledge  of  the  law  shall 
be  presumed  against  the  inhabitants."     Under  this  section 
the  Act  of  October  13th  became  obligatory  in  Schley  county 
on  the  20th  day  of  October,  1870,  provided  it  was  publislied 
in  a  public  gazette  on  the  very  day  it  was  signed.     We  are 
not  aware  of  any  law  providing  a  specific  time  within  which 
laws  shall  be  published.     In  the  absence  of  such  law,  it  is 
fair  to  presume  that  this  will  be  done  within  a  reasonable 
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time,  since  we  must  always,  prima  faeie^  assume  that  public 
officers  have  done  their  duty.  We  doubt  much  if  six  days 
is  not  within  a  reasonable  time,  and  we  incline  to  think  it 
would  be  pretty  violent  to  presume  publication  in  a  less  time 
than  that.  Under  this  rule,  it  is  not  clear  that  the  Act  of 
October  13th  was  obligatory  in  Schley  county  on  the  25th  of 
October.  At  any  rate,  it  is  a  harsh  construction  to  hold  the 
sheriff  liable  for  contempt  on  such  a  presumption,  especially 
as  no  harm  has  come  to  the  parties  but  delay.  Ordinarily, 
the  slieriff  acts  at  his  i}eril,  but  when  the  case  is  a  matter  for 
serious  doubt  we  do  not  think  the  sheriff  guilty  of  contempt 
if  he  act  in  good  faith. 
Judgment  reversed. 

LocHRANE,  Cliief  Justice,  concurred,  and  Wabner,  Judge^ 
dissented^  but  neither  furnished  any  opinion. 


Fjlssy  E.   Lumpkin  et   al,y  plaintiffs  in   error,  va.  W. 
Thomas  Eason,  defendant  in  error. 

Where  a  homestead  was  claimed  under  the  Act  of  1868,  by  the  wife  of  a 
hasband,  oq  his  land,  wbo  bad  been  adjudged  a  bankrupt: 

Hdd^  That  the  wife  could  not  have  a  homestead  on  the  land  of  her 
bankrupt  husband,  as  against  the  assignee  of  the  bankrupt,  or  those 
claiming  title  thereto  under  a  sale  made  by  the  assignee  of  the  bank- 
rapt. 

Ejectment.      Homestead.      Bankruptcy.      Before    Judge 
Clark.    Schley  Superior  Court.     April  Term,  1871. 

This  was  ejectment  by  Mrs.  Lumpkin  and  her  children, 
against  Eason.  Tiieir  title  was  a  record,  showing  that,  on 
the  12th  of  December,  1868,  the  premises  in  dispute  had 
been,  by  the  Ordinary,  duly  set  apart  to  them  as  their  home- 
stead. Defendant's  title  was  based  upon  the  following  facts  : 
Ou  the  20lh  of  May,  1868,  creditors  of  Lumpkin,  husband 
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of  Mrs.  Lumpkin,  and  father  of  said  children,  petitioned  to 
have  him  declared  a  bankrupt,  and  that  his  estate  be  takeo 
poflsesBion  of  for  their  benefit.  On  the  23d  of  llaj,  the 
Judge  of  the  United  States  District  Court,  issued  his  order, 
as  prayed  for,  to  take  effect  upon  petitioners  giving  a  eertaio 
bond.  This  thej  did  on  the  10th  of  June,  1868.  On  the 
16th  of  June,  Lnimpkin  answered,  denying  the  acts  of  bsnk- 
ruptcy  charged.  There  having  been  an  order  for  LumpkiD 
to  produce  his  books,  etc.,  and  he  having  refused,  and  a  pro* 
oeeding  being  had  to  punish  him  for  contempt,  on  the  7th  of 
November,  1868,  he  i^reed,  in  writing,  to  withdraw  all  ob- 
jection and  allow  himself  to  be  adjudged  a  bankrupt.  Oo 
the  9ch  of  November,  1868,  he  was  adjudged  a  baokrapt, 
and  on  the  28th  of  November,  the  Raster  in  BankrapUy 
appointed  a  temi^orary  assignee  for  Lumpkin,  to  take  and 
dispose  of  his  property  according  to  law.  On  the  first  Tue9- 
day  in  January,  1869,  this  temporary  assignee  sold  the  premi* 
ses,  after  due  advertisement,  etc.,  and  Crawford  bid  it  off. 
Afterwards,  a  regular  assignee  was  appointed,  and  took  from 
the  Register  a  conveyanoe  of  all  of  Lumpkin's  estate,  owned 
on  the  20th  of  May,  1868.  In  February,  1869,  Hollis  ob- 
tained from  the  Register  an  order  allowing  him  to  tictl  said 
land  privately  to  Crawford,  and  he  did  so  sell  it  at  the  price 
for  which  Crawford  had  bid  it  off.  In  March,  1869,  Craw- 
ford sold  and  conveyed  the  land  to  Eason.  It  was  shovn 
that  there  was  an  allowance  of  land  to  Lumpkin  under  the 
bankrupt  proceeding,  but  Lumpkin  testified  that  this  was 
done  without  his  knowledge  or  consent.  And  they  offered 
to  prove  by  Lumpkin,  that  the  consent  to  allow  himself  to 
be  adjudged  a  bankrupt,  was  procured  by  fraud,  but  the 
Court  would  not  permit  it.  It  ap[)eared  that  when  the  tern* 
pory  assignee  was  selling  the  land,  notice  was  given  to  Craw- 
ford and  Eoson,  of  said  setting  apart  of  the  homestead  there* 
in ;  that  because  of  this,  Crawford  refused  to  comply  with 
his  bid,  and  would  not,  nor  did  pay  it,  till  he  got  the  deed 
from  the  regular  assignee. 
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These  facts  being  proven,  plaintiffs'  counsel  requested  the 
Court  to  charge  the  jury:  Ist.  That  Lumpkin's  consent  with 
his  creditors  could  not  defeat  the  right  of  his  wife  and  chil* 
dren  to  a  homestead  and  exemption,  under  the  laws  of  this 
State,  2d.  That  the  assignee  succeeded  only  to  Lumpkin's 
rights  in  his  property,  to  the  extent  Lumpkin  had  it,  subject 
to  all  equities  and  encumbrances  existing  against  them  in 
Lumpkin's  hands,  and  the  same  rule  applies  to  the  purchaser 
at  the  assignee's  sale.  3d.  The  purchaser  took  only  the 
right  which  Lumpkin  had  at  the  time  of  the  sale.  4th.  That 
this  property  having  been  regularly  set  apart  as  the  home* 
stead  of  plaintiffs,  and  the  purchaser  having  actual  notice 
thereof,  he  purchased  subject  to  the  rights  of  the  plaintiffs. 
5th.  If  plaintiffs  were  in  possession  of  the  premises,  under  said 
setting  apart  of  homestead,  and  defendant  ousted  them  under 
the  deeds  from  the  assignee  of  Lumpkin  to  Crawford,  and 
from  Crawford  to  himself,  plaintifiGs  must  recover,  unless  this 
sale  by  the  regular  assignee  was  made  under  an  order  of  the 
Judge  of  the  District  Court;  and  if  the  Register  allowed  such 
sale  for  a  stipulated  sum,  privately,  such  sale  to  Crawford 
was  void,  and  Eason's  possession  is  wrongful.  6th.  That,  if 
Lumpkin  had  sold  the  land  to  Crawford,  and  before  he  paid 
for  it,  Crawford  was  notified  by  Lumpkin's  wife  that  she  in- 
tended applying  for  a  homestead  therein,  he  would  take  the 
land  subject  to  her  right  of  homestead,  and  he  occupies  the  same 
position,  having  bought  from  the  assignee  after  such  notice. 
7th.  The  deed  from  the  Register  to  the  assignee  restored  the 
title  of  all  of  Lumpkin's  property,  and  the  assignee  took  it 
as  Lumpkin  held  it,  and  could  not  sell  it  so  as  to  pass  the 
title,  except  by  selling  it  according  to  law.  8th.  If  Craw- 
ford knew,  when  he  paid  the  money,  that  Mrs.  Lumpkin 
had  a  homestead  on  this  land,  he  got  no  title  against  her 
claim  of  homestead. 

The  Court  refused  so  to  charge^  but  charged  that,  if  Lump- 
kifi  was,  on  the  9thof  November,  1868,  adjudged  a  bankrupt 
according  to  law,  he  ceased  to  have  any  control  over  his  prop- 
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ertj,  that  tlie  title,  by  operation  of  law,  passed  to  the  assignee 
from  the  date  of  the  petition.  And  if  Crawford  bought  from 
the  assignee  and  sold  to  Eason,  E  ison  got  a  good  title  as 
against  this  claim  of  homestead.  Any  irregularity  in  Eason^s 
title  may  be  objected  to  by  creiiitors,  etc.,  but  is  of  no  avail 
to  Lumpkin's  wife  and  children. 

The  jury  found  for  the  defendant.  Plaintiffs  moved  for  a 
new  trial  upon  the  grounds  that  the  Court  erred  in  refusing 
to  charge  as  requested,  in  charging  as  he  did,  and  in  not  al- 
lowing proof  that  said  consent  to  put  Lumpkin  into  bank- 
ruptcy was  procured  by  fraud.  The  Court  refused  a  nev 
trial,  and  that  is  assigned  as  error. 

Hawkins  &  Bubke;  P.  Cook  ;  M.  H.  Blanfobd  ;  N.  A 
Smith  and  C.  B.  Hudson,  for  plaintiffs  in  error,  supported 
their  requests  as  follows:  The  first:  39  Gra.  B.,  425;  Kelly 
V8.  Stephens,  39  Qa.  R. ;  Hodo  va.  Johnson  &  Heath,  40  Ga. 
B.  The  second  :  2  Story,  334 ;  2  Saund.,  494 ;  Bankrupt 
Act,  sees.  14,  15,  43;  5  Gill,  346;  3  B.  B.,  181 ;  9  Am. 
L.  B.,  349 ;  5  L.  B.  507.  The  third  :  Bankrupt  Act,  sec 
43;  17  Sheph.,  121;  2  Story,  360,  630.  The  fourth:  3 
Wheat.,  234 ;  16  Am.  L.  B.,  100 ;  B.  B.,  36.  The  fifth : 
Bankrupt  Act,  sees.  13,  14,  15;  1  B.  B.,  19.  The  sixth, 
seventh  and  eighth  :  40  Ga.  B.,  294,  297. 

C.  T.  GooDE ;  Hawkins  &  Guerry,  for  defendants. 

Warner,  Judge. 

This  was  an  action  of  complaint,  instituted  by  Mrs.  Fan- 
nie E.  Lumpkin  and  her  children  against  the  defendant,  to 
recover  the  possession  of  a  tract  of  land.  The  recortl  discloses 
the  following  facts:  On  the  0th  day  of  November,  1868,  John 
T.  Lumpkin,  the  husband  and  father  of  the  plaintiffs,  was 
adjudged  a  bankrupt,  and  on  the  28th  of  November,  1868, 
an  order  was  granted  appointing  assignees  to  take  charge  of 
the  property  of  the  bankrupt,  and  dispose  of  it  in  accordance 
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with  the  terms  of  the  Bankrupt  Act  of  Congress.     The  land 
was  8ol(i  by  the  assignees  of  the  bankrupt,  purchased  by 
Crawford,  id  the  manner  and   under  the  circumstances  set 
forth  in  the  record,  who  conveye<i  it.  to  the  defendant.     On 
the  12th  of  December,  1868,  the  land  in  dispute  was  set  apart 
by  the  Ordinary  of  Schley  county  as  a  homestead  to  Mrs, 
Lumpkin  and  her  children  out  of  the  land  of  her  husband, 
who  was  then  a  declared  bankrupt,  and  this  is  the  foundation 
of  her  title  to  the  land.     Under  the  provisions  of  the  14th 
section  of  the  Bankrupt  Act  of  1867,  all  the  property  of  the 
bankrupt,  both  real  and  personal,  vested  in  the  assignee  from 
the  time  of  the  commencemeut  of  the  proceedings  in   the 
Bankrupt  Court,  except  such  property  as  is  specified  in  the 
Bankrupt  Act,  and  such   other  property  as  was  exempted 
from  levy  and  sale  by  the  laws  of  this  State  in  the  year  1864. 
The  question  in   the  case  is,  whether  the  plaintiffs,  under 
the  provisions  of  the  Homestead  Act  of  1868,  acquired  any 
title  to  the  land  set  apart  to  them   for  a   homestead,  as 
against  the  title  of  the  assignee  of  the  bankrupt  and  those 
claiming  under  the  sale  made  by  such  assignee?     Although 
the  sale  made  by  the  assignee  of  the  land  may  have  been 
irregular  and  void,  still  if  the  title  thereto  was  vested  in 
the  assignee  of  the  bankrupt  from  the  time  he  was  declared  a 
bankrupt,  the  plaintiffs  acquired  no  title  to  the  land  under 
the  Homestead  Act,  which  would  have  authorized  them  to 
recover  it  from  the  possession  of  the  defendant.    On  the  trial 
of  the  case,  the  jury,  under  the  charge  of  the  Court,  found  a 
verdict  for  the  defendant,  to  which  charge,  and  refusal  to 
charge  as  requested,  the  plaintiGTs  excepted.     On  the  state- 
ment of  facts  disclosed  by  the  record  there  was  no  error  in 
the  charge  of  the  Court  to  thejury,  orin  the  refusal  to  charge 
a?  requested,  that  the  setting  apart  of  the  homestead  to  the 
plaintiflTout  of  her  husband's  property,  after  he  was  adjudged 
n  bankruptj  conferred  no  title  upon  her  to  that  property,  or 
h'en  upon  it  as  against  the  assignee  of  the  bankrupt  and  those 
c/aimiog  ander  such  assignee.    If  the  sale  of  the  land  by  the 
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assignee  was  irregular  and  void,  still,  the  title  thereto  woold 
be  in  the  assignee  and  not  in  the  plaintiff,  and  she  ooald  not 
recover  the  land  from  the  possession  of  the  defendant^  though 
he  may  not  have  had  a  good  title. 
Judgment  affirmed. 

McCay,  Judge,  concurring. 

The  rightsof  a  wife  and  children  to  a  homestead  provision 
out  of  the  property  of  the  husband  is  not  such  a  lien  upon 
the  same  as  follows  the  property  into  the  hands  of  a  third 
person  acquiring  title  before  any  application  is  made  to  the 
Ordinary  to  set  the  same  apart,  and  if  the  husband  be  de- 
clared a  bankrupt  before  homestead  is  set  aside  the  rights  of 
the  wife  is  matter  for  the  adjudication  of  the  Bankrupt  Coart, 
and  the  State  Courts  have  no  jurisdiction  over  the  same. 


Nancy  Bigby,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 

When  an  indictment  charged  and  accnsed  an  anmarried  woman  with  the 
offense  of  ''fornicationi*'  for  that  she  had  sexaal  intercourse  with  a 
married  man : 

Heldj  That  the  indictment  was  bad,  on  special  demurrer  thereto,  that 
the  offense  should  have  been  charged  as  ''adnltery  and  fornication/' 
in  the  language  of  the  Code  defining  the  offense.  McCat,  Judge,  dis* 
senting. 

Criminal  pleading.     Before  Judge  Harrelu     Kandolph 
Superior  Court.    May  Term,  1871. 

The  indictment  charged  Nancy  Bigby  ''  with  the  offense  | 
of  fornication.  For  that  the  said  Miss  Nancy  Bigby,  an  un*  J 
married  woman,  on  the  11th  day  of  February,  in  the  year 
1871,  in  the  county  aforesaid,  did  then  and  there  unlawfully 
and  with  force  and  arms,  cohabit  and  have  sexual  intercourse 
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wilb  one  James  A.  Foster,  tlieu  and  there  beiug  lawfully 
married  to  auotlier  womao,"  coatrary,  etc.  Tliis  indictment 
was  demurred  to,  because  the  facts  charged  agaiost  her  make 
adultery  and  fornication,  and  iiol  fornication.  The  Court 
overruled  the  demurrer.  She  was  convicted.  There  was  a 
motion  for  a  new  trial,  u[>on  the  grounds  that  the  Court 
erred  in  overruling  said  demurrer.  The  Court  refused  a 
new  trial,  and  error  is  allied  on  said  ground. 

Douglass  &  Chastain;  Wootten  &  Hoyle;  E.  F. 
Lyon,  for  plaintiff  in  error,  relied  on  18  Ga,  E.,  264. 

J.  H.  Taylor,  Solicitor  General,  pro  tern.;  B.  S.  WoR- 
RiLL,  for  the  State,  cited  R.  Code,  Bens.  4565,  4460;  11  Ga. 
R.,  83,  225;  24lh,  191;  17th,  130;  26th,  614;  3  Kelly, 
(Ga.R.,)418;  Bouv.  Die,  81,  691;  1  Yeat€B  R.,  6;  2  Dal- 
las. R.,  124.  Tlie  name  of  offense  is  not  material :  3  Kelly, 
21 ;  31  Ga.  R.,  206. 

Warner,  Judge. 

The  defendant  was  indicted  for  the  offense  o{  fornication. 

It  is  alleged  in  the  indictment,  that  "said  Nancy  Bigby,  an 

UDtnarried  woman,  on  the  11th  day  of  February,  1871,  in 

the  county  aforesaid,  did  then  and  there  unlawfully  and  with 

furce  and  arms,  cohabit  and  have  sexual  intercourse  with  one 

James  A.  Foster,  then  and  there  being  lawfully  married  to 

another  woman,  contrary  to  the  laws  of  said  State,"  etc. 

There  was  a  demurrer  to  the  indictment,  on  the  ground  that 

an  unmarried  woman  cannot  commit  fornication  with  a  mar- 

Tieti  man.     The  Court  overruled  the  demurrer,  and  the  de- 

i^ndant  excepted.     The  4460th  section  of  the  Code  declares, 

n  who  shall  commit  adultery  or 

id  fornication,  shall  be  severally 

in  of  the  Code  contemplates  three 

fornication,  adultery  and  fomica- 

id  married  woman,  unlawfully  co- 


346         SUPREME  COURT  OF  GEORGIA. 

Bigby  t».  The  State  of  Georgia. 

habit  together,  they  are  guilty  of  the  offense  of  adultery.  If 
an  unmarried  man  and  an  unmarried  woman  cohabit  to- 
gether, they  are  guilty  of  the  offense  of  fornication.  If  & 
married  man  and  unmarried  woman  cohabit  together,  they 
are  guilty  of  the  offense  of  adultery  and  fornication.  To 
constitute  the  last  named  offense,  one  of  the  parties  must  be 
married  and  the  other  unmarried.  The  unlawful  cohabita- 
tion of  a  married  man  and  an  unmarried  woman,  is  uotadal* 
tery,  nor  is  it  fornication,  in  the  meaning  of  the  Code;  bot 
it  is  adultery  and  fornication,  and  should  be  so  charged  in 
the  indictment.  The  demurrer  to  the  indictment,  which 
charged  the  defendant  with  the  offense  of  fornication,  having 
been  made  at  the  time  and  in  the  manner  as  prescribed  by  the 
Code,  should  have  been  sustained,  and  the  Court  below  erred 
in  overruling  the  demurrer  to  the  indictment. 
Judgment  reversed. 

LoGHRANE,  Chief  Justice,  concurred,  but  furnished  no 
written  opinion. 

McCay,  Judge,  dissenting. 

This  Court  is,  I  think,  committed  to  the  position  that  the 
facts  set  out  in  this  indictment,  constitute,  under  the  statute, 
the  offense  of  *'  fornication  and  adultery,''  and  not  the  of- 
fense of  fornication.     I  do  not,  therefore,  put  my  dissent  on 
the  ground  that  the  facts  stated  do   make  a  case  of  forni- 
cation.    My  judgment  is,   that  the  indictment  sets  forth  aU 
the  facts  necessary  to  constitute  an  offense  by  the  laws  of 
Georgia.     It  charges  that  on  a  certain  day,  in  a  csertain 
county,  the  defendant  being  then  and  there  an  unmarried 
woman,  did  have   carnal  connection  with  James  Foeter,  a 
married  man.     Under  section  4458  of  the  Code,  this  consti- 
tutes a  crime,  for  which  the  section  fixes  a  penalty.     The 
Code  gives  no  "name"  to  this  offense  ;  it  simply  says,  thaV 
any  man  and  woman,  who  shall  commit  adultery,  or  fornica- 
tion, or  adultery  and  fornication,  shall  be,"  etc    It  does  nol 
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say  that  any  person  doing  certain  acts  shall  be  guilty  of 
"fornication,"  etc.,  but  any  man  and  woman  who  shall  com- 
mit an  act  of  fornication,  etc.,  shall  be  punished,  etc.  Sup- 
pose a  statute  were  to  say,  that  any  man  who  shall,  unlaw- 
fully, beat  another,  shall  be  punished,  etc?  Would  not 
the  indictment  be  good  which  set  forth  the  time  and  place 
aud  facts  of  beating,  and  would  it  make  any  difference 
whether  the  pleader  called  it  a  misdemeanor,  assault  and 
battery,  beating,  or  what  not?  I  think  not.  That  part  of 
this  indictment  which  charges  the  defendant  with  fornica- 
tion, generally,  is  merely  formal.  The  pleader  might  have 
charged  her  with  a  misdemeanor,  and  any  other  thing  which 
would  be  a  general  description  of  the  offense,  or  he  might 
have  left  out  that  part  of  the  indictment  altogether.     He 

might  have  merely  said,  charge  and  accuse ,  that  the 

said did,  on  ...,  and  at  ...,  she  being,  etc.,  have  car- 
nal connection,  etc.  The  law  gives  no  name  to  the  offense, 
and  it  was  unnecessary  and  mere  surplusage  to  name  it.  The 
offense  consists  in  the  a^ts  charged,  and  they  are  left  unde- 
fined by  the  Code.  I  think  this  indictment  conforms  to  the 
requirements  of  section  4535  of  the  Code.  It  sets  forth  the 
offense  charged  in  the  language  of  the  Code,  and  is  sufficient. 


The  Obdikaby  for  usb  of  E.  H.  Worrill,  plaintiff  in 
error,  ess.  Holland  Adams  et  aL^  defendants  in  error. 

Under  the  proyisions  of  the  Act  of  1870,  requiring  taxes  to  be  paid  on 
all  debts  or  contracts  made  prior  to  the  Ist  of  June,  1866 : 

Held,  That  if  the  debt  was  not  solvent,  or  of  doubtful  solvency,  and 
the  plaintiff  makes  an  affidavit  to  that  effect,  it  is  sufficient  to  enable 
him  to  maintain  his  action  in  the  Courts  upon  such  debt  or  contract 
under  the  provisions  of  that  Act. 

Relief  Act  of  1870.    Before  Judge  Harrall.    Stewart 
iuperior  Coart.     April  Term,  1871. 
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In  Deoember,  1869,  the  Ordinary  of  said  oonnty,  for  the 
nae  of  Worrill,  sued  Holland  Adams  et  o/.,  and  their  securi- 
ties, averring  as  follows:  On  the  8th  of  January,  1865,  said 
defendants  made  and  delivered  to  said  Ordinary  their  bood, 
conditioned  that  said  Holland  Adams  and  Charles  B.  Adams 
would  properly  administer  the  estate  of  Samuel  Adams,  de- 
ceased,    They  broke  said  bond  in  this:  On  the  1st  of  Jaoa- 
ary,  1866,  said  administrators  received,  as  the  assets  of  Sam- 
uel Adams,  one  hundred  and  fifty  bales  of  cotton,  sold  it  for 
$15,000  00,  and  on  the  9th  of  November,  1866,  they  sold 
other  personalty  of  said  intestate  for  $5,000  00  cash,  and 
wasted  said  sums  of  money  by  applying  the  same  to  their 
own  use,  on  said  days,  respectively.     On  the  Ist  of  Septem- 
ber, 1866,  Worrill  sued  said  administrators,  as  such,  and  on 
the  26th  of  April,  1867,  had  judgment  against  them  for 
$1,995  35  principal,  $600  61  interest,  and  $16  00  for  coets, 
to  be  made  of  intestate's  goods  in  their  hands,     ft,  fa,  was 
issued,  and  on  the  16th  of  November,  1869,  the  sheriff  re- 
turned thereon  nulla  bona.    On  the  11th  of  April,  1871, 
Worrill  filed  in  the  Clerk's  office  an  affidavit,  in  substance 
as  follows:  Said  intestate  owed  him  a  promissory  note,  given 
in  1862,  for  over  $1,900  00,  in  renewal  of  a  debt  originat- 
ing in  1858;  that  he,  Worrill,  had  duly  paid  all  legal  taxes 
chargeable  by  law  on  said  debt,  each  and  every  year  since 
the  making  thereof,  t.  e.,  up  to  1865,  in  which  year  no  tax 
was  assessed ;  in  1866  and  1867,  he  gave  in  said  debt  at  j 
what  he  considered  then  its  market  value,  to-wit :  $1,000  00,  J 
and  paid  the  tax.     Since  1867  he  paid  no  tax  on  it,  because 
he  verily  believed  it  bad  ceased  to  have  any  market  value, 
and  was  no  longer  a  solvent  debt;  that  after  the  Atlanta 
Convention  and  Relief  Act  of  1868,  the  debt  had  no  market 
value,  and  he  considered  it  insolvent,  and  did  not  give  it  in, 
because,  bona  Jide,  and  without  design  to  defraud  the  State, 
he  thought  it  not  taxable.     When  the  cause  came  up  foe 
hearing,  said  affidavit  was  demurred  to  as  insufficient,  undef 
the  Relief  Act  of  13th  October^  1870.    The  Court  held  th 
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affidavit  insufficient,  and,  under  said  Act,  dismissed  said  case. 
This  is  assigned  as  error.  1st.  Because  all  taxes  due  on  said 
paper  were  paid,  as  shown  by  said  affidavit ;  because  only 
goivent  debts  are  taxable,  and  the  creditor  is  judge  of  sol- 
vency in  giving  in  for  taxation.  2d.  Because  said  Act  of 
13tk  October,  1870,  is  unconstitutional  and  void,  and  bef> 
cause  the  Court  erred  in  dismissing  said  action  under  said 
Act. 

B.  S.  Worrill;  E.  G.  Raipoed;  E.  H.  Worrill,  for 
plaintiff  in  error. 

Beall  &  Tucker  ;  M.  Gillis,  by  H.  Fielder,  for  de- 
fendant 

Warner,  Judge. 

This  was  an  action  brought  by  the  plaintiff  on  an  admin- 
istrator's bond,  dated  8th  of  January,  1865,  to  recover  the 
amount  of  a  debt  reduced  to  judgment,  against  the  intestate, 
Samuel  Adams,  alleging  that  the  administrators  of  Adams 
had  wasted   his  estate.     The  original   debt  on  which  the 
juilgment  was  obtained,  was  contracted  in  1858,  and  was  re- 
newed several  times.     The  amount  due  on  it  at  the  time  it 
was  reduced  to  judgment,  in  April,  1867,  was  about  $2,- 
600  00.     The  plaintiff  filed  his  affidavit,  under  the  provis- 
ions of  the  Act  of  1870,  in  which  he  stated  that  he  had  paid 
all  legal  taxes  chargeable  by  law  on  said  debt,  up  to  the  year 
1865, in  which  year  no  tax  was  assessed  thereon;  that  in  1866, 
and  1867,  he  gave  in  said  debt  at  what  he  believed  to  be  its 
market  value,  to-wit:  8l|000  00,  and  paid  the  tax  thereon  ; 
that   since  1867,  he  had  not  given  in  and  paid  tax  on  the 
fJebty  because  it  was  no  longer  a  solvent  debt,  and  ceased  to 
have  any  market  value  whatever.     On  motion  of  defendant's 
cocmdel,  the  Court  dismissed  the  plaintiff's  action  on  the 
ground  that  the  affidavit  of  the  plaintiff  was  not  a  oompli- 
auoe   with  the  requirements  of  the  Act  of  1870.    Whereupon, 
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the  plaintiff  excepted.     If  I  believed  the  Act  of  13th  of  Oc* 
tober,  1870,  to  be  a  valid,  ooostitutional  Act,  I  abould  hold 
that  the  taxes  oo  all  debts  contracted  prior  to  the  Ist  of  Jane, 
1865,  or  on  contracts  in  renewal  thereof,  should  be  r^alarlj 
given  in  and  paid,  on  all  such  debts,  whether  solvent  or  not, 
as  a  condition  precedent^  to  entitle  the  plaintiff  to  recover  on 
the  same,  in  the  Courts.     That  such  was  the  clear  and  mani- 
fest intention  of  the  Legislature,  there  can  be  no  doubt    It 
is  entitled  ''an  Act  to  extend  the  lieu  of  set-off  and  reoonp- 
ment,  as  against  debts  contracted  before  the  first  day  of  Jane, 
1865,  and  to  deny  to  such  debts  the  aid  of  the  Courts,  until 
the  taxes  thereon  have  been  paidJ*    The  third  section  of  the 
Act  declares,  that  "In  suits  upon  such  contracts,  in  every 
case,  the  burden  of  proof  showing  that  the  taxes  have  been 
duly  paid,  shall  be  upon  the  party  plaintiff,  without  plea  by 
the  defendant"     The  fourth  section  of  the  Act  dedares,  that 
"In  every  trial  upon  a  suit  founded  upon  such  debt  or  con* 
tract,  as  descril)ed  in  this  Act:  Provided^  that  said  debt  has 
been  regularly  given  in  for  taxes  and  the  taxes  paid,  it  sliall  be 
a  condition  precedent  to  recovery  on  the  same,  and  in  every 
suck  case,  if  the  tribunal  trying  is  not  clearly  satisfied  that 
said  taxes  Aaoe  been  duly  given  in  and  paid,  it  shall  so  find, 
and  said  suit  shall  be  dismissed."     In  view  of  the  condition 
of  the  people  of  the  State,  and  the  staJbu  of  this  particular 
class  of  debts,  at  the  time  of  the  passage  of  this  Act,  it  can 
not  be  reasonably  supposed  that  any  member  of  the  Legisla* 
lure  was  so  stupid  as  to  have  intended  that  it  should  be  an 
Act  to  increase  the  revenue  of  the  State.     The  olgeot  and  in- 
tention of  the  Act,  as  is  paieni  upon  its  face,  was  to  hinder, 
obstruct  and  prevent  the  collection  of  all  debts  contracted 
prior  to  the  first  of  June,  1865,  and  those  in  renewal  thereof; 
and  for  the  accomplishment  of  ihaJL  purpose,  the  aid  of  the 
Courts  of  the  State  is  denied  to  the  holders  and  owners  of 
such  debts,  unless  they  shall  make  affidavit  that  said  debts 
have  been  regularly  given  in  for  taxes  and  the  taxes  paid. 
That,  the  fourth  section  of  the  Act  declares,  shall  be  a  condir 
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iwn  precedent  to  their  right  to  recover  on  the  same.     The 
Act  makes  no  exception  as  to  the  solvency  or  insolvency  of 
the  debts,  but  embraces  ail  suits  founded  upon  any  debt  made 
or  contracted  before  the  first  of  June,  1865,  or  in  renewal 
thereof.     The  plaintiff  in  this  case,  like  all  other  honest  tax* 
payers  in  the  State,  did  not  regularly,  each  year,  give  in  and 
pay  tax  on  his  debt,  because  he  did  not  honestly  believe  it 
was  a  solvent  debt  when  he  gave  in  his  taxable  property,  un- 
der oath;  yet,  the  Act  requires  him  to  make  an  affidavit 
that  this  debt  has  been  regviarly  given  in  for  taxes,  and  the 
taxes  paid  on  it,  as  a  condition  precedent  to  his  right  to  main- 
tain a  snit  on  it  in  the  Courts  of  the  State.     Because,  as  an 
honest,  conscientous  tax-payer,  he  could  not  swear  it  was 
a  solvent  debt  when  he  gave  in  his  taxes,  in  1868,  1869  and 
1870,  and  therefore,  in  the  words  of  the  Act,  he  has  not 
regrdarly  given  it  in  for  taxes,  and  regviarly  paid  the  taxes 
on  it,  and,  inasmuch  as  he  cannot  make  the  affidavit  that  he 
has  done  so,  the  Act  outlaws  him  from  the  Courts  of  the 
State,  as  was  most  clearly  the  intention  of  the  Legislature  to 
do,  in  regard  to  that  class  of  contracts  specified  in  the  Act. 
If,  in  my  judgment,  this  was  a  valid,  constitutional  Act,  I 
would  affirm  the  judgment  of  the  Court  below  in  this  case. 
But  as  I  believe  it  to  be  an  unconstitutional  and  void  Act,  I 
concur  in  the  judgment  of  this  Court,  reversing  the  judg- 
ment of  the  Court  below. 
Judgment  reversed. 


JoH^   McK.  GuNN,   plaintiff  in   error,  vs.  Charles   F. 

Barry,  sheriff,  defendant  in  error. 

VThere  »  pi^rty  petitioned  the  Court  for  a  mandamus  nisi  against  the 
sheriff  to  compel  hia  levy  of  a^.  fa,  placed  in  his  hands  upon  a  hornet 
ste»d  of  realty  set  apart  under  the  law,  npon  the  ground  that  the  Ac- 
of  186S,  80  far  as  it  prevented  the  levy  of  a^.  fa,  on  such  property  or 
a  jadfpneot^.  fa.  in  existence  before  the  setting  apart  of  such  home- 
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stead,  and  granted  a  laiger  amount  of  exemption  than  existed  under 
the  law  at  the  time  of  the  contract,  was  nnconstitational  and  Toid,  and 
the  Conrt  held  the  act  valid,  and  refused  the  matidamus :  HMy  Thtt 
this  was  not  error  in  the  Court,  under  the  rulings  of  the  Court  affirm* 
ing  the  constitutionality  of  the  Act,  and  protecting  the  sheriff  from 
rule  on  account  of  its  proTisions  from  his  refusing  to  levy  said  fi.  fa. 
McCay,  Judge,  dissenting. 

Homestead  Act     Retroactive  l^islation.     Before  Judge 
Habrsll.     Randolph  Superior  Court     May  Term,  1871. 

In  1866|  Gunn  obtained  a  judgment  against  Hart,  and 
fi,  fa.  issued  thereon.  Under  tiie  Homestead  Act  of  3d  of 
October,  1868,  Hart  had  certain  lands  set  apart  as  his  home- 
stead. Subsequently,  Gunn  tried  to  get  the  sheriff  to  levy 
his  fi  fa.  on  said  laud,  but  he  would  not,  only  because  the 
same  had  been  so  set  apart.  Gunn,  reciting  these  facts, 
asked  the  Court  for  a  mandamtia  to  compel  such  levy,  open 
the  ground  that,  as  to  this  prior  indebtedness,  said  Home- 
stead Act  was  not  operative  under  the  Constitution  of  the 
United  States.  The*  Court  held  it  was,  and  refused  to  grant 
the  mandamus.    That  is  assigned  as  error. 

John  T.  Clark  ;  Hood  &  Kiddoo,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

LocHBANE,  Chief  Justice. 

The  question  presented  by  the  record  in  this  case  has  been 
heretofore  decided,  as  to  its  merits,  by  the  previous  adjodica- 
tions  of  this  Court,  and,  upon  the  doctrine  of  store  deoim^  we 
concur  in  the  ruling  made  upon  this  subject.  The  only  mat- 
ter before  the  Court  is,  whether  our  brother  below  erred  in 
refusing  a  mandamus  compelling  the  sheriff  to  levy  9Lfi.fa. 
in  his  hands  upon  property  set  apart  as  a  homestead  under  a 
fi^fd.  in  existence  previous  to  the  setting  apart  of  such  prop- 
erty as  a  homestead.  And  within  the  previous  adjudicatioos 
of  the  Court  upon  this  subject  we  are  of  opinion  tliat  the 
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Court  committed  no  error  in  refusing  to  command  the  sheriff 
to  commit  a  trespass  ;  for  equity  restrains  trespasses,  and  the 
Courts  will  not  by  mandamus  command  their  perpetration. 

Judgment  a£Srmed. 

* 

Warner,  Judge,  concurring. 

If  this  was  an  original  question  in  this  Court  I  should  un- 
questionably hold  that  the  judgment  of  the  Court  below 
should  be  reversed,  but  as  a  majority  of  this  Court  have  re- 
peatedly held  and  decided  that  the  Homestead  Act  was  a 
valid  and  constitutional  Act  as  against  judgments  obtained 
prior  to  its  date,  and  as  the  plaintiff  in  error  desires  an  affirm- 
ance of  the  judgment  of  the  Court  below  of  this  Court,  so  as 
to  enable  him  to  prosecute  a  writ  of  error  to  the  Supreme 
Court  of  the  United  States  so  as  to  have  the  question  finally 
determined,  I  am  unwilling  tliat  he  should  be  obstructed 
and  prevented  from  the  exercise  of  that  right  by  the  action  of 
this  Court  on  mere  teehnical  objections  not  affecting  the  main 
question  in  the  case,  and  which  were  not  made  or  decided  by 
tlie  Court  below.  For  these  reasons,  I  concur  in  the  judg- 
ment of  this  Court,  affirming  the  judgment  of  the  Court 
below. 

McCay,  Judge,  dissenting. 

Wiiere  a  mandamus  nisi  was  prayed  for  by  a  plaintiff  in 
execution  to  compel  a  sheriff  to  levy  a  yi. /a.,  and  it  was  stated 
in  the  petition  tiiat  the  petitioner  was  the  holder  of  aj{. /a. 
fbtinde<l  on  a  debt  contracted  before  the  adoption  of  the  Con- 
stitution of  1868,  that  he  had  directed  the  sheriff  to  levy  on 
a  «3ertain  parcel  of  land  as  the  property  of  the  defendant^ 
that  the  sheriff  had  refused,  giving  as  his  reason  that  the 
iaud  had  been  set  apart,  under  the  Constitution  of  1868,  as  a 
lionaestead  for  tlie  family  of  the  defendant,  that  the  defend- 
ant had  no  other  property,  and  that  the  land  set  apart  con- 
tained two  hundreil  acres,  it  was  error  in  the  Court  to  refuse 
to  grant  the  mandamus  nisi. 
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It  was  the  duty  of  the  sheriflT  to  make  the  levy.  If  he 
would  apparently  be  a  trespasser  he  had  a  riglit  to  ask  a  bond 
of  the  indemnity  from  the  plaintiff.  But  it  is  the  right  of  tha 
plaintiff  to  have  the  levy  made,  that  the  questions  between 
the  parties  may  be  settled  by  litigation  between  themselyes, 
and  not  between  the  plaintiff  and  the  sheriff,  who  has  uo 
right  to  make  the  issue. 

The  Court  should  have  granted  the  writ  on  oonditiou  that 
the  plaintiff  give  bond  to  indemnify  the  sheriff  in  case  the 
levy  should  be  found  to  be  a  trespass,  and  he  be  held  re- 
sponsible for  damages. 


John  L.  Moorb,  plaintiff  in  error,  vs.  Jambs  S.  Ewixos 
et  al.,  administrators  of  W.  A.  Houston,  defendants  Id 
error. 

1.  As  there  is  snfficient  evidence  in  this  case  to  sostain  the  Terdict,  and 
as  the  newly  discovered  evidence  is  only  com  mutative,  and  would  ooti 
necessarily  I  change  the  verdict,  there  was  no  error  in  refusing  a  new 
trial. 

2.  Newly  discovered  testimony  is  only  a  ground  for  a  new  trial,  when,  if 
it  were  heard  by  the  jury,  it  must,  with  considerable  certainty,  control 
the  verdict. 

New  trial.     Newly  discovered  evidence.     Before  Judge 
Green.    Spalding  Superior  Court.     February  Terra,  1871. 

In  1863,  W.  A.  Houston  bought  of  Moore  thirteen  bales 
of  cotton,  which  Moore  was  to  keep  and  deliver  to  him  at 
the  end  of  the  war.  On  the  4th  of  August,  1865,  Moore 
gave  Houston  his  note  for  $291  00  in  currency,  with  interest 
from  date.  Houston  sued  Moore  on  this  note.  He  pleaded 
that  the  consideration  '^  was  a  Confederate  consideration, 
worth  only  fifty  for  one,"  and  claimed  the  benefit  of  the 
Belief  Act  of  1868. 
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The  evidence  of  Houston  was  tliat  four  bales  were  missing 
when  he  demanded  the  tiotton,  and  upon  his  letting  Moore 
keep  one  bale,  he  gave  said  note  in  oompromise  of  the  claim 
for  the  missing  cotton.  Moore  testified  to  his  losses  during 
(he  war,  and  said  that  there  was  not  so  much  missing  as 
Houston  thought;  he  accounted  for  the  missing  cotton,  ex- 
cept for  one  bale  taken  by  him,  by  bud  weather,  etc.,  etc., 
showed  that  he  was  paid  for  it  in  Confederate  currency,  and 
showed  its  value  at  the  time  of  payment.  The  jury  found 
for  the  plaintiff  the  full  amount  of  the  note.  Moore  moved 
for  a  new  trial  upon  the  ground  that  the  verdict  was  strongly 
and  decidedly  against  the  weight  of  the  evidence,  and  be- 
cause of  newly  discovered  evidence.  This  newly  discovered 
evidence  was,  by  an  affidavit  by  Moore,  that  five  bales  of 
cotton  was  put  with  that  sold  by  oversight,  of  which  he 
had  no  notice  till  after  the  trial.  This  testimony,  he  con- 
tended, would  show  that  his  account  of  the  missing  cotton 
was  correct.  The  new  trial  was  refused,  and  that  is  assigned 
as  error. 

Peeples  &  Stewart  ;  Doyal  &  Nunnally,  for  plain- 
tiff in  error. 

Speer  &  Beck,  for  defendants. 
McCay,  Judge. 

1.  It  would,  we  think,  be  a  decided  infringement  on  the 
right  of  jury  trial,  to  reverse  this  judgment,  on  the  ground 
that  the  jury  found  contrary  to  the  evidence.  The  most  that 
can  be  contended  for,  is,  that  the  weight  of  the  evidence  is 
afi^ainst  the  verdict,  since  there  is  one  witness  who,  if  he  is 
to  be  believed,  states  facts  demanding  just  such  a  verdict. 
Prima  fadej  too,  the  case  is  with  tiie  plaintiff  below,  since 
liie  very  giving  of  the  note  is  an  acknowledgment  of  a  debt 
to  the  amount  specified  in  the  note.  The  burden  of  showing 
a  mistake  was  upon  the  defendant  at  the  trial.     We  have  no 
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aoquaintanoe  with  the  old  gentleman  whose  testimonj  the 
counsel  of  the  plaintiff  in  error  gives  such  implicit  credence 
to.  We  presume,  however,  the  jury  knew  the  witness.  We 
are  constrained  to  say,  we  do  not  agree  with  the  plaintiff's 
counsel,  that  the  weight  of  testimony  is  against  the  verdict 
We  do  not  think  the  mistake  is,  by  any  means,  clearly  made 
out,  and  the  witness  upon  wiiom  he  relies  so  implicitly,  how- 
ever good  and  upright  a  man  he  may  be,  is  evidently  of  frail 
memory,  since  he  does  not  seem  to  know  how  many  bags  of 
cotton  he  had  at  the  close  of  the  war.  The  new  testimonj 
is  not  only  cumulative,  but  we  do  not  think  it  would  mate- 
rially help  the  case.  It  is  still  almost  inexplicable,  how  this 
note  should  have  been  made,  on  the  theory  of  the  plaintiff 
in  error.  That  there  was  a  mistake  in  it,  would,  even  with 
the  new  evidence,  be  only  matter  of  inference,  and  that  too, 
against  the  positive  testimony  of  the  payee  of  the  note,  who, 
if  anybody,  knows  the  facts,  is  supposed  to  be  fully  aware  of 
what  took  place. 

2.  Newly  discovered  testimony  is  only  a  ground  for  a  new 
trial,  when,  if  it  were  heard  by  the  jury,  it  must,  with  con- 
siderable certainty,  control  the  verdict.     We  cannot  see  that 
such  must  have  been  the  case.     A  verdict  would  have  been 
sustainable  under  the  evidence,  even  with   this  testimony. 
Our  system  of  jurisprudence  leaves  the  determination   of 
questions  of  fact  to  the  jury.     The  Court  can  only  interfere 
when  the  verdict  is  strongly  and  decidedly  against  the  weight 
of  evidence,  and  even  then  the  Code  leaves  much  to  the  dis- 
cretion of  the  Circuit  Judge.     We  think  the  law  right,  and 
we  would  not  change  it  if  we  could.     Our  experience  is,  that 
the  jury  is  more  often  right  than  the  Judge.     The  verdict  of 
twelve  men  is,  generally,  correct,  unless  they  be  mistaken  as 
to  the  law,  and  we  repeat  again,  that  we  are  indisposed  to 
interfere  with  verdicts,  especially  if  the  Judge  declines  so  to 
do. 

Judgment  affirmed. 
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John  A.  Dominick,  plaintiff  in  error  vs.  B.  C.  Bowdoin, 

jailor,  defendant  in  error. 

1.  The  Goyernor  of  this  State  granted  an  unconditional  ]>ardon  to  a 
party,  who  was  afterwards  arrested  by  the  sheriflT  upon  a  bench  war- 
rant for  the  same  offense  pardoned  by  the  Governor,  and  petitioned 
the  Court  for  the  writ  of  habeas  corpus,  and  upon  the  hearing  thereof, 
the  Court  refused  to  receive  the  pardon  as  evidence  in  favor  of  the 
applicant. 

Edd,  That  this  was  manifest  error  by  the  Court.  It  is  the  duty  of  all 
Courts,  sitting  for  purposes  of  habeas  corpus,  or  otherwise,  tp  receive, 
without  further  evidence  of  its  verity,  the  pardon  of  the  Governor  un- 
der the  Great  Seal  of  the  State. 

2.  Held^  again,  That  under  the  Constitution  of  1868,  which  differs  from 
the  previous  Constitutions  of  this  State,  in  the  grant  of  the  power  of 
pardon  to  the  Executive,  and  contains  only  the  same  limitation  upon  the 
power  that  limits  the  Royal  prerogative  in  Great  Britain,  by  Act  of 
William  the  Third,  which  is  incorporated  into  the  Constitution  of  the 
United  States,  and  by  the  Courts  in  Great  Britain,  and  of  the  Supreme 
Court  of  the  United  States,  has  been  held,  to  authorise  the  exercise 
of  the  pardoning  power  brfore  as  well  as  after  conviction,  it  was 
error  in  the  Court  to  reject  this  pardon  upon  that  ground. 

3.  Held,  again,  That  pardons  obtained  by  fraud  are  void,  and  upon  sug- 
gestion of  fraud  upon  the  trial  of  habeas  corpus,  it  was  the  duty  of 
the  Judge  presiding  to  have  heard  the  evidence,  and  passed  upon  its 
merits,  as  to  the  facts  in  the  particular  case,  and  it  was  error  in  the 
Court  to  hold  that  this  question  could  only  be  enquired  of  by  the  jury. 

Habeas  Corpus,   Pardons.   Before  Judge  Green.  Cham- 
bers.    Spalding  oounty,  March,  1871. 

Dominick  was  indicted  in  1869,  for  murdering  one  Pil- 
kioton,  in  said  county,  in  1868.  A  bench-warrant  was 
placed  in  the  sheriff's  hands;  he  arrested  Dominick  on  the 
19th  of  February,  1871,  and  had  him  duly  committed  to 
jail.  Dominick  had  habeas  corpus  issued  to  release  him 
from  imprisonment.  The  sheriff  relied  upon  his  arrest  and 
detention  on  said  bench  warrant.  Dominick  replied,  by 
producing  and  offering  as  evidence,  a  pardon  by  the  Gov- 
ernor of  this  State,  (R.  B.  Bullock,)  dated  the  20th  of  Octo- 
ber, 1870.    It  recited,  as  reasons  for  the  pardon,  that  said 
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indictment  was  pending  against  Dominick,  that  he,  theGov- 
ernor,  had  a  petition,  numerously  signed  by  citizens  of  Pike 
county,  asking  a  discontinuance  of  said  case,  and  Dominick's 
pardon,  because  he  killed  Pilkinton  under  the  great  provo- 
cation of  Ptikinton's  brutally  and  violently  beating  Domi- 
niek's  mother ;  that  Dominick  was  a  man  of  good  character, 
and  his  family  absolutely  needed  his  assistance;  that  the 
case,  though  so  old,  had  never  undergone  judicial  investiga- 
tion, and  ^*  Hon.  Thomas  J.  Speer,  Senator  of  the  Twenty- 
second  Senatorial  District,  embracing  Pike  county,  united  in 
said  petition."  It  '^  pardoned  Dominick  of  the  crime  alleged 
against  him  in  said  bill  of  indictment,  and  every  other  charge 
of  like  nature,  arising  out  of  the  same  facts,  or  based  upon 
the  same  transaction."  It  was  duly  authenticated.  Coan- 
sel  for  the  sheriff  objected  to  this  pardon  being  used  as  evi- 
dence, saying  that  it  was  procured  by  fraud,  and  that  that 
issue  of  fact  should  be  submitted  to  a  jury,  and  oould  not 
be  decided  by  the  Judge.  This  objection  was  sustained ;  the 
pardon  was  ruled  out,  and  the  Judge  remanded  Domioick 
to  jail.     This  is  assigned  as  error. 

D.  J.  Bailey  ;  Hugh  Buchakon,  for  plaintiff  in  error. 
As  to  pardoning  i>ower :  Constitution  of  1868,  Art  4,  p. 
6168;  Art.  3,  p.  4950.  Pardon  may  antedate  oonvictioo': 
Cons.  U.  S.,  Art.  2,  sec.  2,  p.  6032,  and  Constitation  of 
1868,  cited  an^ :  4  Wall.  B.,  334.  Pardon  binds  Courts: 
7  Peters,  U.  S.  S.  C.  R.,  160 ;  2  Bl.  Com.,  402 ;  Ch.  1  Cr. 
L.,  772;  4  Bl.  Com.,  401.  It  needs  but  to  be  produced :  3 
Bouv.  Ins.,  447. 

L.  B.  Anderson,  Solicitor  General ;  Dotal  &  Nitnnai/- 
LY ;  Peeples  &  Stewart,  for  defendant.  Habeaa  eorpui 
cannot  discharge  from  bench  warrant :  R.  Code,  sec  3947. 
Fraud  in  procuring  it  makes  pardon  void  :  1  Bish.  Or.  L* 
764,  756 ;  8  Wright's  Penn.  R.,  210,  219  ;  7  Bacon's  Abr., 
410.     Conditional  pardons :  2  Story  on  Con.,  sec  1504  and 
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note;  18  How.,  307;  1  Keut's  Com.,  306;  7  Peters,  150; 
1  Bailey's  R.,  283;  8  Watts  &  S.,  197;  1   Bish.  Cr.  L., 

LocHBANE,  Chief  Justice. 

At  the  April  Term,  1869,  of  the  Superior  Court  of  the 
rt)uuty  of  Pike,  John  A.  Dominick,  the  plaintiff  in  error, 
was  indicted  for  murder.  In  Oclol)er,  1870,  the  Governor 
of  this  State  granted  and  caused  to  be  delivered  to  him  an 
nnconditional  pardon.  Subsequently  to  this  pardon  he  was 
arrested  by  the  sheriff  upon  a  bench-warrant  issued  from 
Pike  Superior  Court,  upon  the  indictment  for  murder,  and 
taken  before  some  judicial  officers  in  Pike  county,  who  or- 
dered him  to  be  lodged  in  the  common  jail  of  the  county  of 
Spalding  for  safe  keeping. 

During  his  confinement  in  jail  he  applied  for  the  State's 
writ  of  habeas  corpus^  which  was  granted,  and,  upon  the  hear- 
ing, the  jailer  assigned  for  cause  of  his  detention  and  impris- 
onment the  proceedings  stated,  and  that  he  presented  the 
pardon  of  the  Governor  after  he  was  in  jail,  etc. 

The  Judge,  sitting  as  a  Court  ot  habeas  corpus^  refused  to 
receive  the  evidence  of  the  pardon,  and  remitted  the  prisoner 
to  jail,  and  this  judgment  of  the  Court  below  is  the  error 
assigned. 

1.  The  important  question  to  be  decided  in  this  case  is  the 
power  of  the  Governor,  under  the  Constitution  of  1868,  to 
grant  pardons  before  conviction.  The  language  of  the  Con- 
stitution of  1868  is  in  these  words:  ''He  shall  have  power 
to  grant  reprieves  and  pardons,  to  commute  penalties,  and  to 
remit  any  part  of  a  sentence  for  offenses  against  the  State  ex- 
cept in  cases  of  impeachment." 

The  power  conferred  under  this  Constitution  differs  from 
that  conferred  by  our  previous  Constitutions.  In  the  Con- 
stitution of  1798,  the  language  was :  ''  He  shall  have  power 
to  grant  reprieves  for  offenses  against  the  State,  except  in 
cases  of  impeachment,  and  to  grant  pardons,  or  to  remit  any 
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part  of  a  sentence  in  all  cases,  after  oonvicUon^  except  for 
treason  or  murder,  in  which  cases  he  may  respite  the  execa- 
tion,  and  make  report  thereof  to  the  next  General  Assemblj, 
hy  whom  a  pardon  may  be  granted/'    ^ 

From  the  23d  May,  1798,  down  to  the  Constitution  of 
1868,  the  power  of  the  Governor  was  limited  by  the  Consti- 
tution as  to  the  nature  of  the  offenses  to  be  pardoned,  and 
also  to  the  time,  or  "  after  conviction  J'  By  reference  to  our 
present  Constitution,  it  will  he  seen  these  checks  and  limita- 
tions have  been  removed.  His  power  to  pardon  is  limited 
only  in  cases  of  impeachment,  and  the  Constitution  is  silent 
as  to  the  time  when  the  power  may  be  exerciseil. 

The  language  of  our  present  Constitution  is  similar  to  that 
used  in  the  Constitution  of  the  United  States.    Enumerating 
the  president's  powers,  it  says:     ''He  shall  have  power  to 
grant  reprieves  and  pardons  for  offenses  against  the  United 
States,  except  in  cases  of  impeacliment."     It  will  be  Men 
that  the  Constitution  of  the  United  States  is  also  silent  as  to 
the  time  when  the  power  may  be  exercised  by  the  president. 
The  power  of  pardoning  may  be  traced  among  the  earliest 
writers,  as  the  prerogative  of  the  sovereign  authority,  and  no 
matter  what  reasons  it  may  be  founded  upon,  its  existence 
has  been  recognized.     The  limitations  in  cases  of  impeach- 
ment, found  in  the  United  States  Constitution,  and  the  Con- 
stitution of  1868;  may  be  found  in  Stat.  12  and  13,  W.  IIL| 
C,  2,  which  contains  these  words:  ''That  no  pardon  under 
the  great  seal  should   be  pleaded  in   bar  to  an  impeach- 
ment by  the  House  of  Commons."    And  this  Act  was,  itself, 
founded  upon  the  altercations  which  finally  terminated  in 
the  dissolution  of  Parliament,  arising  out  of  the  impeachment 
of  the  Earl  of  Danby,  in  1678,  before  the  Commons,  and  who 
presented  as  his  plea  in  bar  of  such  impeachment,  the  pardon 
of  the  King.     The  prerogatives  of  the  Crown,  and  the  1^* 
islative  privileges  of  the  Parliament  of  Great  Britain,  were 
practically  settled  by  the  revolution  of  1688,  but  the  subject 
has  again  and  again  been  subjected  to  grave  and  learned  dis* 
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coBsious^  and  the  rights  and  privileges  of  Parliament  may  be^ 
perhaps^  now  conceded  to  be  beyond  the  control  of  judicial 
tribunals.  And  the  last  speech  of  the  celebrated  Sir  William 
Wyndham,  was  delivered  in  the  House  of  Commons  upon 
this  very  subject.  But  whatever  claims  of  limitation  against 
the  power  of  pardon^  in  cases  of  impeachment,  may  have  ex- 
isted, the  right  as  to  offenses  against  the  Oroumy  was  yielded, 
as  the  unquestioned  prerogative  of  the  sovereign.  And  from 
the  nation  whence  we  have  derived  the  great  body  of  our 
laws,  and  fundamental  principles  of  free  government,  we 
have  also  acquired  the  judicial  exposition  of  the  laws  them- 
selves, as  precedents,  worthy,  in  my  judgment,  to  be  accepted 
as  the  very  soundest  promulgation  of  what  the  law  originally 
intended  to  announce.  For  myself,  I  entertain  the  very 
highest  estimate  of  the  learning  and  purity  of  the  Judges  who 
adorn  the  Bench  of  Great  Britain,  and  upon  a  subject  when, 
under  the  same  laws  copied  from  British  statutes  into  our 
legislative  system,  I  find  the  construction  of  their  Courts,  I 
yield  to  them  a  deference  and  consideration  based  upon  my 
appreciation  of  their  intrinsic  value. 

In  the  case  at  bar,  the  English  Courts  have  held,  in  the 
language  of  Lord  Coke :  "A  pardon  is  a  work  of  mercy, 
whereby  the  King,  either  before  aUainder^  sentence  or  convic- 
tiony  or  aftety  forgiveth  any  crime,  offense,  punishment,  right, 
title  debt,  or  duty,^^  etc.     The  power  of  pardon  exists  either 
before  or  after  conviction.    This  is  the  doctrine  of  the  British 
authorities,  and  the  power  to  pardon,  as  a  royal  prerogative, 
limited  in  cases  of  impeachment  by  act  of  William  III.,  may 
be  found  as  the  power  granted  in  the  United  States  Consti- 
tution, in  express  words,  with  the  same  limitation.     And  the 
Supreme  Court  of  the  United  States  has  given  to  it  the  same 
construction.    In  18  Howard,  307,  the  reason  for  such  con- 
struction is,  that  the  words  used  in  the  Constitution  of  the 
United  States  conveyed  to  the  mind  the  authority  as  exer- 
eised   by  the  English  Crown,  etc.     And  in  4  Wallace,  the 
Bonstruction  given  to  the  words  used  in  the  Constitution  were 

Vot.  XLXT.— 24. 
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similar  to  thafc  given  in  Great  Britain,  and  the  power  maybe 
exercised  before  or  after  conviction.  To  give  a  different  odd- 
str notion  to  the  words  used  in  our  State  Constitution  woald 
be  to  overrule  the  authority  of  the  Courts  of  Great  Britaio, 
and  that  of  the  Supreme  Court  of  the  United  States.  For 
no  reason  exists,  or  can  be  said  to  exist,  which  would  auth- 
orize a  different  construction,  as  to  the  power  of  the  Governor 
of  a  State  from  that  of  a  President  or  JKing,  over  the  matters 
expressly  delegated  to  him  by  the  Constitution  of  the  State. 
Indeed,  our  formal  adoption  of  the  common  law  makes  it 
more  applicable  to  our  condition  than  it  does  to*  the  Presi- 
dent. 

It  is  true  that  these  decisions  are  not  legally  binding  oo  as, 
and  that,  if  we  differed  with  the  principles  upon  which  they 
are  based,  we  are  free  to  set  up  our  own  opinions.    This  is 
clear,  and  out  of  this  agreement  upon  principle,  it  may  be 
urged,  with  great  plausibility,  that  the  terms  used  must  mean, 
that  pardons  shall  be  limited  to  cases  after  eonvicttonf  or,  in 
view  of  the  language  used,  '*  he  shall  have  power  to  grant 
reprieves  and  pardons,  to  commute  penalties,  and  to  remit 
any  part  of  a  sentence  for  offenses  against  the  State,  exoept 
in  cases  of  impeachment;"  that  the  word  sentence  qualifies 
the  preceding  provisions  granting  the  power,  or  that  the 
words  "  for  offenses  "  against  the  State  mean  such  offenses  as 
are  ascertained  by  trial,  under  the  forms  of  law.     If  the 
meaning  of  the  words  used  necessarily  involve  the  reqaisi- 
tion  of  a  trial  to  establish  the  fact  of  the  offense,  before  the 
power  to  pardon  becomes  vested  in  the  executive,  then  the 
same  necessity  is  implied  under  the  very  same  language  used 
in  the  Constitution  of  the  United  States ;   for  the  language 
there  is, ''  he  shall  have  power  to  grant  reprieves  and  pardons 
for  offenses  against  the  United  States,  except  in  cases  of  im- 
peachment."    And  the  opinions  of  the  Attorney  Generals, 
and  the  decision  of  the  United  States  Courts  have  not  held 
the  words  ^'for  offenses"  to  mean  any  such  thing.    Bai^ 
again,  it  may  be  said  that  the  words  "  for  offenses,"  if  it  does 
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irat  mean  those  found  gailty  of  offenses  f^iost  the  State, 
violates  a  fundameDtal  rule  of  law,  that  "all  men  are  pre- 
sumed innocent  until  found  guilty,"  and  offenwt  cannot,  ia 
law,  exist,  until  established  by  proof,  hy  the  verdict  of  a 
jury.  This  cannot  have  sufficient  weight  to  set  aside  the 
opiaions  of  sucb  men  as  Lord  Coke,  or  of  tlie  Supreme 
Bench  of  the  United  States,  because  no  man  need  be  tried  if 
he  does  not  want  to.  He  may  plead  guilty.  No  power  can 
compel  him  to  go  through  a  trial  at  all  if  he  does  not  desire 
to  plead  not  gu'iUy,  and  the  petition  for  pardon,  or  acceptance 
of  it,  is  a  confession  of  the  imputed  oSense ;  the  pardon  gran- 
ted is  accepted  upon  the  principle  of  its  confession.  This 
point,  made  upon  this  power,  has  undei^ne  judicial  decision 
and  been  the  subject  matter  of  discussion  frequently,  and  do- 
cided  as  I  bave  slated. 

Id  7  Peters,  United  States  vs.  Wilson,  Chief  Justice  Mar- 
sfaall,  a  name  tbat  adds  to  a  judicial  opinion  the  weight  of 
the  highest  judicial  integrity  and  the  most  profound  learn- 
ing, treats  a  pardon  as  a  plea  in  bar;  and,  as  stated  by  Black- 
atone,  4th  volume,  339,  it  must  be  pleaded.  If  pleaded  then 
it  is  to  prevent  the  very  thing  the  construction  contended  for 
insists  it  cannot  prevent,  to-wit :  a  conviction.  This  conetruo- 
tioD  would  upturn  the  plainest  written  principles  covering 
the  law  of  pardons. 

If  we  were  to  set  np  the  individual  reasons  which  might 
control  us,  as  a  new  question,  under  our  division  of  powers 
of  the  government,  much  more  could  be  said  against  the  in- 
terference with  the  executive,  with  the  due  course  and  ad- 
nunistrstion  of  the  laws,  ajt^  than  before  conviction.     In 
England,  by  a  fiction,  the  King   is  the  source  of  judicial 
nower.     He  is  the  chief  of  all  the  Courts  of  law,  and  the. 
utes;  and,  in  criminal  cases,  as  be 
proprietor  of  the  kingdom,  he  a 
in  all  prosecutions  carried  on  in 
8t€Ue  is  represented  in  Courts  of 
1  principle  of  executive  authority, 
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but  by  the  laws  of  the  land.  Much  stronger  reasons  miglit 
therefore  be  given  in  favor  of  a  pardon  before  than  after 
Courts  had  convicted  and  sentenced  the  prisoner ;  that  is,  if 
we,  for  the  time,  concede  that  this  power  is  not  expressly 
granted  by  the  people,  the  source  of  all  power,  and  is  a  ques- 
tion of  prerogative.  But  we  confine  ourselves  to  the  prece- 
dents and  decisions  above  stated,  and,  guided  by  them,  we 
are  of  opinion  the  pardoning  power  of  the  Governor  of  this 
State  is  equal  to  the  same  power  conferred  by  the  Constito* 
tion  of  the  United  States  upon  the  President,  and  subject  to 
no  other  or  greater  restriction.  And  the  decisions  of  the 
English  Courts  and  American  Courts  upon  this  subject  are 
uniform  and  conclusive.  And  we  affirm  the  principles  of 
construction  therein  enunciated  in  the  language  of  the  verjr 
able  and  distinguished  Judge  who  presides  over  the  Gonrts 
of  the  United  S^tes  in  this  State,  delivered  by  him  in  his 
judgment,  protecting  the  property  of  the  citizen  from  confis- 
cation, upon  the  pardon  granted  to  the  claimant  by  the  Pres- 
ident, Mr.  Johnson :  '' Although  laws  are  not  framed  on  prin- 
ciples of  compassion  for  guilt ;  yet,  when  Mercy,  in  her  di- 
vine tenderness,  bestows  on  the  transgressor  the  boon  of 
forgiveness,  Justice  will  pause,  and,  forgetting  the  offense, 
bid  the  pardoned  man  go  in  peace.'' 

Holding,  as  we  do,  the  pardon  to  be  properly  within  the 
constitutional  power  of  the  Executive  of  this  State  to  issue, 
when  the  petitioner  presented  his  pardon  under  the  Great  Seal 
of  this  State,  reciting  the  offense  and  the  party,  and  uncondi- 
tionally pardoning  him  therefor,  it  was  the  duty  of  the 
Court  to  have  received  it  in  evidence  upon  the  hearing  of 
the  habeas  oorpua^  and  to  have  respected  it  as  the  act  of  the 
chief  magistrate  of  this  Commonwealth.  And  the  bench 
warrant  and  orders  of  the  Justices  of  the  Peace  ought  to 
have  been  set  aside,  and  the  party  discharged.  This  was  the 
clear  duty  of  the  Judge.  In  cases  of  pardon,  there  no  longer 
exists,  in  contemplation  of  law,  any  offense  for  the  party  par- 
doned to  answer ;  it  is  blotted  out^  and  ceases  to  be  a  canse 
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to  deprive  him  of  his  liberty.  And,  in  any  form,  his  right 
to  present  his  pardon  is  unquestionable^  and  the  duty  of  all 
Courts  to  respect  it  is  not  a  matter  for  disputation^  where  there 
is  nothing  set  up  to  render  it  invalid. 

When,   by  suggestion  of  fraud    in  its  procurement,  the 
question  of  its  validity  is  put  in  issue,  or  where  the  identity 
of  the  person  pardoned,  or  the  fact  of  its  acceptance  or  deliv- 
ery, are  brought  before  the  Court,  in  such  case,  if,  upon  ha- 
beas corpus,  it  is  the  duty  of  the  Court  to  hear  the  testimony 
and  pass  upon  the  merits  of  the  particular  case,  or,  if  pleaded 
u[)on  the  trial,  then  to  bear  evidence,  and  let  the  jury  pass 
upon  the  case  under  the  proof.     For,  while  we  hold  the  con- 
stitutional power  exists  in  the  Executive  to  grant  pardons, 
we  also  hold  that  fraud  in  their  procurement  will  render  them 
void.     In  the  case  of  the  Commonwealth  vs.  Ahl,  43  Penn- 
sylvauia  State  Reports,  (7  Wright,)  210,  it  is  declared  "A 
pardon  procured  by  false  and  forged  representations  and  pa- 
pers is  void." 

When,  on  the  trial,  it  appears  that  prisoner  had  nothing 
to  do  with  the  fraud,  still  it  is  void.     Und.     The  Act  of 
1819,  in  this  State,  required,  in  all  cases  of  application  for 
pardon,  a  certified  copy  of  the  evidence  should  accompany  the 
application,  and  the  principle  of  the  Act  was  to  prevent  im- 
{Kjsition  on  the  Executive.     The  rule  was  a  good  rule,  and, 
while  not  applicable  to  this  case,  gives  the  spirit  of  the  law, 
that  the  Executive  should  have  the  case  before  him  to  decide. 
In    the  State  vs,  Mclutyre,  I  Jones'  Law  Notes,  61  : 
'^  When  a  pardon  is  pleaded,  and  it  appears  from  the  par- 
don and  the  record  that  the  Governor  was  misinformed,  the 
pardon  was  held  void." 

We  need  not  multiply  cases,  as  enough  has  been  quoted 
to  show  the  fact  that  fraud  will  render  the  pardon  void.  We 
find  no  settled  rule  of  practice  or  law  laid  down,  nor  do  we 
intend  to  lay  down  more  than  the  recognition  of  the  general 
rule  stated.  As  to  what  would  or  would  not  amount  to 
frauds  or  sufficient  fraud  to  render  it  void,  we  deduce  from 
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the  general  rules  of  decisions,  that  misrepresentation  of  the 
&cts  material  in  the  case  upon  which  the  Grovernor  acted, 
and  which  ought  to  have  prevented  the  clemency  of  the  Gov- 
ernor,  if  known,  or  any  concealment  of  the  material  facts  of 
the  case,  or  suggestion  of  false  views  to  the  Governor  to  pro- 
cure the  pardon,  ought  to  be  adjudged  in  the  particular  case 
by  the  Court  or  jury,  as  the  issue  may  be  joined. 

In  the  case  at  bar,  the  Court  ought  to  have  taken  the  pardon 
offered  as  evidence  without  further  proof.  Its  verity  needs  do 
other  evidence  than  the  usual  issue  under  the  Great  Seal  of  the 
State.  And  he  should  have  discharged  the  prisoner  under  it, 
except  an  issue  of  fraud  was  suggested.  And  if  such  sugges- 
tion were  made  it  was  his  duty  then  and  there,  without  a  juiy, 
but,  upon  the  hearing  upon  habecu  corptAs^  to  have  heard  the 
evidence  and  decided  the  case  upon  its  merits.  If  there  was 
no  fraud  proved  sufficient  to  render  the  pardon  void  it  was 
his  duty  to  discharge  the  prisoner.  If  there  toas  enough 
proveUj  he  ought  to  have  remanded  him ;  and  under  the  facts 
in  this  case,  from  what  appears  in  the  certificate  of  the  Jodge, 
we  reverse  his  judgment,  but  further  direct  him  to  receive 
the  evidence  of  pardon  granted,  and  if  fraud  is  suggested  in 
the  proper  mode,  to  cause  an  issue  to  be  made,  and  thereupon 
hear  the  testimony  offered  and  adjudge  the  case. 

McCay,  Judge,  concurring. 

I  am  not  prepared  now  to  decide  the  question  made  upon 
the  argument  in  this  case  as  to  the  power  of  the  Governor, 
under  the  Constitution  of  1868,  to  pardon  before  final  con- 
viction. The  point  was  not  made  or  decided  by  the  Judge 
whose  decision  is  excepted  to,  and  I  think  it  unnecessary  for 
the  decision  of  the  question  made  in  the  record  to  dedde  it 
here.  The  Judge  refused  to  notice  the  pardon  at  all,  even 
to  look  to  it,  to  inquire  officially  whether  it  was  granted  be- 
fore or  after  conviction,  but  for  the  single  reason  that,  nnder 
section  3947  of  the  Code,  if  the  petitioner  was  shown  to  be 
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beld  under  a  bench -warrant,  he  should  not  be  dischai^ed.  I 
tliink  the  Judge  has  given  too  rigid  a  constnictioD  to  that  sec- 
tion of  the  Code.  Suppose  the  prisoner,  in  this  case,  had  been 
prepared  to  show  that  he  had  been  tried  and  found  not  guilty 
of  the  very  ofiense  for  which  the  bench-warrant  issued,  would 
the  Court  hold  tliat  this  could  not  be  set  up  aa  a  reason  for 
discharge  ?  All  this  section  of  the  Code  means,  as  I  think, 
is,  that,  if  the  prisooer  is  in  custody  under  a  regular  bench- 
warrant,  the  Court  will  not  go  behind  It.  But  if  it  can  be 
made  to  appear  that  the  bench-warrant  has  become  functua 
officiOf  that  the  bill  has  been  not  pressed,  qnashed,  or  the 
party  found  not  guilty,  or  he  proven  to  be  out  on  bail,  if  any 
good  reasou  be  shown  that  the  bench-warrant  has  ceased  to 
be  a  legal  warrant  for  his  custody,  he  ought  to  be  dis- 
charged from  arrest  under  it.  My  own  judgment  is,  that 
the  Judge,  in  a  habeas  corptu  case,  may  hear  and  adjudge  any 
question  of  fact  necessary  to  a  legal  solution  of  the  questions 
presented  in  the  case.  If  this  pardon  is  a  fraud  he  can  hear, 
and,  for  the  purposes  of  this  writ,  determine  it, 

I  GOocar  in  the  judgment  overruling  the  Judge,  on  the 
ground  that  he  ought  to  have  received  the  evidence.  As  to 
its  effect,  and  whether  it  was  or  was  not  a  lawful  pardon,  that 
could  not  be  determined  until  it  was  presented  before  the 
Court. 

Wabnbb,  Judge,  dissenting,  (after  stating  that  the  major- 
ity of  the  Court  were  not  ready  to  deliver  the  opinion  in 
-SaitoocVs  case.) 

The  two  cases  of  Dominick  vs.  Bowdoin,  jailer,  and  R.  B 
Bullock,  Governor,  vs.  Hancock  et  al.,  having  been  argued 
term,  and  as  both  eases  in- 
of  the  Governor  to  grant  a 
ion,  will  be  considered  to- 
v».  Bowdoin,  it  appears  that 
ader  a  beooh-warrant  issued 
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by  the  Judge  of  the  Superior  Court,  the  grand  jury  having 
found  a  true  bill  against  him  for  murder.     A  habeoi  corpus 
was  granted  by  the  Judge,  directed  to  Bowdoin,  the  jailer, 
requiring  him  to  bring  the  body  of  Dominick  before  him,  to- 
gether with  the  cause  of  his  capture  and  detention.    The 
counsel  for  Dominick  produced  before  the  Judge  a  written 
document  which  purported  to  be  a  pardon  granted  by  the 
Governor  for  the  offense  with  which  he  stood  charged  by  the 
grand  jury,  and  moved  the  Court  to  discharge  him,  which 
motion  the  Court  overruled,  and  remanded  him  back  into  the 
custody  of  the  jailor;  whereupon  the  prisoner,  by  his  counsel, 
excepted.     In  the  case  of  R.  B.  Bullock,  Grovernor,  vs.  Han- 
cock, a  scire  f ados  W9B  pending  in  Court  to  forfeit  the  reoog- 
nizance  of  Hancock,  (who  had  been  indicted  for  the  offense 
of  an  assault  with  intent  to  murder,)  and  his  securities.    The 
defendants  pleaded,  in  discharge  of  their  liability,  a  written 
document  purporting  to  be  a  pardon  by  the  Governor,  par- 
doning Hancock,  the  principal  in  the  bond,  for  the  offense 
with  which  he  stood  charged.    The  Court  overruled  the  plea 
of  pardon,  whereupon  the  defendants  excepted.     In  the  case 
of  Dominick,  it  is  recited  in  the  document  claimed  to  be  a 
pardon,  that  it  had  been  represented  to  the  Governor,  by  a 
petition,  that  the  homicide  had  been  committed  in  conse- 
quence of  the  great  provocation  rendered  by  the  deceased,  in 
most  brutally  and  violently  beating  the  mother  of  the  ac- 
cused, and  that  his  family  is  in  absolute  need  of  his  assktr 
ance  and  support,  that  the  homicide  was  committed  nearly 
two  years  ago,  and  the  case  had  never  undergone  a  judicial 
investigation,  and  that  the  Hon.  Thomas  J.  Speer,  Senator  of 
the  Twenty-sixth  Senatorial  District,  embracing  the  county 
of  Pike,  had  united  in  the  prayer  for  the  pardon  of  Dominick, 
eta     Whether  the  foregoing  alleged  recited  facts  were  made 
to  appear  to  the  Governor  on  the  oath  of  competent  witnesses, 
or  otherwise,  does  not  appear,  but  the  evidence  must  have 
been  satisfactory  to  the  Governor,  whatever  its  character  may 
have  been ;  for  he  granted  a  pardon  relieving  and  discharging 
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him  from  the  crime  alleged  in  the  indictmeat,  and  every  other 
cbarge  of  like  nature  arieing  out  of  the  same  fact  or  based  od 
the  same  transactioD.  In  the  case  of  Hancock,  the  nrittea 
document,  oSered  aa  a  pardon  recites,  amongst  other  things, 
that  the  pardon  was  not  granted  for  the  purpose  of  shielding 
him  (the  oBender)  from  the  hands  ofjustice,  but  merely  for  the 
sake  of  those  who  have  become  sureties  on  his  bond,  in  order 
to  prevent  damage  and  injury  being  done  to  them.  It  appears 
in  the  record  that  there  were  fourteen  securities  on  the  bond, 
which  was  for  the  sum  of  four  hundred  dollars.  This  is  the 
first  time  the  interpretation  of  the  Constitution  of  1868,  in 
relation  to  the  exercise  of  the  pardoning  power  by  the  Gov- 
ernor has  been  presented  to  this  Court  for  its  cou^ideratioa 
and  judgment,  and  it  should  be  so  interpreted  and  construed 
as  to  maintain  and  preserve  intact  every  clause  and  section  of 
that  instrumeut,  defining  the  power  of  the  Executive  Depart- 
ment acconling  to  the  true  intent  and  meaning  thereof.  The 
queetioo  in  these  cases  is,  not  what  was  tlie  power  of  the 
Crowu  in  Kngland,  or  of  the  President,  under  the. Constitu- 
tion of  the  United,  States  to  grant  pardons  for  oQenses  before 
trial  and  conviction,  but  ^question  is,  whether  the  Governor 
has  tbe  power  to  grant  a  |>ardon  for  offenses  against  the  State, 
before  trial  and  conviction,  under  the  provisions  of  the  Con- 
etitutiou  of  the  State  of  Georgia. 

By  the  2d  section  of  the  IVth  Article  of  the  Conetitution 
of  1868,  the  Governor  has  the  power  conferred  on  him  "  to 
grant  reprieves  and  pardons,  to  commute  penalties,  aud  to  re- 
mit aay  part  of  a  sentenge  for  ofenaet  i^ainet  the  Stale,  ex- 
cept  in  cases  of  impeachment."     Tlie  Governor,  under  the 
Cunstitution,  has  the  power  to  grant  pardons  "for  offenses 
against  the  State."     What  is  an  offense,  in  the  I^al  sense  of 
irUtion  ?     Bouvier  defines  the 
g  what  a  penal  law  forbids 
what  it  commands;  in  this 
me."     2  Bouvier's  Law  Dio- 
does  not  confer  the  power  oa 
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the  Governor  to  pardon  any  person  charged  with  an  oSeose 
against  the  State.  And  the  simple  reason  is,  that  every  pereon 
80  charged  is  presumed  to  be  innaoejU  thereof,  until  his  gailt 
is  proved  and  established,  in  the  manner  prescribed  by  law; 
and  until  that  is  done,  there  is  no  offense  against  the  State  to 
be  pardoned  by  the  Governor,  of  which  he  has  any  legal  cog* 
nizance  for  that  purpose.     The  Governor  has  no  power  or 
authority,  under  the  Constitution,  to  assume  in  advance  of  a 
trial  and  conviction,  that  a  person  charged  with  an  offense 
against  the  State  is  guilty  of  that  offense,  and,  acting  upon 
that  assumption^  proceed  to  pardon  him  therefor;  for,  if  he  is 
not  guilty  of  the  offense  charged  against  him,  he  needs  no 
pardon.     The  Executive  Department  of  the  government  has 
no  power  or  authority,  under  the  Constitution,  to  hear  evi- 
dence and  decide  upon  the  guilt  or  innocenoe  of  a  person 
charged  with  an  offense  against  the  State,  in  advance  of  a 
trial  therefor ;  the  power  and  authority  to  do  that  is  conferred 
by  the  Constitution  on  the  Judicial  Department  of  the  gov- 
ernment.    The  Executive  and  Judicial  departments  of  the 
government  are  distinct^  and  the  Executive  Department  cannot 
exercise  any  power  which  is  properly  attached  to  the  Judicial 
Department    What  is  a  pardon,  in  the  sense  which  that  word 
is  used  in  the  Constitution  ?    '^A  pardon  is  an  act  of  grace) 
proceeding  from  the  power  entrusted  with  the  execution  of 
the  laws,  which  exempts  the  individual  on  whom  it  is  be- 
stowed from  the  punishmeni  the  law  inflicts  for  a  crime  be  has 
committed.^'  2  Bouvier,  261.     In  Comyn's  Digest,  it  is  said, 
^'  So  the  King  may  pardon  all  offenses  of  which  a  man  is  at- 
tainted or  convicted :^^  7  Comyn's  Digest,  marginal  page,  50, 
title  Prerogative,  letter  D.    A  pardon,  in  the  sense  which 
that  word  is  used  in  the  Constitution,  is  to  exempt  the  indi- 
vidual to  whom  it  is  granted  from  the  punishment  whidi  the 
law  inflicts  for  an  offense  against  the  State,  which  he  has  com* 
mitted,  and  for  which  he  has  been  duly  eomnded  according  to 
law.     Until  trial  and  conviction,  for  an  offense  against  the 
State,  in  the  manner  prescribed  by  the  Constitution  and  laws 
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thereof,  tbeie  is  no  punishTnent  whicK  the  law  iQflicte  for  that 
oOenee,  to  exempt  the  iudividual  from  by  a  pardon.  To 
exempt  the  individual  from  the  punishment  of  &a  oSeuBe 
against  the  State,  inflicted  hy  the  taw,  hy  granting  a  pardon 
to  him,  he  must  first  be  convi(ied  of  that  offense  aocording  to 
law;  otherwise,  tiie  law  does  not  inflict  any  punishment  on 
him,  which  requires  a  pardon  to  exempt  him  from  that  pun- 
ishment. The  establishment  of  the  guilt  of  the  party  charged 
with  an  oflTense  against  the  State,  according  to  law,  ie  an  in- 
diapensabfe  prerequisite  to  the  infliction  of  the  punUhment 
prescribed  by  law;  and  until  that  is  done,  no  punishment  can 
he  inflicted  on  tlie  party,  and  no  pardon  is  required  to  exempt 
him  from  it.  The  presumption  of  the  law  is  always  in  favor 
of  innocence,  until  the  contrary  is  legally  established. 

A  party  may  be  charged,  under  oath,  with  having  com- 
mitted an  offense  against  the  State,  or  he  may  be  aecuaed  by 
the  grand  jury  of  an  offense  against   the  State;  but  such 
charge  or  accusation  does  not  authorize  any  ^puntsAmen^  to 
be  inflicted  for  that  olfenet'until  the  party  so  charged  or  ac- 
cused has  first  been  tried  and  conmoted.theTeloT  according  to 
law.     Until  trial  and  convidion  for  an  offense  against  the 
State,  the  Governor  can   have  no  legal  evidence  or  official 
knowledge  that  an  offense  against  the  State  has  been  com- 
mitted which  will  authorize  him  to  grant  a  pardon  therefor 
under  the  Constitution.     The  power  conferred  by  the  Con- 
stitution is  to  grant  pardons /or  offenses  against  the  Slate,  not 
for  offenses  charged  to  have  been  committed  against  the  State. 
Is  it  competent  for  the  Governor  to  hear  evidence  and  pass 
upoD   the  guilt  or  innocence  of  a  party  charged  with  an  of- 
fense against  the  State,  and  to  pardon  him  for  that  offense  in 
ailvance  of  any  trial  therefor,  as  provided  by  the  Constitution 
t  is  competent  for  the  Governor 
nst  the  State  may  be  aummarity 
Department  of  the  government 
assistance  of  the  Judicial  De- 
nuch  as  the  Executive  Depart- 
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ment  of  the  government  has  no  jarisdictioHy  power  or  author- 
ity nnder  the  Constitution  to  hear  and  determine  as  to  the 
guilt  or  innocence  of  any  person  charged  with  an  offense 
against  the  State,  it   necessarily  follows  that  that  qaestioB 
must  be  decided  by  the  Judicial  Department  of  the  govern- 
ment where  the  jurisdiction  and  power  to  decide  it  is  vested 
by  the  Constitution,  and  until  it  has  been  so  decided  the 
Executive  Department  has  no  power  or  authority  to  interfere 
with  the  jurisdiction  of  the  Judicial  Department  in  regard 
to  that  guestion.     When  the  party  charged  with  an  offense 
against  the  State  shall  have  been  found  guilty  of  that  of- 
fense by  the  Judicial  Department  of  the  government,  and  the 
sentence  of  the  law  shall  be  inflicted  on  him  for  that  offense, 
then  the  Governor  has  the  unquestioned  power,  nnder  the 
Constitution,  to  grant  a  pardon  to  the  oiTender,  and  relieve 
him  from  the  punishment  inflicted  by  the  law  for  that  offense 
against  the  State.     If  the  words  ''after  conviction"  had 
been  inserted  in  the  Constitution  of  1868  it  would  have  been 
mere  aurptuMgCf  for  there  could  jiot  have  been  any  ofaue 
against  the  Sdate  to  be  pardoned,  in  the  legal  sense  of  that 
word  as  used  in  the  Constitution,  until  the  party  charged 
therewith  had  first  been  tried  and  convicted  of  that  ofiense,in 
accordance  with  the  laws  thereof.     An  offense  against  the 
State  must  first  be  established  before  the  Governor  can  grant 
a  pardon  for  that  offense  under  the  Constitution,  and  that 
offense  against  the  State  can  only  be  established  by  trial  and 
conviction  therefor,  as  provided  by  law.     Before  there  can  l>e 
a  pardon  legally  granted  by  the  Governor  to  any  person  for 
an  offense  against  the  State,  nnder  the  Constitution,  it  must 
first  be  shown  that  an  offense  against  the  State  has  been  com* 
mitted  by  such  person,  and  the  only  legal  evidence  of  that 
fact  is  the  trial  and  conviction  of  the  person  charged  there- 
with, as  required  by  the  laws  of  the  land.    It  cannot  prop- 
erly be  said  that  any  person  is  guilty  of  an  offense  against 
the  State  until  that  person  has  been  legally  tried  and  con^ 
victed  therefor.    Until  there  has  been  a  legal  trial  and  con- 
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victioD  of  a  person  charged  with  an  ofienae  against  the  State, 
in  the  proper  Court  havingjurisdictioo  tiiereof,  the  Governor, 
Qoder  the  Constitution,  has  no  power  to  graut  a  pardon  for 
tliat  offense,  and  no  pardon  is  necessary  to  exempt  Buoh  per- 
son from  punishment  fur  tliat  ofieuse  before  trial  and  conm- 
Urn  therefor.  There  must  be  an  offense  against  the  State 
%afly  eslahliahed  before  that  offense  can  be  pardoned  by  the 
Governor,  as  contemplated  bj  the  Constitution.  Before  the 
pardoning  power  conferred  by  tlie  Constitution  can  be  le- 
gally exercised  by  the  Governor  there  must  necessarily  be 
on  offense  against  the  Staie,  l^ally  established,  to  be  par- 
doned. The  plain  language  of  the  Constitution  is,  that  the 
Governor  "shall  have  power  to  grant  pardons  for  offenses 
against  the  State."  If  there  is  no  offense  against  the  State, 
established  by  the  trial  and  conviction  of  the  party  charged 
therewith  in  the  manner  prescribed  by  law,  then  there  is  no 
oSense  against  the  State  to  which  the  pardoning  power,  as 
contemplated  by  tbe  Constitution,  can  be  made  applicable. 

But  it  is  said  that  the  clause  iu  tiie  Constitution  of  1868, 
relative  to  the  power  of  the  Governor  to  grant  pardons  for 
offenses  against  the  State,  is  similar  to  that  in  the  Constitu- 
tion of  tbe  United  States,  and  tliat  the  Supreme  Court  of  the 
United  States  has  decided  that  the  President,  under  that  Con- 
stitution, may  grant  a  pardon  for  offenses  against  the  United 
Slates  before  conviotion.     That  may  be  conceded,  and  still 
the  Governor,  under  the  Constitution  of  this  State,  would 
not  have  the  legal  power  and  authority  to  do  so.     Tbe  Con- 
stitution of  this  State  contains  a  provision  in  it  that  is  not  in 
the  Constitution  of  the  United  States.     The  31st  section  of 
the  1st  Article  of  the  Constitution  of  this  State  declares, 
"  That  the  Legislative,  Executive  and  Judicial  Departments 
dejiartment  shall  be  conHded  to  a 
Qcy.     No  person,  or  collection  of 
artment,  shall  exercise  any  power 
ler  of  the  others,  except  in  cases 
"    This  section  of  the  ConstitutiOQ 
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was  intended  to  restrainy  and  does  retrain,  the  Ezecative 
Department  of  the  State  Government  from  all  interfereuoe 
with  the  powers^  duties  and  functions  of  the  Judicial  Depart- 
ment in  the  due  administration  of  the  laws  of  the  State, 
which  is  vested  by  the  Constitution  in  the  latter  department 
When  the  Judicial  Department  of  the  State  Government 
shall  have  tried  and  convicted  a  person  cliarged  or  accused  of 
an  offense  against  the  State,  in  accordance  with   the  laws 
thereof,  then,  that  department  has  performed  its  appropriate 
{unctions,  and  the  Governor  may  then  exercise  the  pardoning 
power  vested  in  him  by  the  Constitution.     But  to  interfere 
with  the  due  administration  of  the  laws  of  the  State  by  the 
Judicial  Department  thereof,  before  trial  and  conviction,  bj 
granting  a  pardon  for  the  offense  with  which  the  defendant 
stands  charged  in  the  Courts  of  the  State,  or  before  he  is  so 
charged,  and  thereby  prevent  and  defeat  the  due  administra* 
tion  of  the  law  by  the  Courts,  would  be  to  exercise  a  power 
properly  attached  to  the  Judicial  Department,  which  the  Con- 
stitution expressly  forbids.     To  hear  evidence  and  determine 
whether  an  offense  has  been  committed  against  the  State,  be- 
longs exduaively  to  the  Judicial  Department  of  the  State  Gov- 
ernment.    Whenever  the  Executive  Department  assumes  to 
decide  that  any  person  has  been  guilty  of  an  offense  against 
the  State,  before  trial  and  conviction  therefor,  as  provided  by 
law,  and  then  proceeds  to  grant  a  pardon  to  such  person  for 
that  offense,  it  is  an  usurpation  of  authority  not  conferred  on 
the  Executive  Department  by  the  Constitution,  but  expressly 
denied  thereby.    The  Governor  has  the  power,  under  the 
Constitution,  to  grant  a  pardon  for  an  offense  against  the 
State,  when  the  fact  has  been  made  known  to  him  by  compe- 
tent legal  evidence  that  such  an  offease  has  been  committed, 
by  the  trial  and  conviction  of  the  offender  before  the  proper 
tribunal ;  but  there  is  no  express  power  conferred  on  Aim  to 
hear  evidence  and  determine  that  an  offense  against  the  State 
has  been  committed,  so  as  to  lay  the  foundation  for  a  pardon 
for  that  offense. 
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The  ascertainmeDt  of  llie  fact  whether  an  oCfense  against 
the  State  has  been  committed,  properly  belongs  to  the  Judi- 
cial DepartDi^nt  of  the  government,  under  the  Constitution, 
and  not  to  the  Executive  Department;  and  whenever  the 
Governor   assumes  or  undertakes  to  decide  that  an  offense 
against  the  Slate  has  been   committed  for  the  purpose  of 
granting  a  pardon  therefor,  he  assumes  and  undertakes  to 
exercise  a  power  which  tiie  Constitution  of  the  State  prohib- 
its ;  for  no  person,  or  collection  of  persons,  being  of  one  de- 
partment, shall  exercise  any  power  properly  attached  to  either 
of  the  others,  except  in  cases  therein  expreaely  provided.     It 
cannot  be  denied  that  the  power  to  hear  evidence  and  ascer- 
tain  the  guilt  of  persons  charge<l  with  having  committed 
ofienses  against  the  State  is  a  power  properly  attached  to  the 
Judicial  Department  of  the  State  government;   and,  that 
being  so,  the  Executive  Department  has  no  power  or  author- 
ity to  interfere  with  it  by  granting  a  pardon  before  a  trial 
and  conviction  therefor,  so  as  to  defeat  the  exercise  of  that 
power  by  the  Judicial  Department,  but,  on  the  contrary,  is 
expressly  prohibited   from   doing  so   by  the   Constitution. 
Whatever  may  have  been  the  power  claimed  for  the  King  in 
England,  or  for  the  President,  under  the  Constitution  of  the 
United  States,  to  pardon  for  offenses  before  trial  and  convic- 
tioD,  the  Constitution  of  this  State  studiously  keeps  the  pow- 
ers of  the  Executive  and  Judicial  Departments  of  the  gov- 
erament  separate  and  distinct,  and  the  pardoning  power  of 
the  Governor  cannot  be  exercised  until  there  has  been  a  trial 
and  conviction  for  an  offense  against  the  State  by  the  Judicial 
Department,  as  provided  by  the  Constitution  and  the  laws 
thereof.     To  hold  otherwise  would  be  to  decide  that  the  Ex- 
ecutive Department  of  the  State  government  had  the  power 
ine  the  question  of  the  guilt 
gainst  the  State,  and  pardon 
-  or  further  trial,  and  thus 
ial  Department  of  the  gov- 
of  this  State  expressly  for- 
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bids.     Construing  that  section  of  the  Constitution  which 
confers  the  power  on  the  Governor  to  grant  pardons  for  of- 
fenses against  the  State,  in  connection  with  the  31st  section 
of  the  1st  Article  thereof,  it  is  quite  clear  to  my  miud  that  it 
never  was  intended  that  the  Governor  should  exercise  the 
pardoning  power  before  trial  and  conviction  by  the  Judicial 
Department  of  the  Government.   As  has  been  already  shown, 
there  must  be  an  offense  against  the  State  to  be  pardoned, 
and,  under  our  Constitution,  that  fact  cannot  be  legally  as- 
certained, except  by  a  trial  according  to  law  by  the  Judicial 
Department  of  the  government,  and  whenever  the  Executive 
undertakes  to  assume,  or  hear  evidence  as  to  the  fact  that  an 
offense  against  the  State  has  been  committed  before  trial  and 
conviction,  it  is  an  invasion  of  the  functions  of  the  Judicial 
Department,  which  alone  can  furnish  the  only  legal  and  com- 
petent evidence  of  jjthat  fact  under  our  Constitution.     This, 
in  my  judgment,  is  a  fair  and  proper  construction  of  the 
Constitution  of  this  State  so  as  to  prevent  the  cJ)tMe  of  the 
pardoning  power  by  the  Governor,  to  the  great  detriment  of 
public  justice.     I  am,  therefore,  of  the  opinion  that  the  judg- 
ment of  the  Court  below,  in  both  cases,  should  be  affirmed, 
on  the  ground  that  the  Governor,  under  the  Constitution  of 
this  State,  had  no  power  to  grant  a  pardon  for  either  of  the 
offenses  charged  before  a  trial  and  conviction  therefor  in  the 
Courts  of  the  State,  as  provided  by  that  Constitution  and  the 
laws  in  pursuance  thereof. 


Benjamin  F.  Carr,  plaintiff  in  error,  vs.  A.  H.  Lee,  exec- 
utor et  oZ.,  defendants  in  error. 

Where  a  summons  of  garnishment  has  been  served  on  a  defendant,  and 
he  can  protect  himself  in  a  Court  of  law  by  filing  his  answer,  atating 
the  fact  as  to  his  indebtedness,  a  Court  of  equity  will  not  interfere  by 
granting  an  injunction  to  restrain  the  parties  in  the  exercise  of  their 
legal  remedies. 
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Garnishment.  Set-oET.   iDJiiootion.    Before  Judge  Green. 
NewtoD  county.     October,  1871. 

This  bill  ooDtaiDet)  the  following  averments:  Carr,  late  in 
1362,  or  earljr  in  1863,  contracted  with  Isaac  P.  Henderson 
fur  a  house  and  lot  in  Covington.  Carr  then  lived  in  Cov- 
ington, and  had  a  comfortable  home.  He  had  married  Hen- 
dersoo's  youngest  child.  Henderson  was  then  nearly  seventy 
years  old,  and  his  wife  was  aged.  Henderson's  other  children 
were  married  and  had  homes.  Henderson  and  bis  wife  lived 
alone.  Henderson  was  old,  and  his  eyesight  was  failing,  and 
proposed  that  Carr  sliould  sell  his  home  and  live  with  him. 
Afler  being  urged  tliereto,  Carr  sold  his  home,  now  worth 
$3,000  00,  on  credit,  and  has  lost  nearly  its  whole  value,  by 
reason  of  the  purchaser  having  resold  it  and  being  insolvent. 
When  Carr  went  to  live  with  Henderson,  he  bought  Hen- 
derson's bouse,  giving  therefor  his  note  for  $5,000  00,  to  be 
due  at  Henderson's  death,  without  interest,  and  allowing 
Henderson  to  live  with  bira  and  use  part  of  the  house  du- 
ring bia  life.  lu  the  fall  of  1864,  Henderson  died  testate. 
By  bis  will,  Augustus  H.  Lee  was  appointed  bis  executor, 
and  has  qualified  as  such.  Mrs.  Henderson  survived  Hen- 
derson, and  continues  to  live  with  Carr,  he  furnishing  her 
board,  etc.,  etc.  By  the  will,  Lee  was  directed  to  pay  Mrs. 
Heuderson  05,000  00  during  her  life,  and  a  sum  sufficient  to 
buy  a  servant,  to  serve  her  during  her  life.  Lee  found  Carr's 
note  among  Henderson's  assets,  and  took  charge  of  it.  Mrs. 
Henderson  wouldjiave  accepted  it,  but  Lee  would  not  let 
her  have  it.        " 

said  note,  Lee  sued  him.  The 
le  award  was,  that  Carr  should 
it  was  a  Confederate  contract. 
Igment  of  the  Superior  Court, 
i  issued  thereon,  and  was  levied 
le  sale  was  stopped  by  affidavit, 
i.    This  affidavit  was  dismissed. 
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The  sheriff  is  now  proceeding  to  sell  said  land,  under  said 
fi.fa.fm  November,  1871.,  Mrs.  Henderson  sued  Lee,a9 
executor,  and  obtained  a  judgment  against  him  for,  say 
$7,000  00,  on  the  4th  of  October,  1871,  and  has  garnisbeed 
Carr.  If  he  pays  Lee,  she  will  take  a  judgment  against 
him  for  the  $3,500  00,  and  interest,  which  he  oweil  Lee,  as 
executor,  when  he  was  garnisheed.  And  she  is  unable  to  re- 
spond to  him  in  damages.  Besides,  she  owes  him,  Carr,  saj 
$2,600  00,  for  board,  etc.,  and,  in  equity,  this  account  shoaU 
be  allowed  him  as  a  set-oif  against  her  garnishment. 

He  prayed  injunction  against  the  sale  by  Lee's  fi.  fa,j  and 
that  this  set-off  be  allowed,  and  that  he  pay  the  balance  to 
Mrs.  Henderson,  in  full  discharge  of  said  fi.  fa.y  and  that 
she  be  enjoined  from  pursuing  her  garnishment  at  law.  The 
Chancellor,  after  argument,  refused  the  injunctions.  That  is 
assigned  as  error. 

A.  B,  Si^  for  plaintiff  in  error. 

L.  B.  Anderson;  J.  J.  Floyd,  for  defendants. 

Wabneb^  Judge* 

This  was  a  bill  filed  praying  an  injunction  on  the  follow- 
ing statement  of  facts  :  In  March,  1868,  Lee,  executof  of 
Henderson,  obtained  a  judgment  against  Carr,  the  complain- 
ant, for  $8,600  00,  on  which  an  execution  issued,  was  levied 
on  Carr's  property,  and  advertised  for  sale  by  the  sheriff  on 
the  first  Tuesday  of  November,  1871 ;  that,  on  the  4tfa 
October,  1871,  Ruth  Henderson,  a  judgmmt  creditor  of  Lee, 
whose  judgment  was  obtained  29th  March,  1871,  sued  out  a 
summons  of  garnishment  against  Carr,  requiring  him  toao* 
swer  at  the  Superior  Court  of  Rockdale  county,  on  the  seoood 
Monday  in  March,  1872,  what  he  was  indebted  to  Lee.  The 
Court  refused  the  injunction,  and  the  complainant  excepted. 
K  Carr's  property  had  been  sold  as  advertised  on  the  first 
Tuesday  in  November,  1871,  and  had  satisfied  Lee's  judg- 
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ment  against  hiniy  then  he  would  not  have  owed  him  any- 
thing, and  could  have  so  answered  the  summons  of  garnish- 
ment in  March,  1872,  but  if  the  sale  of  his  property  did  not 
satisfy  Lee's  judgment,  then  he  could  answer  what  amount 
he  then  owed  Lee  after  deducting  the  amount  for  which  his 
property  levied  on  had  been  sold,  so  that  there  would  have 
been  no  difficulty  in  protecting  himself  from  having  to  pay 
the  debt  twice,  as  the  summons  of  garnishment  did  not  re- 
quire him  to  answer  until  March,  1872,  and  Lee's  judgment, 
being  of  older  date  than  the  service  of  the  summons  of  gar- 
nishment, would  have  protected  him  as  against  Ruth  Hen- 
derson's garnishment  as  to  the  amount  of  the  sale  of  his  prop- 
erty. Let  the  judgment  of  the  Court  below,  refusing  the 
injunction,  be  affirmed. 

LocHRAKE,  Chief  Justice,  and  McCay,  Judge,  concurred 
for  different  reasons,  but  wrote  no  opinions. 


T.  F.  Grubb  et  al.,  trustees,  plaintiffs  in  error,  vs,  R.  B. 
Bullock,  Governor,  defendant  in  error. 

Where  the  pardon  of  the  GoTernor  was  pleaded  by  the  Bureties  in  dis- 
charge of  their  bond  for  the  appearance  of  their  principal ,  and  the  re- 
cital of  facts  in  the  pardon  showed  that  it  was  not  applied  for  by  the 
accased,  who  was  out  of  the  State,  and  the  plea  failed  to  show  t^  deliv- 
ery to  him  and  acceptance  by  him,  and  the  Court  sustained  a  demurrer 
to  the  plea : 

Heidi  Under  the  facts,  there  was  not  error.  Assuming  that,  under  the 
Constitution  of  1868,  the  Governor  may  exercise  the  pardoning  power 
before  conviction,  (see  decision  of  this  Court  in  Dominick  vs,  jailor 
Spalding  county,  and  29  Missouri,  800, )  yet  pardons  before  conviction 
are  based  npon  the  confession  of  the  imputed  guilt  by  the  accused,  and 
before  such  pardon  takes  effect  it  must  be  accepted  by  the  accused,  and 
when  the  plea  of  pardon  by  sureties  fails  to  set  up  its  acceptance  by 
their  principal,  evidenced  by  his  application  for  the  pardon  and  deliv- 
ery to  him  or  his  acceptance  of  it  when  done,  the  pardon,  granted  with- 
out the  application  of  the  principal  and  not  evinced  by  his  acceptance 
of  it,  is  of  no  effect.    See  concurring  opinions. 
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Recognizance.    Pardon.    Before  Samuel  Hall,  Judge 
pro  hoe  vice.    Upson  Superior  Court    Maj,  1871. 

This  cause  was  tried  before  Samuel  Hall,  Esq.,  Judge  p*o 
hoc  vicef  by  consent  Hancock  was  indicted  for  having  com- 
mitted an  assault,  with  intent  to  murder  one  Spivey  d  al,,  in 
said  ooanfyi  on  the  13th  of  September,  1867.  He  was  ar- 
rested, and  gave  bond  for  $400  00  for  his  appearance  to  an- 
swer said  charge,  with  ten  sureties.  At  November  Term, 
1869,  the  bond  was  estreated.  Scire  facias  was  served  upon 
the  sureties,  requiring  them  to  show  cause  why  the  rule  for 
forfeiture  of  the  recognizance  should  not  be  made  absolute 
Hancock  was  not  served,  and  the  securities  admitted  that  he 
had  fled  from  the  State.  They  said  the  rule  should  not  be 
made  absolute,  because  Spivey  had  been  pardoned  by  the 
Governor  of  this  State.  And  they  pleaded  a  pardon  in  due 
form,  and  duly  executed,  whereby  Governor  Bullock  pardoned 
him,  and  after  reciting  the  pendency  of  the  indictment,  reci- 
ted therein  that  a  petition  had  been  presented  by  Hancock 
and  said  sureties,  asking  for  his  pardon,  because,  since  they 
signed  his  bond,  he  had  absconded,  and  they  could  not  arrest 
him,  and  to  pay  his  bond  would  greatly  injure  them,  ''who 
were  of  limited  means,  and  solely  depending  upon  their  daily 
exertions  for  a  support;'^  and  that  one  of  the  prosecators  | 
earnestly  joins  in  the  petition, ''  not  for  the  purpose  of  shield- 
ing him  from  the  hands  of  justice,  but  merely  for  the  sake  of 
those  who  have  become  sureties  on  his  bond." 

Counsel  for  the  State  demurred  to  the  plea :  Ist  Because 
pardon  could  not  go  before  conviction.  2d.  Because  this  was 
no  pardon,  but  simply  an  illegal  attempt  to  relieve  the  sure- 
ties. 3d.  Because  it  was  not  pleaded  that  said  pardon  was 
delivered  to,  and  accepted  by  Hancock.  The  demurrer  was 
sustained  and  judgment  was  entered  against  the  sureties. 
This  is  assigned  as  error. 

DoYAL  &  NuNNALLY ;  J.  I.  Hall,  for  plaintiff  in  error. 
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Smith  &  Alexander;  L.  B.  Anderson,  Solicitor  Gen- 
eral for  the  State. 

LoGHRANB,  Chief  Justice. 

There  can  be  no  question  as  to  the  right  of  sureties  to 
plead  the  pardou  of  their  principal  in  answer  to  and  defense 
of  their  contract  with  the  State,  to  produce  him  to  answer  an 
allege<1  offense.  This  legal  proposition  is  abundantly  sus- 
tained by  authority.  It  would  work  the  grossest  injustice  if 
it  were  held  otherwise.  The  accused  is  under  arrest,  by  the 
State,  for  an  offense  against  the  criminal  law;  he  is  surren- 
dered to  his  securities,  upon  their  entering  into  a  bond  and 
binding  themselves  for  his  appearance  at  the  Court  to  answer 
the  charge  made.  If  the  State  pardons  the  principal  and 
blots  out  the  offense,  there  is  nothing  for  him  to  answer;  and 
it  would  be  the  grossest  injustice  to  bind  the  security,  when 
the  means  of  compelling  his  attendance  had  been  annulled. 

But  to  make  the  pardon  valid  as  to  the  securities,  it  must 
be  valid  as  to  the  principal,  and  the  plea  by  such  sureties 
must  siiow  the  delivery  of  the  pardon  to  him^  and  its  aeoept' 
ance  by  him.     The  law  works  no  injustice,  and  when  sureties 
fail  to  show  a  pardon  valid  as  to  their  principal,  it  cannot  be 
available  as  to  them.     We  have  no  hesitation  in  affirming  the 
views  we  expressed  in  the  case  of  Dominick  vs,  the  jailor  of 
Spalding  county^  at  this  term,  sustained  as  it  is  by  the  au- 
thority of  the  Courts  of  Great  Britain  and  of  the  United 
States,  without  a  dissenting  voice.     True,  if  called  upon  by 
indictment,  it  must  be  pleaded.     True,  it  is  a  plea,  but  it  is 
a  plea  in  bar;  a  plea  that  stops  the  Court  and  demands  a  dis- 
charge of  the  party.     No  Court  can  disregard  it,  none  set  it 
aside.    When  pleaded,  it  blots  out  the  offense,  and  the  offen- 
der stands  covered  with  it  as  a  shield  against  prosecution. 
J[f  conviction  had  to  take  pUuie  before  pardon  could  be  granied^ 
then  it  would  be  a  plea  in  arrest,  but  in  7  Peters',  United 
St^ites  vs.  Wilson,  Chief  Justice  Marshall  treats  a  pardon 
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as  a  plea  in  bar.  In  bar  of  what  ?  Why,  surely,  a  pros- 
ecution. If  a  plea  iu  bar  of  a  prosecution,  then  as  surely 
it  may  be  granted  before  conviction ;  because,  if  not  granUd 
before  conviction,  it  would  be  no  plea  in  bar  of  a  prosecutioD. 
These  legal  truths  are  self-evident,  and  to  rational  minds, 
learned  in  law,  assert  their  own  force,  without  necessity  of  ar- 
gument to  demonstrate  them.  And  equally  clear  is  it,  that 
if  a  pardon  may  be  pleaded  in  bar  of  a  prosecution,  it  is  not 
necessary  to  have  the  prosecution  to  ascertain  whether  an  of- 
fense has  been  committed ;  else,  it  is  not  a  plea  in  bar^  and 
all  writers  on  the  subject  have  been  ignorant  of  its  character 
and  effect.  Our  opinion,  sustained  by  the  learning  of  the 
greatest  names  that  ever  adorned  the  judicial  history,  names 
that  have  risen  out  of  the  cloud  to  shine  as  fixed  stars,  and 
have  overflowed  history  with  glory,  we  feel  assured  is  based 
on  principles  of  law  as  eternal  as  the  science  itself. 

But  while  a  pardon  may  be  granted  before  as  well  as  af- 
ter conviction,  it  must  be  granted  to  the  principal  upon  his 
application,  or  be  evidenced  by  a  ratification  of  the  applica- 
tion by  his  acceptance  of  it.     For  the  theory  of  pardon  is 
preceded  by  confession  of  the  imputed  guilt.     When  the 
people  of  Georgia  accepted  President  Johnson's  pardon  there 
was  no  necessity  of  a  conviction  to  ascertain  the  offense  com- 
mitted ;  it  was  conceded.     The  amnesty  he  poured  out  over 
the  whole  country,  by  wholesale,  the  Courts  of  the  United 
States  have  recognized.   In  what  fearful  peril  might  all  have 
been  plunged  by  a  different  rule  of  construction,  suljected  to 
indictment,  costs,  exposures  and  imprisonments  !     Against  all 
these  his  pardons  before  conviction  were  pleas  in  bar  to  stop 
the  machinery  of  a  prosecution,  but  these  pardons  had  to  be 
accepted  as  evidence  or  to  be  used  as  evidence.     And  inas- 
much as  the  pleadings  here  fail  to  show  any  application  or 
any  acceptance  by  the  principal,  we  affirm  the  judgment  of 
the  Court  below. 

Judgment  affirmed. 
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McCay,  Judge,  from  the  bench,  concurred,  upon  the 
ground  stated  in  the  head-note,  saying  be  was  undecided  as 
to  the  legality  of  a  pardon  before  conviction.  He  wrote  no 
opinion. 

Warner,  Judge,  concurring. 

I  concur  in  the  judgment  of  affirmance,  in  this  case,  on 
the  ground  that  the  Governor  had  no  legal  power  or  author- 
ity, under  the  Oonstitutiou  of  this  State,  to  grant  a  pardon 
before  trial  and  conviction  of  the  defendant  for  the  offense 
with  which  he  was  charged. 


E.  H.  PuGH,  plaintiff  in  error,  vs.  Jerry  McCarty,  plain- 
tiff in  error. 

1.  It  18  not  error  for  the  Coart  to  charge  the  jury  that  the  words  as  al- 
leged in  the  declaration  are  libellous,  as  that  is  not  an  expression  of 
opinion  as  to  the  evidence  before  the  jury. 

2.  It  is  error  for  the  Court  below  to  refuse  to  charge  the  jury  when  re- 
quested, in  writing,  in  the  language  of  the  judgment  of  this  Court,  on 
the  same  statement  of  facts  in  a  case  between  the  same  parties  which 
had  preyioasly  been  adjudicated  in  this  Court. 

Libel.     New  trial.    Before  Judge  Gibson.     Richmond 
Superior  Court.     January  Term,  1871. 

This  cause  was  here  before.  See  40  Georgia  Reports,  444. 
Plaintiff  read  in  evidence  the  article  published  in  The  Daily 
Press  of  Augusta,  so  much  of  which  as  is  important  is 
copied  in  40  Georgia  Reports,  445.  It  was  shown  that,  at 
the  date  of  said  publication,  defendant  was  publisher  of  said 
newspaper ;  that,  at  that  time,  plaintiff  was  clerk  of  The 
Chronicle  and  Sentinel  newspaper  office,  and  that  McGregor, 
the  other  party  named,  was  the  mail  clerk  of  The  Daily 
Press;  that  these  papers  were  disputing  as  to  their  respective 
eirculation  in  Augusta  when  said    article  was  published; 
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that  this  dispute  was  as  to  the  comparative  advantages  of 
said  papers  as  advertising  mediams,  and  to  the  right  of  one  to 
the  post  office  advertisements  in  preference  to  the  other.  De- 
fendant introduced  no  testimony. 

The  Court  charged,  at  the  request  of  the  plaintiff's  coun- 
sel :  1st.  "  To  charge  of  another  in  a  newspaper,  printed, 
published  and  circulated  in  the  county,  that  he  is  ooavicted 
of  peijury,  is  actionable  without  proof  of  special  damage, 
although  the  charge  may  not,  in  the  opinion  of  the  jury, 
amount  to  a  charge  of  legal  peijury,''  he  added :  ^'  Nor  do  I 
charge  you    that  it  is  legal   perjury."     2d.  ^'The  words 
.charged  in  the  declaration  are  libellous,  and  the  jury  may 
'  give  exemplary  damages  if  they  believe  that  the  defendant 
intended,  and  did  by  their  use,  impute  the  crime  of  1^1 
perjury  to  the  plaiutiff."     3d.  '*  In  all  such  cases  as  these,  if 
the  jury  believe  the  words  charged  were  published  by  the 
defendant,  and  that  the  words  are  in   themselves  action- 
able, it  is  not  necessary  to  prove  special  damages ;  the  jury 
may  give  such  damages  as  they  believe,  under  all  the  cir- 
cumstances of  the  case,  would  com[>en8ate   for  the  injury 
done  to  the  plaintiff,  and  inflict  such   punishment  as  the 
law  allows  to  be  inflicted  upon  the  defendant.''     He  fur- 
ther charged  that,  even  if  a  newspaper   quarrel  was  going 
on,  and  the  plaintiff  and  defendant  took  part  in  it,  and  pub- 
lished libellous  matter  of  each  other,  if  one  party  sued  the 
other,  evidence  of  the  publication  of  libellous  matter  pub- 
lished by  the  party  suing,  concerning  the  other  party,  ought 
not  to  reduce  the  damages,  because  one  libel  cannot  be 
brought  in  as  a  set-off  against  the  other.     Unless  the  jury 
believe,  from  the  evidence,  that  defendant  published  against 
plaintiff  a  libel,  they  must  find^for  the  defendant.    If  the 
publication  complained  of  was  made  by  defendant  with  the 
bona  fide  intent  to  protect  his  own  interest  in  a  matter  where 
it  was  concerned,  they  must  find  for  defendant. 

He  was  requested,  by  defendant's  counsel,  to  charge: 
^'  When  a  dispute  is  conducted  between  two  newspapers  as  to 
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theezteot  of  their  oity  circulstioD,  and  tbeir  employees  vol- 
UDteer  to  take  part  in  the  strife,  and  one  chaises  an  employee 
of  the  other,  who  is  aiding  in  the  quarrel,  with  theft  and  du- 
plicity, and  the  other  charges,  in  return,  that  the  employee 
of  the  first  has  been  convicted  of  perjury  by  the  solemn  oath 
of  a  gentleman  whose  veracity  stands  unimpeached  and  un- 
impeachable, and  the  latter  brings  suit  for  a  libel  on  the 
charge  contained  in  this  public  reply,  the  jury  should  give 
Qominal  damages  ouly."  He  refused  ho  to  charge,  upon  the 
ground  that  it  was  not  warranted  by  the  evidence.  The  jury 
found  for  plaintiflffor  $1,500  00  dam^es. 

Defendant's  counsel  moved  for  a  new  trial,  upon  the 
grounds  that  the  verdict  was  excessive,  contrary  to  law  and 
evidence  and  the  latter  part  of  the  charge ;  because  the  Court 
erred  in  charging  as  request«d  by  plaintiS"s  counsel,  and  re- 
fusing  to  chaise  as  requested  by  defendant's  counsel.  The 
new  trial  was  refused,  and  that  is  assigned  as  error  on  said 
grounds. 

HlLLlABD  &  Kino,  for  plaintiff  in  error. 

A.  R.  Wright,  for  defendant. 

Warner,  Judge. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  damages  for  the  printing  and  publishing  a 
libel  in  the  columns  of  a  daily  newB|>aper.     Ou  the  trial  of 
the  case,  the  jury  found  a  verdict  for  the  plaintiff  for  the 
eum  of  $1,500  00.     The  defendant  made  a  motion  for  a  new 
trial,  on  several  grounds,  which  was  overruled  by  the  Court, 
and  the  defendant  excepted.     This  case  was  brought  before 
md  decided  by  a  majority  of 
nt  of  facts  as  was  presented  on 
:he  last  trial,  the  evidence  in 
the  two  newspapers  was  more 
irmer  trial. 
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1.  The  first  ground  of  error  assigned  to  the  charge  of  the 
Court,  is  in  charging  the  jury,  **  that  the  words  charged  in 
the  declaration  were  libellous/'  There  was  no  error  in  ibis 
charge,  as  it  amounted  to  nothing  more  than  saying  that  ihe 
words  charged  in  the  declaration  were  actionable  as  a  libel, 
under  the  law.  The  Court  expressed  no  opinion  as  to  whethtf 
the  evidence,  as  proved  on  the  trial,  made  out  a  libel,  under 
the  circumstances  attending  the  publication.  If  the  Court 
had  charged  the  jury,  that  the  evidence  in  the  case  constita- 
ted  a  libelous  publication,  under  the  circumstances  attending 
it,  that  would  have  been  error,  because  it  would  have  been 
an  expression  of  opinion  upon  the  evidence  in  the  case. 

2.  The  counsel  for  the  defendant  requested  the  Court  to 
charge  the  jury  in  the  exact  language  of  the  judgment  of  a 
majority  of  this  Court,  as  applicable  to  the  facts  of  the  case, 
that  ^'  where  a  dispute  is  conducted  between  two  newspapers 
as  to  the  extent  of  their  city  circulation,  and  their  employees 
volunteer  to  take  part  in  the  strife,  and  one  charges  au  em- 
ployee of  the  other,  who  is  aiding  in  the  quarrel,  with  theft 
and  duplicity,  and  the  other  charges  in  return  that  the  em- 
ployee of  the  first  has  been  convicted  of  perjury,  by  the  sol- 
emn oath  of  a  gentleman,  whose  veracity  stands  uuimpeached 
and  unim{)eachable,  and  the  latter  brings  suit  for  a  libel,  on 
the  charge  contained  in  this  published  reply,  the  jury,  in 
such  cases,  should  find  nominal  damages  only."  The  Jadge 
states  that  he  refused  this  charge  for  want  of  proof,  but  the 
record  shows  that  the  proof  was  quite  as  full  on  the  last  trial, 
and  a  little  more  so,  than  on  the  former  trial.  See  Pugh  ts, 
MoCarti/j  40  Georgia  Reports,  444.  Whether  the  former 
judgment  of  a  majority  of  this  Court  was  right  or  wrong, as 
applicable  to  the  facts  of  the  case,  still,  it  was  the  judgment 
of  the  Court,  and  the  law  of  the  case,  which  the  Court  belo^t 
under  the  4220th  section  of  the  Code,  was  bound  to  respect, 
and,  in  good  faith,  to  carry  into  full  effect;  and,  therefore, 
should  have  given  to  the  jury  the  charge  as  requested,  and 
it  was  error  in  refusing  to  do  so.    However  erroneous  the 
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jadgment  of  a  majority  of  this  Court  may  have  been,  as  to 
the  law  applicable  to  the  state  of  facts,  it  was  not  the  prov- 
iuce  or  the  duty  of  the  Court  below  to  question  that  judg- 
ment by  a  refusal  to  administer  the  law  as  declared  by  it. 
Let  the  judgment  of  the  Court  below  be  reversed. 

McCay,  Judge,  concurring. 

I  concur  in  the  judgment  of  reversal  in  this  case.     I  think 
there  was  some  evidence  that  the  plaintiff  had  voluntarily 
interfered  in  this  controversy  between  the  conductors  of  the 
newspapers  engaged,  and,  under  the  decision  of  the  Court 
when  this  case  was  previously  before  it,  in  aiuih  a  case  the 
damages  ought  only  to  be  nominal.     I  do  not,  however,  look 
upon  the  decision  of  this  Court,  as  then  made,  as  settling  the 
question  that  the  plaintiff  was  a  volunteer.     The  decision 
referred  to  was  based  upon  the  idea  that  the  damages  were 
excessive,  and  it  does  not  at  all  follow  that,  if  the  damages 
had   been   more  reasonable,  this   Court  would,  upon   this 
ground,  have  undertaken  to  control  the  jury  in  their  judg- 
ment.   As  one  of  the  majority  which  gave  that  decision,  such 
IS,  at  any  rate,  my  view  of  the  matter.    Whether  the  plain- 
tiff made  the  affidavit  on  which  this  charge  of  peijury  is 
based  as  a  volunteer  in  the  newspaper  controversy,  afler  the 
managers  of  the  paper  had  begun  their  diatribes  against  each 
other,  or  whether  he  made  the  affidavit  in  the  regular  course 
or  his  business,  as  clerk,  for  the  information  of  the  postmas- 
ter, and   the  public  controversy  grew  out  of  that  affidavit, 
were  questions  for  the  jury,  under  the  charge  asked  and  re- 
fused.     In  the  latter  case,  reasonable  damages  might  well 
have  been  given  under  the  charge,  as  asked. 
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R.  J.  Wilson,  tax  receiver  et  cU.,  plaintiff  in  error,  vs.  The 
Augusta  Factory,  defendant  in  error. 

The  Augusta  Factory,  an  incorporated  company,  is  only  liable,  under  the 
existing  laws  of  this  State,  to  pay  a  tax  on  the  whole  amouDt  of  the 
capital  stock  of  the  company  paid  in,  and  not  on  the  market  valae 
thereof: 

Held,  That  the  Augusta  Factory  Company  is  liable  for  the  payment  of 
all  legal  taxes  on  the  property  owned  by  it  as  a  corporation  whibh  is 
not  included  as  a  part  of  their  capital  stock  and  constitutes  no  patt 
thereof.    McCat,  Judge,  dissenting. 

Corporations.     Taxation.     Constitutional  law.      Before 
Judge  Gibson.    Chambers.   Biohmond  county.   Julj,  1871. 

The  bill  of  the  Augusta  Factory  made  tliis  case  against 
the  tax  collector  and  receiver  of  said  county  :  In  June,  1858, 
certain  persons  formed  a  partnership,  under  the  name  of  the 
Augusta  Factory,  and  soon  afler,  bought  from  the  Mayor 
and  Council  of  Augusta  the  mills,  machinery  and  franchises 
of  the  Augusta  Manufacturing  Company,  for  $14O|OO0  OO, 
that  being  the  price  which  the  Mayor  and  Council  of  Au- 
gusta had  paid  said  manufacturing  company  for  said  prop* 
erty.    On  the  17th  of  December,  1859,  these  partners  were 
incorporated,  under  the  name  of  the  Augusta  Factory,  with 
the  powers,  eta,  grante<l  to  the  McBean  Company,  on  the 
11th  of  February,  1850.     They  accepted   this  charier  of 
1859,  conveyed  their  shares  to  the  corporation,  and  gave  the 
Mayor  and  Council  of  Augusta  the  corporation's  bonds  for 
said  $140,000  00. 

The  capital  stock  of  the  corporation  was  then  $200,000  00, 
being  two  thousand  shares  of  $100  00  each,  and  its  capital 
consisted  of  real  estate  and  mills  and  machinery  therein,  val- 
ued at  $140,000  00,  and  $60,000  00  paid  in  by  said  stock- 
holders for  working  capital. 

So  the  capital  stock  remained  till  January,  1863,  when, 
owing  to  the  change  in  the  value  of  currency,  and  subsequent 
purchases  of  real  estate,  for  operative's  houses,  it  was  in- 
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creased,  by  a  stock  dividend,  to  $600,000  00,  or  six  thousand 
shares,  at  $100  00  each.  At  this  sum  it  has  since  remained; 
that  is  the  full  cash  value  of  the  property,  exclusive  of  their 
reserve  fund.  They  have  returned  said  capital  for  taxation, 
and,  pursuant  to  section  812  of  the  Code  of  Georgia,  they 
paid,  annually,  a  tax  of  forty  cents  on  each  $100  00  on  said 
$600,000  00,  as  the  highest  amount  of  capital  paid  in.  This 
tax  has  been  increased  by  addition  of  tiie  county  tax  thereon. 
This  has  been  done  since  said  increase  of  slock.  And  they 
proposed  to  return  the  same  for  taxation  in  that  way  for  1871, 
but  the  tax  receiver  refused  so  to  receive  it,  but  insisted  that 
they  should  return  the  capital  stock  at  its  market  value,  to- 
wit:  $162  00  per  share.  In  this  he  was  backed  by  the 
Comptiolier  General.  Injunction  was  prayed  for  against  the 
collector  and  receiver.  The  Chancellor  ordered  them  to  show 
cause  why  the  injunction  should  not  issue. 

Answering,  they  admitted  the  organization  of  the  corpora- 
tion and  purchase  of  property,  as  charged.  They  denied  that 
$140,000  00  was  the  value  of  the  property  in  1859,  for  that 
the  same  property  was  given  in  for  taxation,  in  said  county, 
in  1854,  at  $409,420  00;  the  same  real  estate  and  buildings, 
in  1866  and  1867,  were  given  in  at  $400,000  00,  and  these 
defendants  believe  the  property  of  the  corporation  now  worth 
$500,000  00.  The  corporation  had  heretofore  given  in  its 
taxable  property,  in  said  county,  as  follows :  1861,  at  $225,- 
000  00;  1862,  at  $230,000  00;  1863,  at  $1,5Q0,000  00;  1864, 
at  $6,000,000  00 ;  1866  and  1867, "  city  property,"  at  $400,- 
000  00,  and  capital,  at  $200,000  00 ;  and  in  1868,  1869, 
1870,  "city  property,"  at  $200,000  00,  capital,  $220,000  00, 
and  money  and  solvent  debts,  at  $180,000  00.  They  deny 
that  the  currency  affected  the  said  increase  of  stock  to  $6,000,- 
000  00,  and  call  attention  to  the  fact  that  they  made  no 
change  of  that  figure  when,  currency  changed. 

The  returns  could  not  be  under  section  812  of  the  Code, 
because  this  company  has  no  banking  privileges,  and  that 
section  applies  to  none  other  than  corporations  with  such 
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privileges;  because  their  returns  must  be  to  the  Comptroller 
General,  by  section  822,  and  upon  such  returns,  no  oonntj 
tax  can  be  levied.  If  it  gave  in  under  section  812,  they 
must  have  returned  net  profits,  and  all  other  its  property  and 
effects,  bj  section  4828;  and  yet  they  made  no  such  return, 
though  they  made  such  profits,  and  had  such  other  property, 
etc.,  as  appears  by  their  exhibited  reports.  The  answer  con- 
cludes with  further  averments,  to  show  that  they  are  proceed- 
ing according  to  law,  bona  fide,  and  that  the  property  should 
be  taxed  at  a  much  larger  figure  than  $600,000  00. 

They  objected  to  the  injunction,  upon  the  grounds,  that 
there  was  no  equity  in  the  bill,  as  the  remedy  at  law  was  ad- 
equate; or,  if  not,  the  equity  was  sworn  Off  by  the  answer. 

The  Chancellor  granted  the  injunction,  upon  condition 
that  the  corporation  give  in  for  taxation,  in  addition  to  its 
capital  stock,  a  full  account  of  all  its  taxable  property  owned 
and  possessed  by  it,  with  its  true  value.  The  tax  receiver 
and  collector  say  this  was  error,  because  the  stock  should  be 
taxed  at  its  value  in  the  market,  and  the  factory  assign  as 
error  the  condition  upon  which  injunction  is  ordered. 

McLaws  &  Ganahl,  for  tax  collector  and  receiver. 
Capital  stock  to  be  taxed  at  market  value:  Code,  sees.  799, 
801 ;  Constitution  1868,  Art.  I.,  sees.  21,  22.  Meaning  of 
"  paid  in : "  Code,  sec.  813 ;  8  Ga.  R.,  486  ;  10th,  162 ; 
11th,  570. 

W.  Hope  Hull;  F.  Miller,  for  Factory.  Market 
value  not  to  be  regarded :  Code,  sees.  799,  813 ;  31  N.  J. 
R.,  512;  1  Hal.,  100;  4  Hill,  20 ;  7th,  261, 276  ;  2  Black., 
628 ;  3  Wallace,  573 ;  26  Ga.  R.,  662  ;  37th,  620.  The 
shares  belong  to  the  stockholders,  and  not  to  corporation : 
9  N.  J.  R.,  427  ;  3  Howard,  133,  150;  12  Hill  &  J.,  117. 
Capital  taxed  relieves  property  from  tax :  31  Curt.,  106 ;  4 
Scam.,  304 ;  7  Blackford,  395.  Capital  taxed  reserves  fund 
not  taxed :  Sec.  7  Tax  Act,  March  6th,  1869 ;  31  Curt,  106 ; 
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4  N.  J.  R.,  442 ;  4  Paige,  399  ;  8  Ga.  R.,  500;  2  Wallace, 
209 ;  4  Hill,  20. 

Warner,  Judge. 

This  was  a  bill  filed  by  the  Aue^asta  Factory  Company 
against  the  tax  receiver  and  tax  collector  of  Richmond  coun- 
ty, praying  for  an  injunction  to  restrain  the  assessment  and 
collection  of  a  tax  which  the  complainant  alleges  to  be  in  vio- 
lation of  the  existing  tax  laws  of  the  State.  The  receiver 
assessed  the  capital  stock  of  the  company  at  $162  00  per 
share  on  its  six  thousand  shares  of  capital  stock,  as  the  ad 
valorem  or  market  value  of  the  stock,  on  the  1st  day  of  April 
last.  Whereas,  the  complainant  alleges,  that  said  Augusta 
Factory,  being  an  incorporated  company,  was  bound  only  to 
return  and  pay  a  tax  on  $600,000  00,  or  $100  00  per  share 
on  its  six  thousand  shares.  *  On  hearing  the  application  for 
an  injunction,  the  same  was  granted  by  the  presiding  Judge, 
whereupon  the  defendants  excepted.  By  the  16th  paragraph 
of  the  796th  section  of  the  Code,  it  is  declared  that  ''  All 
owners  of  stocks  in  any  incorporated  company  liable  to  taxa- 
tion on  its  capital  for  such  stock  shall  not  be  taxed  as  indi- 
viduals/' The  813th  section  of  the  Code  declares  that  "  the 
several  railroads,  and  other  incorporated  or  unincorporated 
companies  of  every  kind,  except  banks,  which  are  not  exempt 
by  their  charter,  or  otherwise,  or  for  which  there  is  not  a 
different  method  of  taxation  specially  prescribed,  pay  the 
same  rate  per  cent,  upon  the  whole  amount  of  their  capital 
stock  paid  in  as  is  levied  on  other  capital."  The  question 
made  by  the  record  in  this  case  is,  whether  the  Augusta 
ITactory,  being  an  incorporated  company,  is  bound,  under 
the  existing  laws  of  the  State,  to  pay  a  tax  upon  the  whole 
tzmount  of  the  capital  stock  of  the  company  paid  in,  or  whether 
the  company  is  bound  to  pay  a  tax  on  the  market  value  of 
that  stock.  To  maintain  the  proposition  contended  for  by 
the  plaintifis  in  error,  we  should  have  to  interpolate  into  this 
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section  of  the  Code  the  words,  ''  or  the  market  value  there- 
of/' so  as  to  make  the  section  read,  that  the  incorporated  com- 
panies in  this  State  paj  the  same  rate  per  cent,  upon  the 
whole  amount  of  their  capital  stock  paid  in,  or  the  marhd 
value  thereof y  as  is  levied  on  other  capital.     Tlie  State  was 
adopting  a  method  of  taxation  as  a  revenue  measure.  Clearly, 
it  was  not  the  intention  of  the  General  Assembly,  in  taiing 
the  whole  amount  of  the  capital  stock  paid  in  by  incorpor- 
ated companies,  to  adopt  a  diding  ecaie,  that,  if  the  incorpor- 
ated companies  were  successful  in  the  management  of  their 
capital,  and  thereby  enhanced  the  value  of  their  capital  stock 
in   the  market,  they  should  pay  an  additional  tax  upon 
that  capital  in  consequence  of  the  successful  management 
thereof  by  the  respective  companies ;  nor  was  it  the  intention 
of  the  General  Assembly  that  the  tax  on  the  whole  amount 
of  the  capital  stock  paid  in  should  be  aiatedy  if,  by  bad  man- 
agement or  accidents,  by  flood  or  fire,  or  other  ca^^ualties,  the 
value  of  the  capital  stock  of  the  respective  companies  should 
be  reduced  below  its  par  value  in  the  market.   The  intention 
of  the  General  Assembly  was  to  levy  a  tax  on  the  whole 
amount  of  the  capital  stock  paid  in  by  incorporated  compa- 
nies, and  to  derive  a  certain  revenue  therefrom,  and  not  a  rev- 
enue dependent  on  the  fluctuatione  of  the  value  of  that  capital 
stock  in  the  stock  market.     The  State  never  contemplated 
such  a  speculaJtive  method  of  raising  revenue  as  that,  and  has 
not  done  so.     The  wisdom  of  the  General  Assembly,  in  im« 
posing  the  tax  upon  the  whole  amount  of  the  capital  stock 
paid  in  by  incorporated  companies,  instead  of  the  market 
value  thereof,  as  a  revenue  measure^  is  practically  illustrated 
by  the  fact  that  the  capital  stock  of  a  large  majority  of  the 
incorporated  companies  in  the  State  will  not  sell  for  the  par 
value  thereof  in  the  stock  market,  and  if  the  construction  of 
the  law  as  contended  for  by  the  plaintiffs  in  error  should  be 
adopted  the  State  would  be  the  loser  by  it  so  far  as  her  reoenue 
is  concerned.    The  law  does  not  impose  a  tax  on  the  incos^ 
or  profits  of  the  capital  stock  of  incorporated  companies,  bat  on 
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the  capital  stock  thereof  paid  in  ss  the  property  of  the  corpora- 
tion. The  true  construction  of  the  law,  as  a  revenue  meas* 
ure,  therefore,  is,  that  incorporated  companies  in  this  State  pay 
the  same  rate  per  cent  upon  the  whole  amount  of  their  capital 
stock  paid  in  as  is  levied  on  other  capital,  whether  the  com- 
panies are  successful  or  unsuccessful  in  their  respective  enter- 
prises, or  whether  their  capital  stock  is  above  or  below  its 
par  value  in  the  stock  market.  It  is  true  that  the  Constitu- 
tion of  1868  declares  ^'  that  taxation  on  property  shall  be 
ad  valoreniy  and  uniform  on  all  species  of  property  taxed." 
The  capital  stock  of  the  Augusta  Factory  is  one  apeciea  of 
propertyf  and  the  company  is  required  to  pay  the  same  rate 
per  cent,  on  the  whole  amount  of  their  capital  stock  paid  in 
as  is  levieil  and  paid  on  other  capital.  The  capital  stock  of 
the  company,  and  other  capital,  is  the  same  species  of  prop- 
erty, and  the  rate  of  taxation  on  both  is  the  same,  and  is, 
therefore,  a  waiform  tax  on  that  species  of  property  as  contem- 
plated by  the  Constitution.  The  Augusta  Factory,  an  incor- 
porated company,  is  only  liable,  under  the  existing  laws  of 
the  State,  to  pay  a  tax  on  the  y^hole  amount  of  the  capital 
stock  of  the  company  paid  in,  and  not  on  the  market  value 
thereof. 

The  Augusta  Factory  Company  is  liable  for  the  payment 
of  all  legal  tax  on  the  property  owned  by  it,  as  a  corpora- 
tion, which  is  not  included  as  a  part  of  their  capital  stocky 
and  constitutes  no  part  thereof. 

Judgment  affirmed. 

Ix>CHBANE,  Chief  Justice,  concurred,  but  furnished  no 
opinion. 

McCat,  Judge,  dissenting. 

I  agree  with  the  majority  of  the  Court  that,  under  section 
813  of  the  Revised  Code,  a  corporation  is  only  taxable  ^^  upon 
the  amount  of  its  capital  stock  paid  in."  Some  verbal  criti- 
cisni  may,  perhaps,  be  made  upon  the  language,  leading  to  a 
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different  view,  but  tlie  natural,  common  sense  reading  of  tbe 
whole  section,  especially  if  the  last  clause  (now  repealed,  but 
a  part  of  the  Act  when  passed,)  be  considered.  Any  other 
view  would  be  very  unfair  to  the  corporation,  since  they 
would  have  been  taxed  upon  their  whole  stock,  and  then, 
also,  upon  their  net  annual  profits. 

But,  in  my  judgment,  this  section  of  the  Code  is  not  now 
of  force,  for  the  reason  that  it  is  inconsistent  with  the  27tb 
section  of  the  1st  Article  of  the  Constitution  of  1868.  The 
last  clause  of  that  section  is  in  these  words :  ''  Taxation  upon 
property  shall  be  ad  valorem  only,  and  uniform  upon  all  spe- 
cies of  property  taxed."  This  section  engrafts  a  new  feature 
into  our  Constitution,  and  is,  to  my  mind,  clearly  inooosis- 
tent  with  the  section  of  the  Code  referred  to. 

A  corporation,  though  a  creature  of  the  law,  is,  nevaihe- 
less,  in  many  respects,  a  person.     As  the  owner  of  property, 
of  houses,  and  lands,  and  personal  effects,  it  imposes  precisely 
the  same  burdens  on  the  State  as  do  private  persons.    When 
section  813  of  the  Code  became  the  law,  the  Liegislature  was 
under  no  restraint,  as  to  its  taxing  power.     It  might  tax 
property  specifically,  or  ad  valorem^  at  its  pleasure,  and  it 
was  not  required  by  the  Constitution  to  make  the  taxes  uni- 
form upon  all  species  of  property  taxed.     But  the  27th  sec- 
tion, Article  I.,  of  the  Constitution,  expressly  limits  the  tax- 
ing power  of  the  General  Assembly.     It  can  now  lay  no 
taxes  upon  property,  except  ad  valorem^  and  all  taxes  must 
be  uniform  upon  all  species  of  property  taxed.     What  does 
this  mean  ?    Clearly,  that  property  shall  be  taxed  according 
to  its  value,  and  that  property  in  one  person's  hands,  or  in 
one  part  of  the  State,  shall  not  be  taxed  differently  from  the 
same  property  in  another  person's  hands,  or  in  another  part 
of  the  State. 

The  section  of  the  Code  under  consideration  is  intended  to 
tax  the  property  of  corporations.  In  perfect  accord  with  its 
constitutional  power,  at  the  time,  it  assumes  that  every  cor- 
poration has  taxable  property  to  the  amount  of  its  capital 
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dock  paid  in.  Sometimes  this  is  true^  but  only  sometimes. 
Very  often  its  property  is  not  nearly  so  large  as  the  capital 
stock  paid  in.  Corporations,  like  individuals,  sometimes 
manage  badly,  or  meet  with  misfortunes  by  flood  and  fire 
and  fraud.  Sometimes,  directly  the  contrary  is  true.  By 
wise  investments  and  proper  management,  by  fortunate  ap- 
preciation of  property  purchased,  and  by  other  means,  corpo- 
rations are  often  worth  more,  a  great  deal,  than  the  amount 
of  capital  stock  paid  in.  More  emphatically  still  is  it  true, 
that  corporations  oflen  have  possession  of,  and  own,  very 
large  amounts  of  property  beyond  the  capital  stock  paid  in. 
In  these  days  of  credit  and  of  bonds,  it  is  a  very  common 
thing  for  large  and  small  corporations  to  be  the  owners  and 
managers  of  property  built  or  bought  upon  credit,  with  very 
little  capital  stock  actually  invested. 

Under  this  section  of  the  Code,  however,  the  property  of 
the  company  may  have  decreased  by  losses,  depreciation,  or 
otherwise.     However  its  property  may  have  appreciated,  or 
however  it  may  have  become  the  owner  of  property,  by 
building,  constructing  or  buying  upon  credit,  but  one  rigid 
rule  of  taxation  is  to  be  applied.     It  is  to  be  taxed  according 
to  the  amount  of  capital  stock  paid  in.     If  its  stockholders 
have  paid  in  $100,000  00,  it  is  to  be  taxed  upon  that  sum,  at 
the  same  rate,  per  oerU.,  as  the  property  of  other  people  is 
taxed.     If  its  houses  be  burned,  if  its  property  has  depre- 
ciated, or  has  all  been  sqandered,  it  is  still  assumed  to  be  the 
owner  of  $100,000  00,  of  property,  for  taxation.     If  it  has 
proved  a  success,  and  its  $100,000  00  has  become  $200,000  00, 
or,  what  is  more  usual,  if  it  is  caiTying  on  large  operations 
on  credit,  has  extensive  buildings,  or  long  lines  of  railroad 
bailt  upon  credit,  it  is  assumed  to  be  the  owner  of  property 
to  the  amount  of  $100,000  00.     This  is  not,  in  my  opinion, 
ta^xing  ad  valorem.    True,  the  tax  is  to  be  a  certain  rate  per 
ceni.;  but  an  arbitrary  value  is  fixed,  and  the  rate  pe7'  cent,  is 
laid  upon  that.     One  corporation  is  the  owner  of  property 
worth  $100,000  00,  another  is  the  owner  of  property  worth 
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$1,000,000  00.  The  stockholders  of  each  have  paid  in 
$100,000  00,  and  both  are  assumed  to  have  that  amoant  of 
taxable  property,  and  the  same  rate  per  cent,  being  put  upon 
it,  at  this  assumed  value,  it  is  claimed  that  the  tax  is  ad  va- 
lorem. 

I  am  not  discussing  the  justice  or  propriety  of  such  a  mode 
of  taxation,  but  its  consistency  with  that  clause  of  the  Con- 
stitution which  declares  that  all  taxes  upon  property  shall  be 
ad  valorem.     When  this  section  of  the  Code  was  adopted  the 
Legislature  might  or  might  not,  at  its  discretion,  take  this 
mode  of  ascertaining  the  taxable  property  of  a  corporation. 
Taking  the  State  over,  it  may  be  that  as  much  revenue 
would  come  in  by  this  way  as  any  other.     It  may  be,  too, 
that  this  mode  of  taxing  corporations  is  not  unjust.     Bat,  as 
I  have  said,  this  is  not  the  question.     Is  it  ad  valorem,  ac- 
cording to  value  L  Is  it,  or  not,  inconsistent  with  the  Con- 
stitution of  1868  ?    It  may  be  very  just  and  fair,  but  if  it  is 
not  ad  valorem  it  is  unconstitutional  and  void.     Suppose  the 
General  Assembly  were  to  say  that  all  horses  aud  mules  shall 
be  considered  worth  $100  00,  and  one  per  cent,  tax  be  laid  on 
them,  or  that  all  land  shall  be  considered  worth  $5  00  per 
acre,  and  one  per  cent,  tax  be  laid  on  it,  would  it  not  be  ab- 
surd to  say  that  this  was  a  tax  ad  valorem  f    An  ad  vahrcn 
lax  is  one  that  depends  upon  the  actual  value  of  the  thing 
taxed,  and  varies  as  that  value  varies.     It  must  be  remem- 
bered that  the  stock  of  a  corporation  does  not  belong  to  the 
corporation.    The  stock  belongs  to  the  stockholders.    The 
corporation  is  an  entity,  an  existence  of  itself,  entirely  differ- 
ent from  its  stockln>lders.     The  stock  is  an  independent  spe- 
cies of  property.     It  may  be  bought  and  sold,  and  inherited. 
It  may  become  the  subject  of  litigation,  and  call  upon  the 
public  for  protection,  and  give  it  the  same  trouble  as  any 
other  property,  and  this  entirely  independently  of  the  prop- 
erty owned  by  the  corporation.    The  stock  may  be  worth 
but  little,  the  property  of  the  company  much.     Evidently, 
the  section  of  the  Code  was  not  intended  to  tax  the  stock. 


ATLANTA,  JULY  TERM,  1871.  397 

Wilson  et  al.  vs.  The  Angnsta  Factorj. 

That  belongs  to  the  stockholders^  and,  generally,  by  our  law, 
is  not  taxed.  The  intent  was  to  use  the  amount  of  stock 
paid  in  as  the  measure  of  the  value  of  the  property  owned  by 
the  company,  and  assess  €iper  cent,  upon  the  value  thus  fixed. 
This,  it  is  clear  to  me,  is  not  a  taxing  ad  valorefni. 

Again,  this  section  of  the  Code  is  inconsistent  with  the 
Constitution  of  1868,  in  that  the  tax  it  assesses  upon  corpor- 
ations is  a  violation  of  the  provision  that  taxes  shall  be  uni- 
form on  all  species  of  property  taxed.     If  this  means  any- 
thing, il  seems  to  me  that  it  prohibits  taxing  the  same  spe- 
cies of  property  one  way  in  one  person's  hands,  and  another 
way  in  another  person's  hands.     If  a  private  person  owns 
property  by  the  general  law,  he  pays  tax  upon  it  according 
to  its  value.     It  may  be  that  he  has  paid  nothing  for  it,  or 
he  may  have  paid  for  it  more  than  its  worth.     He  may  be  in 
debt  for  it,  still  he  must  pay  tax  on  its  value.     A  corpora- 
tion 18  but  a  person.     If  John  Doe  and  Richard  Boe  are 
taxed  according  to  the  value  of  the  property  they  own,  wholly 
regardless  of  what  they  have  paid  for  it,  and  whether  they 
have  or  have  not  paid  for  it,  the  law  of  uniformity  requires 
that  corporations  shall  pay  tax  upou  the  property  they  own 
in  precisely  the  same  way  and  by  the  same  rule.     In  other 
words,  as  I  understand  the  Constitution,  corporations  stand, 
as  to  taxes  upon  their  property,  just  as  do  other  persons.    It  is 
to  be  taxed  ad  valorem,  and  the  rule  that  taxes  are  to  be  uni- 
form on  all  species  of  property  taxed  is  to  be  applied  to  cor- 
porations as  well  as  to  private  persons.     As  a  matter  of  course, 
these  views  do  not  cover  cases  where  the  Legislature,  by  con- 
tract, before  this  provision  was  inserted  in  the  Constitution, 
had  agreed  with  particular  corporations  upon  some  special 
mode  of  taxation.     Even  if  it  were  competent  so  to  do,  I  do 
not  think  it  was  the  intent  of  the  framers  of  the  Constitution 
to  abrogate  any  such  contract,  if  otherwise  binding  upon  the 
State. 
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J.  R.  Jones,  plaiatiff  in  error,  vs.  J.  W.  Latkrop  &  Com- 

PANY,  defendants  in  error. 

When  certain  foreign  bills  of  ezcliange  were  drawn  by  the  defendanta,  as 
the  shipping  agents  and  factors  of  the  plaiatiff,  payable  to  his  order, 
though  not  signed  by  the  defendants  as  agents,  bat  drawn  by  them 
upon  the  grounds  of  the  sale  of  the  plaintiff's  cotton  as  his  agents, 
and  under  his  instructions,  according  to  the  known  and  usaal  costom 
of  the  trade  in  such  cases,  and  not  on  their  own  account,  they  not  hav- 
ing  received  any  Suable  consideration  therefor  from  the  plaintiff,  as 
the  drawers  of  said  bills,  and  the  plaintiff  having  received  the  bills  so 
drawn  without  objection,  and,  by  his  conduct,  with  full  knowledge  of 
the  facts,  having  ratified  the  acts  of  the  defendants,  as  bis  agents  and 
factors,  in  selling  his  cotton  and  in  drawing  the  bills  so  as  to  enable 
him  to  receive  the  proceeds  thereof,  according  to  the  usage  and  cos- 
tom of  the  trade : 

Held,  That,  under  the  facts  of  this  case,  the  defendants  were  not  indi- 
yidually  liable  to  the  plaintiff  as  the  drawers  of  the  bills,  but  acted 
merely  as  his  agents  and  factors  in  drawing  the  sAie,  and  on  his  ac- 
count, and  not  on  their  own  account.     MgCat,  Judge,  dissenting. 

Bills  of  exchange.  Agency.  Before  Judge  Schjlet. 
Chatham  Superior  Courfc.     January  Term,  1871. 

Jones  brought  "complaint"  against  J.  W.  Lathrop  & 
Company  on  their  five  bills  of  exchange,  each  of  whicb  was 
as  follows : 

"  Exchange  for  £200.  Savannah,  July  9th,  1867. 

"  Sixty  days  after  sight  of  this  first  of  exchange,  (second 
and  third  unpaid,)  pay  to  the  order  of  J.  R.  Jones  two  hun- 
dred pounds  sterling,  value  received,  and  charge  the  same  to 
account  of  Yours,  etc., 

"  J,  W.  LATHROP  &  CO.'* 
"  To  Mr.  Robert  Hutchison, 

^'Liverpool,  England." 

The  defendants  pleaded  the  general  issue,  and  that  they 
drew  the  bills,  not  on  their  own  account,  but  as  Jones'  agents, 
to  get  Jones'  money  from  Hutchison,  which  he  held  as  the 
proceeds  of  Jones'  cotton,  which  Hutchison  had  received  from 
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them  as  Jones'  agents,  and  had  sold  on  Jones'  account,  and 
that  Jones  held  the  bills  till  Hutchison  broke. 

On  the  trial,  after  putting  in  evidence  the  bills,  the  follow- 
ing correspondence  was  read.  On  the  10th  of  April,  1867^ 
Jones  wrote  defendants  that  he  had  instructed  Bust  &  John- 
ston to  ship  certain  cotton  to  them,  '*  with  the  ultimate  vjew 
of  shipping  it  to  Liverpool,  which  you  have  probably  done 
before  this  time."  He  added,  "  If  you  think  best  for  my  in- 
terest to  sell  the  cotton  for  foreign  bills  of  exchange,  you  will 
please  procure  them,  if  possible,  in  small  amounts,''  etc.  And 
"  when  instructed  by  my  factors  in  reference  to  the  sale  of 
the  cotton,  you  will  please  at  once  write  to  me  of  your  in- 
structions from  Messrs.  Rust  &  Johnston,  and  of  yours  to 
your  factors  or  partners  in  Liverpool,  to  whom  you  have 
shipped  the  cotton." 

On  the  21st  of  May,  he  again  wrote  them,  saying,  ^'  In 
reference  to  the  cotton  shipped  by  you  to  Liverpool,  for  my 
account,"  to  prevent  misconstruction  by  "  your  factor  or  cot- 
ton merchant  in  Liverpool,  you  will  instruct  your  factor  in 
Liverpool,"  by  telegram,  to  sell  at  once. 

On  the  31st  of  May,  they  wrote  Jones  that  they  were  ad- 
vised of  the  sale  of  his  cotton,  and  would  render  an  account 
of  sales  as  soon  as  they  received  one.  In  reply,  Jones  wrote 
them,  on  the  15th  of  June,  1867,  saying  that  if  his  cotton 
was  sold  for  foreign  exchange,  or  gold,  first  to  make  a  sepa- 
rate statement  of  a  part  of  the  cotton,  and  send  United  States 
currency  for  that,  sell  enough  exchange  to  pay  expenses,  and 
remit  balance  in  $1,000  00  amounts  each,  '^  as  you  receive 
the  payments  of  the  cotton,"  except  any  fractional  amount, 
which  he  wished  in  United  States  currency. 

On  the  10th  of  July,  they  rendered  him  his  account  with 
them,  and  sent  the  said  five  bills,  and  certain  United  States 
currency  to  foot  the  balance  due  him.  In  it  they  advised 
him  that  these  bills  were  fluctuating  in  value,  etc.,  and  ^id 
if  he  wished  ''  to  sell  the  bills,  or  any  part  of  them,  we  will 
attend  to  it,  if  you  desire."    The  account  sent  him, ''  J.  B. 
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Jones^  in  account  with  J.  W.  Lathrop  &  Company "  gare 
him  credit  bj  **  net  proceeds  in  Liverpool ;  eighty-five  bales 
cotton,  jei,284.18.7,  at  148,  $8,451  98/'  and  balanced  by 
expenses  of  said  bills. 

On  the  6th  of  October,  1867,  Jones  wrote  them  that  he 
wished  to  sell  the  sterling  exchage,  ^5,000,  '^  you  procored 
for  me  last  spring/'  and  asked  their  advise  as  to  market,  etc. 
On  the  next  day  he  wrote  them  that  he  had,  before  writing 
last,  disposed  of  all  the  exchange  but  £1,000,  and  wrote 
jS5,000  by  mistake. 

On  the  8th  of  October  they  advised  him  of  the  state  of 
the  market,  said  they  were  willing  to  assist  him  in  selling  his 
exchange,  and  directed  it  sent  to  them.  On  the  lOth,  they 
acknowledged  receipt  of  his  letter  of  the  7th,  and  again  made 
suggestions  as  to  the  state  of  the  market.  On  the  20th,«JoD€B 
wrote  that  he  had  sent  the  bills  per  express  to  them,  and 
'^  am  confident  you  will,  in  my  interest,  do  the  best  yon  ean 
for  me  in  the  sale  of  the  bills,"  and  gave  them  full  discre- 
tion in  the  premises.  He  asked  them  to  buy  certain  pork,  and 
take  its  price  out  of  the  proceeds  of  the  bills.  On  the  25th, 
they  advised  him  that  he  had  sent  only  the  seconds  and  thirds 
of  the  bills,  and  that  they  could  not  be  used  without  the  firsts 
also.  On  the  28th,  Jones  forwarded  the  firsts,  saying  his 
omission  was  from  ignorance  of  commercial  usage,  and  told 
them  when  they  sold  to  deduct  their  commissions  and  send 
him  balance  in  United  States  currency. 

On  the  6th  of  November,  they  wrote  him  that,  ten  days 
before,  there  was  a  rumor  that  Hutchison  was  broke,  whicb 
prevented  sale  of  the  bills ;  that,  by  later  advices,  they  learned 
he  had  failed,  because,  as  was  supposed,  of  the  failure  of  the 
Boyal  Bank  of  Liverpool,  of  which  he  was  a  director ;  saying 
that  their  letters  of  19th  from  him  gave  no  intimation  of  sach 
thing,  and  it  had  surprised  every  one  in  Savannah  who  knew 
how  he  stood  financially.  On  the  15th  November,  Jones  re- 
plied, stating  his  surprise  at  the  news,  from  what  he  had 
heard  of  Hutchison,  saying,  **  the  loss  of  the  money  will  be 
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a  terrible  blow  to  me,  financially  speaking.  I  feel  very  blue 
on  the  subject.  You  will  keep  me  posted,'^  etc.  On  the 
12th,  Jones  wrote :  '^  Afler  some  little  reflection  as  to  the 
status  of  the  sterling  bills,  I  have  concluded  to  say  to  you, 
until  further  developments  in  reference  to  the  condition  of 
the  bills,  you  will  please  send  the  sterling  bills  back  to  me, 
or  a  copy  of  them,  for  the  present.  Keep  me  advised  as  to 
the  new  developments  in  reference  to  them.  On  the  23d,  he 
again  wrote,  saying  he  had  not  received  the  bills,  or  a  copy, 
and  saying,  "  if  nothing  by  this  time  or  by  the  1st  day 
of  December  next,  should  be  heard  satisfactory  as  to  the 
full  or  partial  solvency  of  the  bills,  please  send  them  per 
express  to  me,  with  all  information  ad  to  Hutchison,'^  and 
closed  with  a  promise  to  pay  for  the  pork,  which  was  to  have 
been  paid  for  out  of  the  proceeds  of  the  bills.  Defendants 
put  in  evidence  the  account  of  sales  rendered  to  them  by 
Hutchison,  which  were  headed  as  follows:  '^  Accounts  sales 
of  eighty-five  bales  cotton,  per  Sullivan,  from  Savannah, 
sold  by  Robert  Hutchison  on  account  of  J.  Su  Jones,  Esq., 
per  J.  W.  Lathrop  &  Company ,''  and  an  account  current 
headed  "J.  W.  Lathrop  &  Company,  in  account  current 
with  Robert  Hutchison,''  in  which  proceeds  of  Jones'  cotton 
was  placed  to  the  credit  of  J.  W.  Lathrop  &  Company. 

Lathrop  testified  that,  about  the  1st  of  February,  1867, 
they  received  the  cotton  from  Rust  &  Johnston  with  no  other 
instructions  but  to  ship  to  their  correspondent  at  Liverpool. 
Rust  &  Johnston  knew  Hutchison  was  their  correspondent, 
and  knew  his  standing  as  well  as  they,  and  that  they  had  no 
house  in  Liverpool.  They  paid  Jones  in  cash,  etc.,  all  pro* 
ceeds  of  sale  except  said  foreign  bills,  and  that  the  above  ac- 
counts current  were  received  soon  after  the  sales.  They  had 
no  interest  in  the  proceeds,  and  disposed  of  it  as  Jon^  di- 
rected. He  testified  that  the  bills  were  drawn  according  to 
the  custom  of  merchants ;  that,  according  to  such  custom,  the 
shipper  here  was  but  the  agent  of  the  owner  of  the  cotton, 
and  that  Hutchison  was  undoubtedly  good  till  about  the  19th 
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of  October,  1867,  and  that  they  lost  heavily  by  his  failure. 
Several  other  witnesses  testified,  also,  to  Hutchison's  high 
standing,  the  date  and  cause  of  his  failure,  the  said  custom 
of  merchants,  and  how  they,  also,  had  lost  by  his  failure. 

Jones,  in  rebuttal,  testified  that  he  gave  no  instnictioos 
except  what  was  in  said  letters,  and  authorized  Rust  &  John- 
ston to  give  no  other ;  that  he  made  no  complaint  of  any- 
thing done  by  defendants  up  to  the  time  of  sending  back  the 
bills  for  sale,  and  invested  in  the  bills  for  political  reasons. 

The  defendants  waived  all  right  of  defense  based  upon  the 
failure  of  plaintiff  to  present  the  bills  of  exchange,  in  suit 
for  acceptance  or  payment,  after  the  bankruptcy  of  Robot 
Hutchison  had  been  ascertained. 

After  argument  had  been  heard,  the  Court  was  requested, 
in  writing,  by  the  counsel  for  plaintiff,  to  charge  the  jury  as 
follows : 

1 .  That  where  an  agent,  having  received  special  instruc- 
tions from  his  principal  in  regard  to  any  transaction,  departs 
from  such  instructions,  he  makes  himself  personally  respon- 
sible to  his  principal  for  all  loss  which  may  result  from  such 
departure;  and  that,  consequently,  should  they  (the  jury)  find, 
from  the  evidence,  that  the  plaintiff  directed  the  defendants 
to  sell  his  cotton  for  foreign  bills  of  exchange,  and  that  the 
defendants  have  not,  in  effect,  followed  that  direction,  the 
plaintiff  is  entitled  to  a  verdict. 

2.  That,  to  constitute  a  bill  of  exchange,  two  parties  are 
absolutely  necessary :  the  drawer  and  the  drawee :  Chitty  on 
Bills,  margin  24.     And  unless  the  bill  be  made  payable  to 
the  drawer's  own  order,  a  third  party,  the  payee,  to  whom, 
in  the  absence  of  any  qualifying  condition  appearing  upon 
the  face  of  the  paper  itself,  the  drawer  becomes  responsible 
for  the  amount  of  the  bill,  in  case  it  should  be  dishonored. 
And  that,  consequently,  should  they  find  that  the  plaintiff 
directed  the  defendants  to  turn  his  cotton  into  foreign  bills  of 
exchange,  and  that,  in  compliance  with  his  instructions,  the 
defendants  sold  his  cotton  and  transmitted  to  him  the  bills  in 
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suity  unaccompanied  by  any  qualifying  explanation,  and  that 
the  plaintiff  received  the  bills  as  being  responsive  to  his 
order,  it  followed,  as  a  legal  consequence,  that  the  defendants, 
as  drawers,  became  liable  to  him  as  payee  for  the  amount  of 
the  bills,  in  case  they  should  be  dishonored. 

S.  That,  if  the  testimony  discloses  that  the  defendants  were 
acting,  !n  the  sale  of  the  cotton  in  question,  as  factors  for  the 
plaintiff,  then,  in  return  for  "  the  peculiar  confidence  reposed" 
by  him  in  them,  the  law  required  of  them  **  greater  and  more 
skillful  diligence^'  in  carying  out  his  instructions  and  pro- 
tectiiig  his  interests  than  had  they  been  ordinary  agents, 
"and  the  most  active  good  faith  :"  Code,  2085. 

4.  That  a  bill  of  exchange,  payable  at  or  after  sight,  dif- 
fers materially  from  a  bill  payable  at  a  specified  time,  in  the 
duty  of  its  presentation  for  acceptance  by  the  holder ;  that, 
while  it  must  be  presented  within  a  reasonable  time,  there  is 
no  general  rule  of  law  defining  what  is  such  reasonable  time, 
and  that  this  question  must  be  decided  by  the  peculiar  cir- 
cumstances of  each  case,  and  depends  very  much  upon  the 
intention  of  the  parties,  drawer  and  payee,  to  the  bill  itself. 
That,  consequently,  should  they  find  from  the  evidence  that, 
at  the  time  the  bills  in  suit  were  sent  by  the  defendants  to 
the  plaintiff,  it  was  the  intention  of  the  plaintiff  not  to  pre- 
sent the  said  bills  promptly  for  acceptance  nor  yet  to  put 
them  immediately  into  circulation,  and  that  this  intention 
was  known  to  the  defendants,  and  that  they  made  no  requi- 
sition or  condition  in  regard  to  presentment  or  circulation, 
these  circumstances  bear  upon  the  question  of  reasonable  dil- 
igence on  the  part  of  the  plaintiff,  and  must  be  taken  into 
consideration  by  them:  Chitty  on  Bills,  314,  315,  Cap.  9; 
Bingham,  416. 

5.  That  the  right  of  defense  by  a  drawer  or  an  indorser  of 
a  bill  of  exchange  because  of  laches  by  the  holder  in  its  pre- 
sentation for  acceptance  and  payment  may  he  waived;  that 
while  in  the  case  of  an  indorser  such  waiver  must  be  express, 
in  the  case  of  a  drawer  it  may  be  implied ;  and  that,  conse- 
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quently,  should  they  find  from  the  testimony  that,  after  tbe 
bills  had  been  retained  for  a  time  by  the  plain(!iff,  they  were 
sent  by  him  to  the  defendants  for  the  purpose  of  being*pat  bj 
them  into  circulation,  and  they  made  no  objection  to  selling 
the  bills  because  of  the  antecedent  delay,  but,  on  tlie  con- 
trary, actually  offered  them  for  sale,  this  fact  is  testimony 
from  which  a  waiver  may  be  implied  :  Chitty  ou  Bills,  Cap., 
page  673. 

His  Honor,  referring  to  these  requests  seriatim,  and  declin- 
ing to  give  each  of  them  in  form  and  manner  as  put,  chai^ 
the  jury  as  to  each  generally,  in  the  following  language: 

1.  Xf  you  find  from  the  evidence  that  the  defendants  de- 
parted from  the  instructions  of  the  plaintiff  without  justifying 
cause,  and  that  the  plaintiff  suffered  damage  by  reason  of 
such  departure,  you  will  give  to  the  plaintiff  whatever  dam- 
age he  has  sustained  by  reason  of  this  failure  to  obey  sacb 
instructions. 

2.  That  while  it  is  true,  generally,  that  a  drawer  is  liable 
on  his  draft  upon  its  dishonor  by  the  drawee,  yet  this  prin- 
ciple must  always  be  considered  in  reference  to  the  relation 
of  the  drawee  and  payee.  For  instance,  suppose  defendant 
had  been  plaintiff's  clerk  drawing  on  funds  of  plaintiff  under 
his  instructions,  the  defendant  would  certainly  not  be  liable 
to  plaintiff  on  failure  of  payment  by  the  drawee,  simply  be- 
cause he  was  the  drawer.  Now,  apply  this  principle  to  this 
case.  If  you  find  that  defendant  was  merely  the  agent  of 
plaintiff,  acting  under  his  instructions,  and  drawing  on  plain- 
tiff's own  funds,  he  cannot  be  liable  because  the  draft  was 
dishonored. 

3.  This  request  I  give  you  in  charge  as  good  law,  still,  if 
defendant  was  plaintiff's  factor  he  would  not  be  liable,  unless 
it  has  been  shown  that  he  did  not  act  with  the  most  active 
good  faith. 

4.  This  request  necessarily  assumes  that  the  defendant  was 
not  acting  in  the  capacity  of  agent  for  plaintiff.  For,  oilier- 
wise,  it  is,  in  my  judgment,  not  applicable  to  this  case.    It 
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applies  in  a  case  of  an  ordinary  bill  of  exchange,  purchased 
bf  the  payee  from  the  drawer,  and  when  the  payee  must  ex- 
ercise due  diligence  in  presentation  for  acceptance  or  paymeut 
in  order  to  hold  the  drawer,  who  stands  in  the  relation  of  an 
indorser  on  a  promissory  note.  I  therefore  charge  you  as 
requested,  if  you  find  that  defendant  sold  these  drafts  to  the 
plaintiff  for  value  received.  But  if  you  find  that  the  defend- 
ant was  not  a  drawer  for  value,  and  was  acting  in  obedience 
to  instructions,  and  followed  them  out,  the  risk  was  on  the 
plaintiff,  and  the  defendant  is  not  liable  for  the  dishonor  of 
these  bills. 

5.  This  request  is  based  on  the  assumption  that  the  defend- 
ant was  a  drawer  for  value.  It  assumes  a  contract  in  the 
beginning  on  the  part  of  defendant  to  be  liable  in  case  the 
drawee  failed  to  pay.  If  you  find  facts  in  proof  which  sus- 
tain this  conclusion,  then  a  waiver  of  diligence  in  presenting 
these  drafts  may  be  implied  from  the  fact  (if  you  find  it)  that 
defendants  received  the  drafts  without  protest,  to  sell  them. 
But  I  charge  you  that  the  law  herein  requested  cannot  apply 
to  this  case,  if  you  find  that  defendant  was  an  agent  acting 
under  instructions  of  his  principal. 

Having  gone  through  with  plaintiff's  requests  to  charge, 
I  now  charge  you  further  that,  if  the  facts  be  (and  this  you 
are  to  find,  pro  or  con,  from  the  evidence  before  you,)  that 
plaintiff  shipped  his  cotton  to  defendant,  and  instructed  him 
to  ship  it  to  Liverpool  for  sale,  and  the  defendant  obeyed  in- 
structions, and  the  plaintiff  drew  a  part  of  the  money,  when 
he  could  have  drawn  it  all,  and  elected  to  allow  the  amount 
of  these  drafts  to  remain  in  the  hands  of  the  house  to  which 
the  cotton  was  shipped ;  and  if  you  further  find  that  that 
Louse  was  one  of  good  standing,  to  which,  at  the  time  of 
shipment,  no  suspicion  of  any  kind  attached,  and  that  defen- 
dant never  had  reason  to  suspect  its  solvency  or  integrity 
from  the  time  of  shipment  to  the  failure  of  that  house,  so  as  to 
he  in  duty  bound  to  put  the  plaintiff  on  notice  that  his  funds 
were  in  danger  of  loss — if  you  find  these  facts,  I  charge  you 
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that  the  defendant  is  not  liable  for  anj  part  of  plaintiff's 
loss.  Even  had  the  house  of  Hutchison  failed  before  pay- 
ment of  any  of  the  funds^  the  defendants  would  not  be  liable 
if  the  credit  of  that  house  was  undoubted  when  the  cottoa 
was  shipped  under  instructions,  (if  you  find  that  sach  in- 
structions were  given,)  and  the  defendants  had  not  been 
guilty  of  laches  in  endeavoring  to  get  the  money  for  the 
sale. 

I  can  see  no  difierence  between  such  a  case  and  a  case  where 
a  factor  has  sold  a  planter's  cotton,  and  is  ready  to  pay  over 
the  money,  and  the  planter  elects  to  take  part  and  instructs 
the  factor  to  place  the  remainder  in  a  solvent  bank,  and  the 
factor  obeys  the  order,  and  then  gives  to  the  planter  a  check 
on  the  bank  to  draw  the  money  when  he  may  choose.    U 
the  planter  sees  proper  to  hold  the  check  until  the  bank,  sol- 
vent when  the  check  was  given,  becomes  insolvent,  the  factor 
cannot  be  liable  because  his  name  is  to  the  check.    The 
money  was  the  planter's ;  be  ordered  it  left  in  bank,  and  the 
check  is'signcd  by  the  factor  in  no  other  capacity  than  as  his 
agent.     The  sixty  days  afler  dight  does  not  vary  the  princi- 
ple ;  for,  when  a  man  engages  in  commercial  transactions  in 
any  place,  he  is  bound,  at  his  peril,  to  acquaint  himself  with 
the  usages  of  trade  and  commerce.     Local  usages  enter  into 
commercial  contracts.     And  should  you  find  that  it  is  the  es- 
tablished commercial  usage  between  Savannah  and  Liverpool, 
that  exchange  bills  are  drawn  at  sixty  days'  sight,  and  you 
find  that  plaintiff  ordered  bills  of  exchange,  he  was  bound 
to  know  the  usage  regulating  such  exchanges,  and  ignorance 
of  the  law  will  not  excuse  him. 

The  jury  found  for  the  defendants.  Whereupon,  the  plain- 
tiff applied  for  a  new  trial,  upon  the  following  grounds :  The 
Court  erred  1st.  In  refusing  to  charge  the  jury  in  manner 
and  form  as  first,  secondly,  thirdly,  fourthly,  and  fifthly  re- 
quested by  counsel  for  the  plaintiff.  2d.  In  using  the  fol- 
lowing language,  '*  While  it  is  true,  generally,  that  a  drawer 
is  liable  on  his  draft  upon  its  dishonor  by  the  drawe^  yek 
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this  principle  must  always  be  considered  in  reference  to  the 
relation  of  tlie  drawer  to  the  payee.     For  instance,  suppose 
defendant  had  been  plaintiff's  clerk  drawing  a  fund  of  plain- 
tiff's, und6r  his  instructions,  the  defendant  would  certainly 
not  be  liable  to  plaintiff,  on  failure  of  payment  by  the  drawee 
simply  because  he  was  the  drawer.     Now,  apply  this  princi- 
ple to  this  case.     If  you  find  that  defendant  was  merely  the 
agent  of  plaintiff,  acting  under  his  instructions,  and  drawing 
on  plaintiff's  own  funds,  he  cannot  be  liable,  because  the 
draft  was  dishonored,"  instructed  the  jury  as  to  a  state  of 
facts  not  proven  by  the  evidence.     3d.  In  charging  the  jury 
as  follows :  *^  But  if  you  find  that  defendant  was  not  a  drawer 
for  value,  and  was  acting  in  obedience  to  instructions,  and 
followed  tliem  out,  tiie  risk  was  on  the  plaintiff,  and  the  de- 
fendant is  not  liable  for  the  dishonor  of  these  bills,"  his 
honor  instructed  them  as  to  a  state  of  facts  not  proven  to 
have  existed.     4th.  In  intimating  to  the  jury  that  the  fifth 
request  of  plaintiff  was  based  upon  an  assumption  of  facts 
which  might  not  have  existed,  and  that  the  bills  of  exchange 
sued  upon  differed  from  ordinary  bills  of  exchange  in  this: 
that  they,  the  jury,  might  find  from  the  evidence  that  the 
defendants,  in  drawing  them,  were  acting  simply  as  agents 
for  the  plaintiff^  and  under  his  orders,  when  there  was  noth- 
ing whatever  in  the  evidence  to  warrant  such  instructions, 
5th.  Because  he  erred  throughout  his  charge  in  diverting,  by 
his  reasoning  and  his  illustrations,  the  attention  of  the  jury 
from  the  procurement  and  the  transmission  of  the  bills  of 
exchange,  and  the  offer  and  subsequent  undertaking  to  sell 
them  by  the  defendants,  and  fixing  it  upon  the  relationship 
existing  between  them  and  the  plaintiff,  as  his  agents,  for 
the  shipment  and  sale  of  his  cotton,  thereby  misleading  the 
Jnry  as  to  the  true  issue  before  them,  and  applying  to  that 
iasne  assumptions  of  fact  which  had  no  foundation  whatever 
in  the  evidence.     6th.  Because  the  verdict  was  against  the 
charge  of  the  Court.     7th.  Because  the  verdict  was  against 
the  evidence.    8th.  Because  the  verdict  was  against  the  law. 
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The  Dew  trial  was  refused,  and  error  is  assigned  on  said 
grounds. 

Lyon,  DeGbaffenbeid  &  Ibvin  ;  Jackson,  Lawtox 
&  Basbingeb,  for  plaintiffs  in  error. 

Flemming  ;  Harden  &  Levy,  for  defendants. 

Warner,  Judge. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendants  as  the  drawers  of  five  bills  of  exchange,  dated, 
Savannah,  9th  July,  1867,  for  two  hundred  pounds  each, 
payable  to  the  order  of  the  plaintiff  in  London  at  sixty  days 
after  sight,  and  directed  to  Robert  Hutchison,  Liverpool,  as 
the  drawee  thereof.     The  defendants  pleaded  that,  in  advan- 
cing these  bills,  they  acted  merely  as  the  factors  and  agents 
of  the  plaintiff  in  shipping  his  cotton  to  Liverpool  to  be  sold 
there,  and  that  the  bills  were  drawn  by  them  upon  the  pro* 
ceeds  of  the  sale  of  the  plaintiff's  cotton  as  his  agents,  and 
under  his  instructions,  according  to  the  known  and  usual 
custom  of  the  trade  in  such  cases,  and  not  on  their  own  ac- 
count, and  that  they  had  not  received  any  valuable  considera- 
tion therefor  from  the  plaintiff  as  ihe  drawers  of  said  bills.   It 
appears  from  the  evidence  in  the  record,  that,  at  the  time 
these  bills  were  drawn,  Hutchison,  to  whom  the  cotton  was 
shipped  and  upon  whom  the  bills  were  drawn,  was  of  good 
credit  and  standing  as  a  merchant,  but  before  the  bills  were 
presented  for  payment  be  became  insolvent.    The  evidence,  on 
the  trial,  was  quite  voluminous,  much  of  it  being  the  written 
correspondence  between  the  parties  in  relation  to  the  sale  of 
the  cotton,  and  as  to  the  sale  of  these  sterling  bills  now  sued 
on,  which  had  been  delivered  to  the  plaintiff  by  the  defend- 
ants.   The  jury  returned  a  verdict  for  the  defendants.    A 
motion  was  made  for  a  new  trial  on  the  grounds  set  forth  in 
the  record,  which  was  overruled  by  the  Court,  and  the  plain- 
tiff excepted.    This  action,  it  will  be  observed,  is  brought 
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acrainst  the  defendants  as  the  drawers  of  these  bills  of  ex- 
change,  and  is  not  brought  against  them  for  anj  neglect  of 
duty  as  the  factors  and  agents  of  the  plaintiff ,  and  the  question 
is,  whether  the  defendants  were  liable  to  the  plaintiff  as  such 
drawers  of  the  bills  of  exchange  under  the  evidence  dis- 
closed in  the  record.    The  general  rule  of  the  law  is,  that 
the  drawer  of  a  bill  of  exchange  is  liable  for  the  payment 
thereof  according  to  its  tenor  and  effect  to  the  payee  named 
therein,  and  is  founded  on  the  theory  that  the  drawer  has 
funds  in  the  hands  of  the  drawee  which  he  sells  or  assigns 
to  the  payee  for  a  valuable  consideration^    Such  is  the  gen- 
eral presumption  of  the  law.    But  this  original  presumption 
of  the  law,  as   between  the  original   contracting  parties, 
may  be  rebutted  and   overcome   by  the  facts  of  the  case 
as  between  them.     What  are  the  facts  of  this  case  ?    The 
plaintiff  had  eighty-five  bales  of  cotton,  which  he  desired  to 
have  shipped  to  Liverpool  and  sold  there,  and  to  receive  in 
payment  therefor  sterling  bills,  and  for  that  purpose  he  sent 
his  cotton  to  the  defendants  as  his  factors  and  agents  in  the 
city  of  Savannah.    The  cotton  was  received  by  the  defend- 
ants on  or  about  the  28th  of  January,  1867,  who  were  in- 
straeted  to  ship  the  same  to  their  correspondent  in  Liverpool 
for  sale.     In  obedience  to  these  instructions,  the  defendants 
shipped  the  cotton  to  Hutchison,  their  correspondent,  who 
received  and  sold  the  same,  rendering  an  account  of  the  sale 
of  the  cotton  to  the  defendants,  dated,  Liverpool,  6th  June, 
1867.     This  account  of  the  sale  of  the  cotton  rendered  by 
Hutchison  is  thus  stated:  '^  Account  of  sale  of  eighty-five 
bales  cotton,  per  Sullivan  from  Savannah,  sold  by  Robert 
SutchisoB  for  account  of  J.  B.  Jones,  Esq.,  per  Messrs.  J. 
W.  Ijathrop  &  Company .*'    The  cotton  was  not  sold  on  ac- 
count of  the  defendants,  but  on  account  of  the  plaintiff,  and 
the  proceeds  of  the  sale  was  not  the  property  of  the  defend- 
ants, but  the  property  of  the  plaintiff.    To  enable  the  plain- 
tiff to  receive  the  proceeds  of  the  sale  of  his  cotton  in  the 
hancte  of  Hutchison,  the  defendants'  correspondent  in  Liver- 
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pool,  these  bills  were  drawn  aooording  to  the  usage  and  cqb- 
tom  of  the  trade  in  snch  cases,  and  were  sterling  bills  in  the 
commercial  sense  of  that  term.     The  evidence  in  the  record 
shows  that  the  usage  and  custom  of  the  trade  was  to  dnv 
sixty  days'  bills,  as  was  done  in  this  case  by  the  commiasioD 
merchant  in  Savannah  shipping  the  cotton,  that  it  was  the 
custom  to  put  the  proceeds  of  cotton  sold  at  Liverpool  to  the 
credit  of  the  merchant  shipping,  but  the  accounts  at  LiTer- 
pool  showed  to  whom  the  cotton  belonged,  and  no  person  ex- 
cept the  moxshant  shipping  the  cotton  conld  draw  fi>r  the 
proceeds  of  the  sale  thereof  who  would  settle  with  hb  prin- 
cipal to  whom  the  cotton  belonged ;  that  the  accounts  rendered 
in  this  case  were  according  to  the  usage  and  custom  of  the 
trade.    These  bills,  therefore,  were,  in  fiict,  drawn  by  the  de- 
fendants, as  the  shipping  factors  and  agents  of  the  plamtiff, 
to  enable  him  to  receive  the  proceeds  of  his  cotton  shipped 
by  them  to  Liverpool,  and  sold  there  under  his  instrodions, 
according  to  the  usage  and  custom  of  the  trade,  and  were  not 
drawn  by  them  in  favor  of  the  plaintiff  for  any  valuabk  am- 
rideration  received  by  them  from  him  therefor.     After  these 
bills  were  drawn,  and  the  account  of  sales  of  the  cotton  had 
been  rendered  to  the  plaintiff,  the  same  were  delivered  to 
him  who  retained  them  in  his  possession  nearly  three  months 
wUhovt  objection^  and  in  the  meantime  corresponded  with  the 
defendants  as  to  the  best  time  when  to  dispose  of  them  at  the 
highest  rate  of  premium,  as  sterling  bills,  and  finally  trans- 
mitted the  same  to  them  to  sell  for  him  as  his  agents.,  when, 
in  their  judgment,  they  could  realize  the  highest  market 
value  therefor. 

Aj9  late  as  October  20th,  the  plaintiff  wrote  the  defendants 
to  purchase  for  him  three  barrels  of  pork,  and  deduct  the  price 
thereof  from  the  sale  of  the  bills  of  exchange,  then  in  their 
bands  for  sale.  Afler  the  defendants  had  informed  the  plain- 
tiff of  the  fiiilure  of  Hutohison,  he  wrote  them,  on  the  8th 
November,  "  The  loss  of  the  money  will  be  a  terrible  blow 
on  me,  financially  speaking.    I  feel  very  blue  on  the  sulgeet. 
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Yoa  will  please  keep  me  regularly  advised  of  any  new  de- 
velopments in  the  matter,  and,  for  me,  see  what  can  be  made 
out  of  the  matter/'  Again,  on  the  23d  of  November,  he 
wrote  them,  stating  that,  '^  if,  by  the  1st  of  December  next^ 
nothing  satisfactory  is  received  or  heard  from  Mr.  Hutchi- 
son, and  you  see  no  reasonable  chance  to  make  anything  out 
of  the  bills  for  the  present,  or  at  an  early  day,  to  reimburse 
you  for  the  pork  sent  to  me,  I  will  remit  the  money  to  you 
for  the  pork/'  It  is  quite  apparent  that,  up  to  that  time,  the 
plaintiff  did  not  consider  the  defendants  were  personally  lia- 
ble to  him  as  the  drawers  of  these  bills,  and  he  then  had  full 
knowledge  of  all  the  facts. 

The  relation  of  principal  and  agent  arises  whenever  one 
person  expressly,  or  by  implication,  authorizes  another  to  act 
for  him,  or  subsequently  ratifies  the  acts  of  another  in  his  be- 
half: Code,  2152. 

The  form  in  which  the  agent  acts  is  immaterial ;  if  the 
principal's  name  is  disclosed,  and  the  agent  professes  to  act 
for  him,  it  will  be  held  to  be  the  act  of  the  principal :  Code, 
2169.    The  plaintiff's  name  was  disclosed  by  the  defendants 
as  the  owner  of  the  cotton,  when  shipped  to  Hutchison  by 
them,  as  the  agents  of  the  plaintiff,  and  the  account  was  ren- 
dered as  the  proceeds  of  the  sale  of  the  plaintiff's  cotton,  ac- 
cording to  the  usage  and  custom  of  the  trade,  and  not  as  the 
defendants'  cotton.    The  agent's  authority  will  be  construed 
to  include  all  necessary  and  usual  means  for  effectually  exe- 
cating  it:  Code,  2170.    According  to  the  evidence  in  this 
case,  the  drawing  these  bills  by  the  defendants,  as  the  factors 
and  shipping  agents  of  the  plaintiff,  was  the  necessary  and 
usual  means  to  enable  them,  as  such  agents,  to  obtain  the 
proceeds  of  his  cotton  in  sterling  bills.     Where  the  agency 
IS  known,  and  the  credit  is  not  expressly  given  to  the  agent, 
he  is  not  personally  responsible  upon  the  contract.    The  ques- 
tion to  whom  the  credit  is  given,  is  a  question  of  fact,  to  be 
decided  by  the  jury  in  each  case :  Code,  2185.    As  between 
the  defendants  and  the  plaintiff,  their  agency  in  the  shipment 
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of  his  cotton  to  Liverpool,  and  the  procaring  sterling  ex- 
change for  the  proceeds  thereof,  according  to  the  nsoal  cus- 
tom of  the  trade,  was  well  known  to  him,  and  the  qaestioa 
whether  the  plaintiff  received  the  bills  from  them,  on  their 
credit,  as  the  drawers  thereof,  or  on  the  credit  of  the  proceeds 
of  his  own  cotton,  shipped  and  sold  by  them  in  Liverpool,is 
his  agents,  was  a  question  to  be  decided  bj  the  jarj,  andor 
the  evidence  in  the  case.    Whatever  might  have  been  tlie 
liability  of  the  defendants,  as  the  drawers  of  these  bills,  if 
the  same  had  been  negotiated  and  in  the  hands  of  a  bona  fde 
holder  for  valae,  it  is  not  necessary  to  discuss  in  this  case. 

The  main,  controlling  question,  as  presented  by  the  record, 
is,  whether  the  defendants  are  personally  liable  to  the  plain- 
tiff as  the  drawers  of  these  bills  of  exchange,  under  the  fiicfe 
and  circumstances  of  the  case.  In  our  judgment,  they  are 
not,  and  as  there  is  no  material  error  in  the  charge  of  the 
Court  to  the  jury,  or  in  refusing  to  charge  as  requested,  and 
the  verdict  being  right,  under  the  law  applicable  to  the  &6ts 
of  the  case,  we  are  of  the  opinion  that  the  judgment  o(  die 
Court  below  should  be  affirmed. 

Judgment  affirmed, 

LocHBANE,  Chief  Justice,  concurred,  but  wrote  no  opin- 
ion. 

McCat,  Judge,  dissenting. 

1.  I  do  not  concur  with  the  majority  of  the  Conrt  in  thar 
judgment  in  this  case.  Under  the  evidence,  I  think  Lathrop 
&  Company  liable  to  Jones  on  these  bills,  and  that  theCoort 
erred  in  his  charge  to  the  jury,  suggesting  to  them  that  Mr. 
Lathrop  was  no  more  liable  on  these  drafts,  if  he  was  Jones' 
agent,  than  if  he  had  drawn  them  as  the  clerk  of  Jones. 
If  Lathrop  &  Company  were  only  the  agents  of  Jones  m 
drawing  the  draJUj  this  would,  perhaps,  be  true;  but  the 
charge  was  calculated  to  mislead  the  jury,  because  the  &et 
of  Lathrop  &  Company's  agency  for  Jones  in  the  Mpmad^ 
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sale,  etc,,  of  the  oottoa  was  undisputed.  The  question  was 
as  to  the  agency  in  drawing  the  drafts.  The  former  agency 
might  exist,  and  not  the  latter.  This  was  the  whole  point 
of  the  case.  The  charge  of  the  Court  was  too  broad.  Under 
the  ciroumstanceSy  the  jury  might  have  understood  the  Court 
to  hold  that  Lathrop's  agency  in  the  shipment  of  the  cotton 
and  the  procurement  of  its  sale  was  intended. 

2.  Under  the  proof,  I  am  of  opinion  that,  in  the  drawing 
of  these  drafts,  Lathrop  &  Company  were  acting  for  them- 
selves and  not  for  Jones,  and  that  they  are  liable  to  him  as 
drawers.  The  proof  is  conclusive,  to-wit :  the  evidence  of 
Mr.  Duncan.  Mr.  Lathrop  himself  and  others  swore  that 
the  account  upon  which  these  bills  were  drawn  was  the  ac- 
count of  Lathrop  &  Company,  not  Jones. 

Mr.  Lathrop  testified  that,  at  the  beginning  of  the  season, 
he  had  a  credit  with  Hutchison  for  <£10,000.    It  is  clear, 
from  the  statements  of  the  witnesses,  that  Jones^  cotton,  when 
sold,  was  carried  to  the  credit  on  Hutchison's,  on  the  books 
of  Lathrop  &  Company,  that  Hutchison  would  not  have  rec- 
ognized a  draft  drawn  by  Jones,  and  that  a  draft  drawn  by 
Lathrop  &  Company  in  favor  of  anybody  else  than  Jones 
would  have  been  a  perfectly  legitimate  draft,  as  the  accounts 
stood,  and  as  was  usual  with  merchants.     It  was  in  proof 
that  the  interest  Dn  any  balance  there  might  be  in  Hutchi- 
son's books  to  Lathrop's  credit  went  to  Lathrop.    It  is  clear, 
from  the  testimony,  that  no  change  would  have  been  re- 
quired on  HtUchison^s  books  if  Lathrop  &  Company  had  paid 
Jones  the  money  for  his  cotton,  and  drawn  these  drafts  in 
&vor  of  some  one  else.    Indeed,  that  was  proven  to  be  the 
usual  course  of  business.    Planters  rarely  want  drafts  of  for- 
eign houses.    Ordinarily,  the  commission  merchant  at  Sav- 
annah pays  the  planter  the  money,  and  sells  the  exchange. 
Who  can  say  that  the  very  funds  for  which  Jones'  cotton  sold 
MTBS  not  paid  by  Hutchison  to  some  other  draft  of  Lathrop  ? 
It  appears  that  Lathrop  did  a  large  business  with  him,  was 
constantly  shipping  planters'  cotton  to  him,  having  the  pro- 
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oeeds  carried  to  his  oum  credit,  and  selliDg  exchange  to  any 
purchasera  who  might  want  it  at  sixty  days  after  sigbt^  upon 
the  fond.  In  my  judgment^lhe  proof  is  conclusive  on  this 
point  The  fund  on  which  these  bills  were  drawn  was  the 
fund  of  Lathrop  Jt  Cbmpany.  It  was  to  their  credit  on 
Hutchison's  books,  they  were  authorized  to  draw,  and  did 
draw  on  it,  in  favor  of  anybody  they  pleased.  The  interest 
on  the  money  and  the  rise  and  fail  of  exchange  was  thein. 
Had  they  been  short  with  Hutchison  the  credit  arising  from 
the  sale  of  this  cotton  would  have  gone  to  pay  their  debt  to 
him.  In  other  words,  according  to  the  course  of  dealing 
between  Hutchison  and  Lathrop,  the  aooount  on  Hutchison's 
books,  against  which  these  bills  were  drawn,  was  oonstandj 
and  regularly  considered  by  Hutchison  and  Lathrop  &  Com- 
pany as  the  account  of  Lathrop  A  Company.  When  the 
balance  was  large  in  his  favor  he  was  able  to  sell  large  sums 
of  foreign  exchange,  and  when  it  was  small  he  had  little  to 
sell.  Nothing  is  better  settled  than  that  a  factor  who  selk 
goods  for  a  third  person,  and  mingles  the  proceeds  with  his 
own  funds,  as  by  a  deposit  to  his  general  account  in  bank,  is 
liable  for  what  may  happen  to  the  funds. 

This  Court,  at  this  term,  in  the  case  of  A.  (?.  Wiley  &  Char 
pany  vs.  Burnet  &  Rixey,  held  that  a  factor  who  sold  his  cli- 
ent's tobacco  for  Confederate  money,  and  mingled  the  mooe^ 
with  his  own  funds,  was  liable  for  the  value  of  the  money  at 
the  time,  notwithstanding  he  always  had  on  hand  a  plaitj 
of  Confederate  money  to  pay.  The  ground  upon  which  this 
decision  went,  was  the  acknowledged  rule  that  a  fitctor  who 
mingles  his  principal's  money  with  his  own  is  liable  for  it, 
no  matter  what  happens  to  the  general  bulk ;  since,  by  this 
act,  he  has  made  it  impossible  to  separate  the  fund  of  the 
principal  and  his  own  fund.  The  evidence  in  this  case  shows, 
as  I  think,  conclusively,  that  the  proceeds  of  the  cotton  was 
carried  to  Lathrop  &  Company's  credit,  by  the  usual  course 
of  dealing,  to  which  Lathrop  &  Company  gave  their  assent; 
that  it  went  to  swell  their  credit  with  Hutchison,  and  was^  to 
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all  intents  and  purposes,  aa  much  in  use  by  Lathrop  &  Com- 
pany as  their  own  fund,  on  which  they  could  and  did  draw 
and  sell  bills  in  the  market,  as  though  they  had  deposited 
every  dollar  of  it  with  Hutchison,  with  their  own  hands.  It 
was  their  own  moneyi  in  their  own  power,  to  their  own  credit, 
in  their  own  use,  from  the  day  on  which  the  cotton  was  sold, 
and,  in  all  probability,  when  the  drafts  were  drawn,  it  had 
been  paid  out  to  their  order.  They  owed  Jones  this  money. 
Tbey  were  not  mere  bailees  of  it  And  they  drew  these 
drafts,  signed  by  themselves,  as  drawers,  payable  to  Janetf 
order,  in  payment  of  it.  No  man,  in  his  senses,  not  irdmd-' 
ing  to  be  liable,  as  drawer,  would  have  put  his  name  to  such 
drafts.  Jones  could,  the  next  day  afterwards,  have  put  them 
on  the  market  as  ordinary  bills  of  exchange,  in  which  case 
the  liability  of  Lathrop  A  Company  would  have  been  un- 
questionable. This  very  fact,  that  Lathrop  &  Company,  old 
merchants  and  dealers  in  exchange,  put  their  names,  as 
drawers,  without  qualification,  to  negotiable  bills,  in  favor  of 
Jones,  is  almost  conclusive  that  they  intended  to  be  liable  on 
them.  True,  as  between  Jones  and  them,  the  truth  may  be 
inquired  into.  But  the  fact  of  their  signature  to  drafts,  which 
they  knew  Jones  intended  to  sell,  and  which  they  proffered 
to  sell  for  him,  is  utterly  inconsistent  with  the  idea  that  they 
did  not  intend  to  be  liable  as  ordinary  drawers. 

There  is  nothing  in  this  evidence  to  show,  or  to  justify  the 
inference,  that  any  of  the  parties,  either  Jones,  Hutchison,  or 
Lathrop  &  Company,  considered  the  proceeds  of  the  cotton 
in  Hutchison's  hands  the  property  of  Jones.  The  witnesses 
all  say  that  it  was  not  subject  to  the  draft  of  Jones.  True, 
it  does  appear  that  the  books  of  Hutchison  would,  by  the 
course  of  dealing,  show  that  the  cotton  from  which  the  money 
came  belonged  to  Jones.  But,  by  all  the  witnesses,  it  is 
fihown  that,  by  the  course  of  the  trade,  it  was  on  the  books 
to  Lathrop  &  Company's  credit,  and  was  treated,  by  both 
Hutchison  and  Lathrop  &  Company,  as  belonging  to  the 
latter.    Suppose  Lathrop  &  Companyi  when  they  made  out 
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this  account  !)etween  themselves  and  Jones,  in  which  they 
charged  themselves  with  the  proceeds  of  the  cotton,  and  cred- 
ited themselves  with  these  bills,  and  the  exchange  on  them, 
to  balance,  had  taken  the  ordinary  course.  Suppose  tbqr  had 
paid  Jones  the  money,  and  drawn  and  sold  these  drafts  in 
the  market,  payable  to  somebody  else,  and  they  had  proven 
nnavailable  by  Hutchison's  failure,  would  Jones  have  been 
liable  to  pay  back  the  money  ?  Lathrop  &  Company  would 
be  his  agents  in  one  ease  as  much  as  the  other.  The  fund 
drawn  upon  would  be  the  same  in  both  cases,  and  Lathrop's 
character  would  remain  the  same.  If  he  drew  on  Jones' 
fund,  and  the  fund  failed,  Jones  would  be  liable  over  to  Lath- 
rop &  Company.  If  this  be  so  the  liability  of  planters,  ship- 
ping cotton  to  Liverpool,  to  consignees  selected  by  the  sea- 
coast  merchants  here,  is  a  dangerous  business. 

This  case,  I  think,  turns  upon  the  character  in  which 
Lathrop  &  Company  acted  in  drawing  the  drafts.  The  ques- 
tion of  negligence  in  presenting  them  arises,  it  is  trae,  but 
the  proof  is  so  strong  of  acquiescence  in  the  delay,  that,  on 
this  point,  there  is  little  difficulty.  By  the  settled  role  in 
such  cases,  the  draft  must  be  presented  in  a  reasonable  time. 
What  is  a  reasonable  time,  depends  on  the  facts  of  each  case, 
and  upon  the  intent  of  the  parties.  The  evidence  is  dear 
that  it  was  known  and  understood  by  Lathrop  &  Company 
that  they  would  not  be  presented  for  a  while;  and,  by  their 
letters,  they  clearly  so  advised,  and  I  do  not  think,  under  the 
law,  the  jury  would  have  found  for  the  defendants,  in  this 
point 


ATLANTA,  JULY  TERM,  1871.  417 

The  State  of  Georgia  vs.  Bradford. 

The  State  of  Georgia,  plaintiff  in  error,  vs.  J.  J.  Brad- 
ford, sheriff,  defendant  in  error. 

Where  a  sheriff,  ia  answer  to  a  rale  calling  npon  him  to  show  cause  why 
he  had  not  made  the  money  on  9kfi,fa,  issued  by  the  Comptroller  Gen- 
eral against  a  defaulting  tax  collector,  showed,  for  cause,  tflat  the  de- 
fendant had  no  property  on  which  to  levy  the^./a.,  and  in  a  traverse  of 
the  return  it  appeared  that  the  defendant  was  in  possession  of  a  tract  of 
land  which  had  been  set  apart  as  a  homestead  for  the  benefit  of  his  wife 
and  family : 

Edd^  that  there  was  no  error  in  the  Court  in  refusing,  under  the  circum- 
stances, to  make  this  rule  absolute,  as  the  sheriff  appears  to  have  acted 
in  good  faith,  and  the  property  was  real  estate : 

HMj  dUoy  that  it  was  the  duty  of  the  Court  to  have  directed  the  sheriff, 
by  order»  to  levy  upon  the  property,  that  the  parties  may  have  an  op- 
portunity of  testing,  before  the  Courts,  whether  the  homestead  so  set 
apart,  is  or  is  not  subject  to  an  execution  by  the  Comptroller  Gene- 
ral against  a  defaulting  tax  collector.     W^RKEa,  Judge,  dissenting. 


e 


Tax.     Homestead.    !l^ule  against  Sheriff.    Before  Judg< 
JoHiiSON.     Muscogee  Superior  Court.    January,  1871. 

This  was  a  rule  against  Bradford,  sheriff,.  The  cause  was 
submitted  to  the  Court  upon  the  following  agreed  statement 
of  the  facts : 

On  the  1st  of  June,  1869,  the  Comptroller  General  of 
Greorgia  issued  an  execution  against  one  Brooks,  a  tax  col- 
lector^ and  his  securities  for  $5,100  00  taxes  due  said  State. 
On  the  10th  of  Jauury,  1870,  this  execution  was  handed  to 
Bradford  for  collection  out  of  Brooks,  the  Governor  having 
suspended  proceedings  against  the  securities.     The  sheriff  did 
^  not  make  the  money,  and  to  a  rule  against  him  answered 
that  Srooks  had  no  property  subject  to  said^.  fa.    The  an- 
swer was  traversed  by  averring  that  Brooks  owned  certain 
lots  described  in  the  traverse,  worth  $2,500  00.    Issue  was 
Joined  upon  the  traverse.     But  counsel  agreed  that  when  said 
execution  was  issued  Brooks  owned  said  land  in  fee  simple, 
but  on  the  21st  of  August,  1869,  said  land  was,  by  the  Ordi- 
nary of  said  county,  set  apart  to  the  wife  of  Brooks  under  the 
Homestead  Act.    It  was  submitted  whether  this  land  was 
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subject  to  8a\dfi.fa,  The  Coart  held  it  was  not  sabjectaod 
discharged  the  rule  against  the  sheriff.  That  is  assigned  is 
error. 

C.  J.  Thornton,  Solicitor  Greneral  for  the  State,  said 
ihefi.  fa.  was  for  taxes,  and  therefore  the  homestead  was  sab- 
ject 

Blanfobd  &  Thornton  for  defendant. 

McCay,  Judge. 

1.  We  think  it  would  be  a  harsh  judgment  against  the 
sheriff  to  hold  him  liable  to  a  rule  absolute  in  this  case.  He 
has  acted  in  good  faith  and  he  has  done  no  harm,  except  to  * 
compel  by  his  conduct  the  plaintiff  to  ask  the  direction  of 
the  Court  in  this  a  very  doubtful  matter.  He  is  nude  t 
trespasser  if  he  levies  upon  a  homestead.  It  is  admitted  that 
there  is  a  homestead  in  this  case;  bat  it  is  contended  that  the 
homestead  is  exempt  for  taxes,  and  that  this  JL  fa.iafoi 
taxes.  Because  the  sheriff  refused  to  decide  so  nice  a  ques- 
tion as  this  it  seems  to  us  that  it  would  be  very  harsh  to 
hold  him  liable. 

We  are  not,  ourselves,  prepared  to  say  that  this  property  is 
liable.  It  is  an  open  question,  and  one  that  the  parties  have  a 
right  to  make.  The  fi.  fa,  is  for  the  default  of  a  tax  collec- 
tor in  settling  with  the  Comptroller  General,  and  it  is  going 
pretty  fiir  to  say  that  this  is  taxes,  in  the  sense  of  the  excep- 
tion to  the  Constitution.  We  do  not,  however,  decide  this 
question.  We  simply  say  that,  in  our  judgment,  in  so  doubt- 
ful a  case,  the  sheriff,  in  the  case  of  real  estate,  may  well 
await  the  order  and  direction  of  the  Court. 

2.  We  think  the  Court  should  direct  the  levy  to  be  made. 
Let  the  parties  claim  the  property,  and  make  the  question. 

LocHRAi^fi,  Chief  Justice,  concurred,  but  famished  no 
opinion. 
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Wabneb,  Judge,  dissenting. 

This  was  a  rule  against  the  sheriff,  oalling  on  him  to  show 
cause  why  he  had  not  made  the  money  on  a  tax  execution  is- 
sued by  the  Comptroller  General  of  the  State  against  Brooks, 
a  defaulting  tax-collector,  and   his  securities.     The  sheriff 
showed,  for  cause,  that  there  was  no  property  of  Brooks  to 
be  found,  on  which  to  levy  the  execution.     The  return  of 
the  sheriff  was  traversed,  and   the  following  statement  of 
facts  was  admitted,  and  submitted  to  the  Court  for  its  judg- 
ment, to-wit:  That  on  the  Ist  day  of  June,  1869,  the  date 
of  the  execution,  Brooks,  the  principal  defendant  therein, 
was  the  owner,  and  in  the  possession  of  part  of  two  lots  of 
*  land,  of  the  value  of  $2,500  00;  that  on  the  21sf  day  of  Au- 
gust, 1869,  said  land  was  set  apart  to  the  wife  and  children 
of  Brooks,  as  a  homestead.    After  argument  had,  the  Court 
discharged  the  rule  against  the  sheriff,  and  the  Solicitor  Gen- 
eral for  the  State  excepted.     By  the  915th  section  of  the 
Code,  the  property  of  tax  collectors  is  bound  from  the  time 
of  the  execution  of  their  bonds.    The  record  does  not  show 
the  date  of  the  tax  collector's  bond,  in  this  case,  but  as  the 
execution  against  him,  as  such  tax  collector,  was  issued  on 
the  1st  June,  1869,  he  must  have  executed  his  bond  prior  to 
that  date.     The  homestead  was  set  apart  on  his  land,  to  his 
wife  and  children,  on  the  21st  day  of  August,  1869.    By  the 
Constitution  of  1868,  and  the  Act  of  the  General  Assembly 
of  that  year,  ministerial  officers  are  not  prohibited  from  en- 
forcing executions  for  taxes  against  the  homestead ;  executions 
for  taxes  are  expressly  excepted  by  the  Constitution  and  the 
Homestead  Act,  and  it  was  the  duty  of  the  sheriff  to  have 
levied  this  tax  execution  on  the  homestead  set  apart  on  his 
land  for  his  wife  and  children,  as  the  property  of  the  defen- 
dant therein,  inasmuch  as  it  is  not  exempt  from  levy  and 
sale  for  taxes,  under  the  provisions  of  the  Constitution  and 
the  Act  of  1868^  as  a  homestead.    The  fact  that  a  homestead 
is  claimed  on  the  land  of  af  defendant  in  a  tax  execution,  is 
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no  legal  excase  or  protection  to  a  sheriff  who  fails  or  neglects 
to  levy  an  execution  for  taxes  thereon ;  the  more  especially,  as 
the  land  was  bound  for  the  payment  of  thq  tax  execution, 
before  the  homestead  was  set  apart  on  it. 


C.  B.  Welbobn,  plaintiff  in  error,  vs.  Warbbn  Akin,  de- 
fendant in  error. 

1.  Where  it  appears,  from  tbe  record  that  A.  sued  W.  upon  a  promis* 
Bory  note,  dated  in  1868,  and  that  W.  had  filed  his  plea  under  oatli; 
that  it  was  given  in  renewal  of  a  contract,  made  before  the  1st  of  Jane, 
1865,  and  the  Conrt  called  the  case  out  of  its  order  on  the  docket,  ob* 
der  a  rule  by  which  he  disposed  of  cases  in  which  no  issuable  defeosefl 
were  filed  under  oath,  and  against  the  objection  of  W.,  heard  the  ar- 
gument on  the  plea,  and  dismissed  it  upon  the  ground  that  the  Act  of 
1870  was  unconstitutional : 

Held,  That  the  Court  erred  in  dismissing  the  plea  upon  this  grooni 
The  law  of  1870  is  not  ex  post  facto,  for  that  applies  to  criminal,  vA 
not  civil  cases.    The  requirement  that  an  affidavit  be  filed,  that  taxea 
due  the  State  thereon  have  been  paid,  does  not  render  it  unconstita- 
tional.    If  no  tax  was  due,  the  law  imposes  none,  and  if  the  tax  was 
due,  creditors  are  not  a  favored  class  to  be  exempted  from  Uke  psj* 
ment  of  their  legal  taxes.    The  parliamentary  law  said  to  be  violated, 
and,  by  it,  the  constitutional  provisions  for  the  passage  of  laws,  does 
not  operate  to  render  it  unconstitutional.    Acts  of  the  Legislature  are 
presumed  to  be  constitutional,  and  Courts  will  not  declare  them  void, 
except  in  clear  and  urgent  cases.    It  does  not  impair  the  obligation  of 
contracts,  for  the  law  does  not  alter,  modify  or  change  a  word  in  it; 
nor  does  it  impair  the  remedy,  but  both  stand  untouched  by  the  lav, 
and  the  requirement  of  the  payment  of  tax  due  on  the  contract,  nei- 
ther impairs  the  obligation  of  it,  nor  denies  the  remedy ;  and  the  fact 
presented  by  the  plea,  that  the  note  sued  on  was  given  in  renewal  of 
an  old  debt,  due  before  Ist  June,  1865,  if  denied,  was  an  issuable  de- 
fense ;  if  not  denied,  it  stayed  judgment  until  the  law  was  complied 
with,  and  if  denied,  it  was  a  fact  to  be  tried  by  a  jury. 

2.  When,  on  the  motion  to  set  aside  a  judgment  made  in  the  case,  it 
appears  that  the  note  was  given  in  settlement  and  consideration  of  a 
claim  held,  and  a  judgment  transferred  upon  a  third  party,  and  was 
not  within  the  provisions  of  the  Act  of  1870,  while  we  hold  the  Court 
erred  in  dismissing  the  plea,  still,  by  the  factSi  when  it  appears  no  io- 
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jarj  was  done  to  the  defendant,  and  his  facts  set  up  sufficient  to  show 
the  judgment  would  not  be  changed  by  a  new  trial  and  reversaly  a  new 
trial  will  be  refused. 

Belief  Act.  Constitutional  law.  Renewal.  Novation. 
Before  Judge  Hopkins.  Fulton  Superior  Court.  April 
Term,  1871. 

In  January,  1871,  Akin  sued  Welborn  upon  his  promis- 
sory note,  made  in  1868.  Welborn  pleaded  that  said  note 
was  given  in  renewal  of  one  made  prior  to  June,  1865 ;  that 
he  lost  $2,000  00  by  the  destruction  of  his  property,  in  con- 
^uence  of  the  late  war  with  the  United  States,  and  claimed 
the  benefit  of  the  Relief  Acts.  Akin  called  the  Court's  at- 
tention to  the  case,  and  asked  to  take  it  up.  It  was  very  far 
down  upon  the  docket  from  where  the  Court  was  engaged. 
But  the  Court  usually  allowed  cases,  in  which  no  issuable 
defense  was  filed,  to  be  called  at  any  time.  Welborn's  coun- 
sel said  the  case  was  called  out  of  its  order.  Akin  said  it 
was  not,  because  said  plea  was  not  an  issuable  defense.  Wel- 
born's counsel  said  they  were  not  ready  to  argue  that  ques- 
tion, because  the  case  was  not  in  order.  The  Court  took  up 
the  case. 

Welborn's  counsel  objected  to  Akin's  proceeding,  because 
he  had  filed  no  affidavit  that  he  had  paid  the  taxes  on  said 
claim,  as  required  by  the  Act  of  1870.     Akin  replied  that 
said   Act  was  void,  and  moved  to  strike  the  plea  on  that 
ground.     The  motion  was  sustained.    The  Court  then  asked 
Welborn's  counsel  if  they  had  any  other  defense.    They  re- 
plied tbat,  believing  said  plea  would  prevent  a  trial  for  some 
time^  they  had  not  inquired  as  to  any  other  defense.    Then 
the  Court  rendered  judgment  for  Akin,  for  the  amount  due 
on  the  note. 

During  the  term,  Welborn  moved  for  a  new  trial,  upon 
\he  grounds,  that  the  Court  erred  in  each  of  said  rulings,  and 
i>ecause  he  had  a  valid  defense  to  said  action.  The  defense 
vas  this :  This  note  was  given  in  settlement  of  a  claim  which 
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Akin  held  against  him^  as  indorser,  and  also  of  the  iranst^ 
of  a  fi.  fa,,  which  fi.  fa.  he  then  thought  valid,  and  Akin 
said  it  was,  but,  in  fact,  it  was  dormant,  and  therefore  lost  its 
lien  upon  the  property  of  the  defendant,  therein. 

Welborn's  counsel  made  affidavit  that  they  did  not  know 
this  fact  till  after  the  judgment.  Akin  said  this  statement 
of  Welborn  was  false,  and  that  Welborn  was  in  laehes  for 
not  so  pleading  before  judgment.  And  he  introduced  evi- 
dence to  support  his  declaration,  that  the  fi.  fck  was  no  part 
of  the  consideration,  but  was,  in  fact,  Welborn's  propertj, 
sued  out  in  his  name,  at  Welborn's  instance,  etc.  The  Court 
refused  a  new  trial.    All  this  is  assigned  as  error. 

Olin  Welborn  ;  A.  W.  Hammond  &  Son,  for  plaintiff 
in  error. 

Hill  &  Candler  ;  W.  Akin,  for  defendant. 

LooHRANE,  Chief  Justice. 

This  was  an  action  brought  by  Warren  Akin  against  C 
B.  Welborn,  upon  a  note  for  $1,602  16,  dated  December 
16th,  1868,  with  a  credit  of  $42  33,  September  14th,  1869. 
When  this  case  was  called  upon  the  docket,  counsel  for  de* 
fendant  objected  to  its  being  taken  up  out  of  the  regular  call 
of  the  docket,  ''upon  the  ground  that  an  issuable  defense  hsd 
been  filed  under  oath  under  the  provisions  of  the  Relief  Act 
of  1871 ;  and  that,  not  expecting  said  case  to  be  disposed  of 
until  reached  on  the  regular  call  of  the  docket,  he  was  not 
then  prepared  for  the  argument  and  trial  of  the  issues  raised 
by  said  plea.''    This  objection  the  Judge  overruled  and  went 
on  with  the  case,  and  this  constitutes  the  first  exception  and 
assignment  of  error. 

Defendant's  counsel  further  objected  to  any  further  pro- 
ceedings being  had,  on  the  ground  that  said  cause  was  not 
ready  for  trial,  because  no  affidavit,  as  required  by  law,  had 
been  filed  under  the  12th  section  and  other  sections  of  the 
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Relief  Act  of  1870,  which  was  overruled  by  the  Court,  and 
forms  the  second  exception  in  this  case. 

The  plaintiff  then  moved  to  strike  defendant's  plea  because 
the  Act  was  unconstitutional,  which  the  Court  sustained, 
''and  ordered  the  plea  to  be  stricken  on  said  ground,''  which 
was  excepted  to. 

The  Court  inquired  if  there  was  any  other  defense.  It 
wna  answered  that,  expecting  the  defense  filed  to  be  sufficient, 
and  that  the  case  could  not  be  reached  upon  a  r^ular  call  of 
the  docket,  he  had  not  consulted  his  client  and  did  not  know. 
Plaintiff  stating  there  was  none,  the  Court  granted  the  fol- 
lowing judgment : 

''There  being  no  issuable  defense  filed  on  oath  in  this  case, 
judgment  is  rendered  in  the  cause  for  the  plaintiff's  defend- 
ant for  $1,602  15,  as  principal,  $1 16  44,  as   interest,  and 

for  costs  of  suit."     7th  November,  1870. 

At  the  same  term  of  the  Court,  a  motion  to  set  aside  the 
judgment  was  made  upon  several  grounds,  and  an  answer  to 
the  rale  ni9i  made  by  plaintiff.  After  hearing  the  question, 
the  Judge  refused  to  set  aside  the  judgment,  and  this  is  ex- 
cepted to  and  assigned  as  error. 

1.  The  first  ground  of  error  which  we  will  notice  is  the 
manner  in  which  the  Judge  disposed  of  this  case  and  the  plea 
filed.  If  the  plea  filed  was  not  sufficient  to  have  invoked  the 
interposition  of  a  jury,  then  the  mannerofoallingthecase,  as 
certified  to  by  the  Judge,  was  not  error.  In  disposing  of  the 
business  of  the  Court,  the  rule  laid  down  was  a  commendable 
one,  the  only  question  being  whether  the  Judge  was  right  in 
not  r^arding  the  plea  as  a  defense  to  this  action.  Let  us 
&r3t  examine  the  plea : 

''And  now  comes  the  said  defendant  by  his  attorney, 
Hamtnond  &  Welborn,  and  says  that  the  note  sued  on  in  this 
case  was  given  in  renewal  of  a  contract  made  prior  to  the  first 
day  of  Jane,  1865,  and  this  he  is  ready  to  verify.  De- 
fendant further  says,  that  in  consequence  of  the  late  war 
igainat  the  United  States,  he  sufiFered  losses  to  the  amount  of 
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02,000  00  by  the  destruction  of  property,  and  this  he  is 
ready  to  verify/'  etc.  This  plea  was  sworn  to  and  filed  in 
proper  form. 

This  plea  was  intended,  by  the  pleadings,  to  pnt  in  issne 
the  rights  of  the  parties  and  their  respective  equities,  ooder 
the  Relief  Act  of  1870.    It  was  sworn  to,  and,  by  its  face, 
presented  the  fact  that  the  note  sued  on  was  in  renewal  of  a 
contract  made  before  1st  June,  1865.    The  regularity,  there- 
fore, of  this  proceeding,  in  holding  this  to  be  no  pleft,  was 
based,  as  the  Judge  declares  it,  upon  his  idea,  that  the  Act 
itself  was  unconstitutional.     Under  the  law  of  1870,  the 
plea  put  in  issue,  under  the  oath  of  the  party,  the  fact  thai 
this  note  was  given  in  renewal  of  a  contract,  made  before  the 
1st  June,  1865.    If  it  did,  then  what  consequences  followed 
it,  under  the  law  ?    Why,  that  it  was  the  duty  of  the  partj 
claiming  a  judgment  upon  such  contract,  to  show  the  Coart 
that  he  had  paid  the  legal  taxes  required.    If  it  was  a  debt 
upon  which  tax  was  not  due,  or  if,  in  fact,  it  was  not  &  re- 
newal, the  Court  could  not  decide  the  latter  question,  of  hi« 
own  motion,  for  facts  put  in  issue  may  have  properly  invoked 
a  trial  by  jury.    It  is  evident  that  the  Court,  in  this  case, 
treated  the  Act  of  1870  as  a  nullity — as  no  law — and,  in 
striking  defendant's  plea,  it  is  so  recited  as  the  ground  of  hia 
judgment.     This  Court  has  held  one  provision  of  that  Act 
constitutional,  and  we  need  not  reiterate  the  views  and  rea* 
sons  which  have  induced  the  Court  to  that  conclosion.    Suf- 
fice it  to  say,  we  have  held  that  it  was  within  the  Constitn* 
tional  powers  of  the  Legislature  to  exact  from  plaintiffs, 
before  they  invoked  the  powers,  processes  and  aid  of  the 
Courts,  to  pay  their  taxes  due  the  State.    The  contracts  opon 
which  the  suit  was  instituted,  is  not  impaired  by  any  direct 
legislation.    It  is  left  jnst  as  it  was.    All  that  the  law  re- 
quires of  the  plaintiff  is  to  pay  his  debt  dne  the  State.   This 
seems  to  be  as  reasonable  that  he  should  pay  his  debt,  as  that 
others  should  pay  their  debts  to  him.    We  cannot  see  why  it 
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is  uDOonBtitutional  for  him  to  pay,  if  it  is  constitational  to 
make  his  debtor  pay. 

Bat  it  is  said  that  the  Act  requiring  an  affidavit  that  the 
taxes  due  have  been  paid,  is  ex  post  fado.    The  clause  of 
the  Federal  Constitution  relating  to  ex  pod  faxAo  laws,  ap- 
plies to  criminal  laws  only,  is  the  language  of  the  Supreme 
Court  of  the  United  States,  in  17  Howard,  284.    And  in 
16  Georgia  Reports,  102,  Judge  Lumpkin  says  the  phrase,  ex 
pod  f(ustOy  in  the  Constitution,  extends  to  criminal  and  not 
to  dvU  eases.    As  this  law  inflicts  no  punishment,  and  is  not 
a  penal  law  against  crime,  it  is  useless  to  discuss  the  proposi- 
tion.    If  the  question  be  raised  that  it  is  retrospective  in  its 
operation,  then  our  laws  abound  with  retrospective  statutes, 
and  Judge  Lumpkin  recites  a  good  many  in  the  decisions,  in 
16  Greorgia,  ^'  imposing  penalties  upon  banks  refusing  to  re- 
deem their  notes  on  demand,  in  specie,'^  giving  priority  to 
the  payment  of  debts  due  oedui  que  truaU^  whether  the  trust 
debt  was  contracted  before  or  after  those  due  other  creditors, 
and  others  which,  he  says,  ^'  have  been  adjudged  to  be  con- 
stitutional  by  the  Courts,''  etc.    Thus  we  see,  without  mul- 
tiplying authority,  that  retrospective  acts,  even  imposing 
penalties,  are  not  to  be  regarded  as  ex  pod  Jojdo^  and  thos 
this  objection  falls  upon  the  authority  of  the  Supreme  Court 
of  the  United  States,  and  this  Court. 

Again,  it  is  argued  that,  as  no  affidavit  was  required  at  the 

time  the  note  was  made,  it  is  unconstitutional  now  to  impose 

this  duty.    In  Bell  vs.  the  Corporation  of  Vicksbnrg,  an 

affidavit,  required  by  the  Statutes  of  Mississippi  to  a  plea, 

which  applied  to  debts  or  contracts  entered  into  before  the 

statute  was  recognized  by  the  Supreme  Court  of  the  United 

States  as  valid  and  binding,  and  a  demurrer  to  a  plea  filed 

Tvithont  the  affidavit,  was  held  to  be  bad.    Thus,  the  requir&- 

znent  of  an  affidavit  was,  by  Judge  Campbell,  one  of  the 

xibiesi  jurists  who  ever  adorned  the  Supreme  Bench  of  the 

United  States,  not  regarded  any  unconstitutional  requirement. 

Vol,  zliy— 28. 
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Thare  is  nothing  literally  objectionable  in  the  direclioa  of 
the  Legislature. 

Now,  it  is  a  demonstration  that  the  Act  is  not  ex  fod 
fadOj  and  that  requiring  an  affidavit  to  be  made,  not  required 
by  the  lav^  at  the  time  of  the  oontract,  is  constitutional.   Is 
there  anything  in  the  thing  required  to  make  it  so?    The 
law  requires  an  affidavit  that  the  taxes  have  been  paid.    If 
it  be  true  that  the  contract  was  liable  for  tax  at  the  time  it 
was  made,  then  why  should  it  be  unconstitutional  to  require 
an  affidavit  that  it  has  been  paid  ?    If  it  owed  no  tax,  the 
law  imposes  none;  if  the  tax  has  been  paid,  the  law  inter- 
poses no  obstacle.     If  it  has  not,  why  should  creditors  be  t 
£ivored  class,  and  exempted  from  the  payment  of  tax.    Bat, 
it  is  said,  it  is  class  legislation,  and  therefore  unconstitutional. 
It  applies  to  all  contracts  and  creditors  within  its  provisions 
and  exceptions.    The  argument  is,  it  does  not  operate  equallj. 
This  is  no  argument,  for  it  is  imposing  no  tax,  and  the  law 
may  except  those  the  Legislature  pleases  from   paying  it. 
This  is  a  clear  constitutional  power ;  besides,  this  doctrine  of 
all  taxes  being  unconstitutional  that  do  not  apply  to  all 
equally,  is  exploded.    Cotton  was  taxed,  and  the  aignment 
was  made  that  the  tax  on  it  was  unconstitutional,  because  it 
bore  on  one  section,  and  not  equally,  but  taxes  on  manufac- 
tures, only  carried  on  North,  would,  upon  the  same  prindple, 
fiill  within  the  same  objection.     I  see  nothing  in  the  points 
made  with  such  earnest  argument. 

But  it  is  said  again,  that  it  is  unconstitutional  because  of 
the  manner  in  which  it  was  passed — ^by  substituting  the  Sen- 
ate bill  for  the  House  bill,  and  therefore  reading  the  bill  as 
passed  but  once  in  the  House,  (R.) — and  we  are  invited  to 
review  parliamentary  law.  In  reply  to  these  olgectionSf  I 
only  reply  in  the  language  of  Judge  Lumpkin  :  '^I  need  not 
repeat  here  what  has  oflen  been  declared .  before  by  this 
Court,  that  Acts  of  the  Legislature  are  not  only  presumed  to 
be  constitutional,  but  that  the  authority  of  the  Courts  to  de- 
clare them  void  will  never  be  resorted  to  except  in  a  dear 
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and  argent  case,  one  which  is  directly  in  the  teeth  of  the 
Constitation,  as  if  the  Legislature  were  to  vest  the  executive 
power  in  a  standing  oommittee  of  the  House  of  Representa- 
tives, one  which  requires  no  nice  critical  acumen  to  decide 
on  its  character,  but  which  is  as  obvious  to  the  comprehen- 
sion of  any  person  as  an  axiomatic  truth,  as  that  all  the  parts 
are  equal  to  the  whole,  or  that  two  and  two  make  four." 

The  illustrations  given  are  the  strongest  utterances  of  the 
necessity  of  the  case,  its  overwhelming  clearness,  no  doubts, 
no  sifting  of  parliamentary  rulings  or  legislative  rights,  but 
as  plain  as  two  and  two  make  four. 

Bat  it  is  argued  that  it  is  unconstitutional  because  it  im- 
pairs the  obligation  of  the  contract.  How  paying  taxes  due 
the  State  upon  the  contract  is  impairing  it  is  beyond  my 
comprehension.  It  is  certainly  not  as  clear  as  two  and  two 
make  four.  What  was  the  contract  ?  That  Welborn  should 
pay  a  certain  sum  of  money  to  Akin.  The  law  is,  that  Akin 
shall  make  an  affidavit  that  he  has  paid  the  legal  taxes  due 
the  State,  before  he  takes  judgment  against  Welborn.  A 
0tatate  abolishing  imprisonment  for  debt  does  not  impair  the 
obligation  of  contracts  although  applying  to  debts  then  sub- 
sisting ;  it  affects  the  remedy  only.  Statutes  of  limitation 
applying  to  debts  subsisting,  are  constitutional. 

In  Satterlee  vs.  Matthewson,  2  Peters,  Justice  Washing- 
ton, delivering  the  opinion,  recognizes  the  power  of  the  Leg- 
islatare,  in  a  case  greatly  stronger  than  the  one  at  bar.     In 
that  case,  by  an  Act,  it  made  valid  what  before  was  void ;  it 
created  a  contract  where  none  before  existed ;  it  made  one  a 
landlord  and  the  other  a  tenant;  and,  out  of  these  relations, 
applying  to  suits  pending,  it  took  away  Satterlee's  defense; 
andl  the  Jadge  states,  in  his  decision,  that  the  Supreme  Court 
of  Pennsylvania,  in  1826,  had  held  the  contract  entered  into 
\;eitli  a  person  claiming  under  a  Connecticut  title  void,  and 
the  Legislature,  afterwards,  in  1826,  in  the  teeth  of  the  de- 
cision, declared  contracts  of  that  nature  valid.     '^  Now,  (says 
this  Court,)  this  law  may  be  censured,  as  it  has  been,  as  an 
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unwise  and  unjast  exercise  of  legislative  power,  as  retroepeo- 
tive  in  its  operation,  *  *  *  s^  creating  a  oontracfe  be- 
tween parties  where  none  previously  existed.  All  this  may 
be  admitted,  but  the  question  we  are  considering  is,  does  it 
impair  the  obligation  of  the  contract  between  the  State  and 
Wharton,  or  his  alienee.''  And  the  Court  held  the  Act  not 
repugnant  to  the  Constitution  of  the  United  States. 

Now,  in  this  case,  the  law  does  not  touch,  nor  pretttid  to 
touch  the  contract  between  Akin  and  Welborn.  It  stands  as 
it  was  written,  without  the  crossing  of  a  d,  or  dotting  of  ao 
{.  It  is  neither  added  to,  nor  diminished.  It  stands  as  it 
was  written,  and  the  only  thing  done,  by  the  provisions  of 
the  Act,  under  consideration,  is  not  to  the  contract,  bat  oat- 
side  of  it.  The  process  of  the  Court  is  not  denied ;  the  en- 
forcement of  the  contract  not  refused.  The  simple  thing  to 
be  done  is  to  pay  the  tax  due  the  State,  discharge  this  (^li- 
gation to  the  State,  arising  out  of  the  contract,  and  then  the 
Courts  are  ready  and  open  to  grant  the  judgment  against 
Welborn.  If  no  tax  is  due,  the  creditor  must  say  so.  If 
the  tax  has  been  paid,  he  must  say  sa  If  it  has  not,  he 
must  pay  it,  and  the  contract  will  be  enforced  by  every  rea- 
edy  known  to  the  law.  In  this  case,  the  contract  clearly  is 
untouched. 

Now  let  us  see  what  is  changed  by  the  tax  provision  of 
the  Act  of  1870.  The  remedy  is  not  altered.  There  is  notk* 
ing  touched  in  the  provision  of  the  remedy.  It  remains  the 
same,  as  well  as  the  contract.  The  simple,  naked  proposittoa 
of  the  law  is,  pay  your  tax,  if  you  owe  it.  This  is  the  Ian* 
guage  of  the  law.  The  law  will  not  aflPect  either  the  oontraot 
or  remedy,  but  require  the  creditor  to  pay  tax,  before  he 
the  Courts.  Courts  are  maintained  by  taxation,  and  the 
quirement  upon  the  creditor  is,  pay  what  you  owe  the  State, 
before  you  take  your  judgment  to  compel  her  cilixeas  to  pay 
you. 

But  it  is  objected  that,  as  this  law  is  for  the  coUeotion  of 
revenue,  then  it  is  unconstitutional,  on  two  further  groonda: 
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let  The  title  of  the  Act  embraces  two  distinct  sabject  mat- 
ters ;  and,  2d.  This  Act,  if  to  raise  revenue^  originated  in  the 
Senate,  and  not  in  the  House  of  Representatives.  We  do  not 
think  there  is  any  force  in  either  of  the  objections.  The 
Act,  by  its  title,  refers  to  one  subject  matter.  The  revenue 
is  an  incident  to  the  main  purpose  of  the  Act,  and  this  an- 
swers the  other  objections ;  for  many  laws  result  in  revenuCj 
that  are  not  purely  Acts  to  raise  revenue.  This  law  purports 
to  impose  no  tax.  It  provides  for  how  creditors  may  use  the 
processes  of  the  Courts.  The  incidental  advantage  accruing 
to  the  debtor  is  consistent  with  the  spirit  of  the  law,  as  well 
as  its  letter. 

Now,  this  plea  presented  the  fact  that  the  note  sued  on  was 
in  renewal  of  an  old  debt,  due  before  the  1st  June,  1865. 
It,  therefore,  presented  what,  if  denied,  was  an  issuable  de- 
fense. If  it  was  not  denied,  it  stopped  judgment  until  the 
Act  was  complied  with.  If  it  was  denied,  it  was  a  fact  for 
the  jury  to  determine,  and  in  either  view  of  it,  we  think  the 
Court  erred. 

Upon  examination,  however,  of  the  facts  presented  by  the 
reoord,  it  appears,  in  the  motion,  that  the  note  sued  on  was 
given  in  settlement  of  a  claim,  which  the  plaintiff  held 
against  the  defendant,  and  also  the  transfer  of  an  execution, 
held  by  him  upon  Hamilton.  From  this  statement,  it  is  ap- 
parent that  this  note  was  not  given  in  renewal  of  a  debt, 
within  the  provisions  of  the  Act  of  1870,  and  while  we 
think  the  Court  erred  in  striking  the  plea,  still,  by  the  facts 
shown  in  the  motion,  we  do  not  hold  that  the  Court  should 
set  aside  the  judgment,  when  we  hold  the  judgment,  under 
the  &cts,  to  be  valid,  and  we,  therefore,  upon  this  ground, 
affirm  the  judgment  in  this  case. 

Waskeb,  Judge,  concurring. 

I  concur  in  the  affirmance  of  the  judgment  of  the  Court 
below^  on  the  ground,  that  the  Act  of  1870,  requiring  an  af- 
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fidavit  of  the  payment  of  taxes  on  all  debts  ooniraoted  prior 
to  the  1st  June,  1865,  as  a  condition  precedent  to  a  recovery 
by  suit  thereon  in  the  Courts  of  this  State,  is  unooofiUta- 
tional  and  void. 

MgCat,  Judge,  concurred,  but  furnished  no  opinion. 


Connally  &  Bbother,  plaintiffs  in  error,  va.  Pack  & 
\      Bowman,  defendants  in  error. 

The  6th  section  of  Act  28th,  October  12th,  1870,  which  aothorises  ft 
defendant  in  a^.  fa.  to  deny  onder  oath  the  plaintiff's  affidavit  that  the 
taxes  due  upon  the  debt  had  been  paid,  and  providing  that  the  issue  tfau 
made  shall  be  returned  and  tried  as  other  affidavits  of  illegality,  stands 
upon  the  same  footing  as  the  first  and  second  sections  of  the  Act,  aod  is 
hot  unconsjLitutional.    Warner,  Judge,  dissenting. 

Relief  Act  of  October,  1870.  Constitutional  law.  Before 
Judge  Hopkins.  Fulton  Superior  Court.  April  Term, 
1871. 

Peck  &  Bowman  had  €Lfi,fa,  against  Connally  and  Brother 
levied  upon  defendants'  land.  They  made  affidavit^  on  11th 
Aprily  1871,  that  said  j!. /a.  was  proceeding  illegally,  because 
it  was  founded  upon  a  debt  contracted  prior  to  June,  1865, 
and  plaintiffs  had  levied  it  without  having  made  an  affidavit 
that  they  had  paid  all  legal  taxes  due  on  said  debt  as  re- 
quired by  the  Eelief  Act  of  October,  1870.  The  sheriff  re- 
turned the  papers  into  Court  then  in  session.  Plaintiff's 
counsel  asked  the  Court  to  order  the  sheriff  to  proceed  ia 
spite  of  said  affidavit.  Defendant's  counsel  objected  that  the 
illegality  was  returnable  to  the  next  term  of  the  Court,  and 
could  not  be  sooner  heard.  The  plaintiff's  counsel  rgoined 
that  said  affidavit  was  a  nullity  because  said  Act  was  uncon- 
stitutional. Upon  that  ground  the  Court  ordered  the  jL/o* 
to  proceed.    This  is  assigned  as  error. 
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Ck)LLi£H  &  HoYT  for  plaiDtiffs  in  error. 
A.  W.  Hamnond  &  Son  for  defendants. 
McCat,  Judge. 

We  are  unable  to  see  any  reason  why,  if  this  Act  is  consti- 
tutional, as  applied  to  actions  pending,  it  is  not  equally  so  as 
to  judgments  and  executions.  There  is  the  same  propriety 
for  saying  to  the  owner  of  a  judgment,  you  shall  not  proceed 
upon  it  until  you  pay  to  the  Sta^  the  taxes  you  owe  upon  it, 
as  there  is  in  saying  to  a  plaintiff  in  a  pending  suit,  you  shall 
not  have  a  judgment  until  you  pay  the  taxes. 

Indeed,  it  seems  to  me  there  is  less  objection  to  the  law  as 
applied  to  judgments;  no  time  is  fixed.  The  plaintiff  can 
proceed  whenever  he  makes  the  affidavit.  If  he  is  not  ready 
to  make  it  to-day,  if  he  cannot  make  it,  it  is  in  his  power  to 
qualify  himself  by  paying  the  taxes  and  to  make  it  whenever 
he  gets  ready. 

As  we  have  construed  this  law,  to-wit :  that  it  only  de- 
nies the  rights  of  the  plaintiff  to  go  on  until  he  pays  and 
swears  he  has  paid  the  tax,  we  think  the  restraint  nothing 
but  the  legitimate  and  proper  exercise  of  the  rights  of  the 
State.  It  impairs  no  contracts,  it  divests  no  rights ;  it  sim- 
ply says,  '^do  your  duty  before  you  use  the  State's  process  to 
compel  others  to  do  their  duty  to  you." 

Without  doubt,  a  judgment  is  taxable  property.  Without 
doubt,  under  our  laws,  in  force  for  many  years,  this  debt  owes 
to  the  State  its  burden,  and  it  seems  to  us  dear  that  it  is  in 
the  power  of  the  State  to  deny  the  use  of  its  process  to  en- 
force it,  until  the  burden  is  discharged. 

Judgment  reversed. 

LoCHRANE,  Chief  Justice,  concurred  and  Wabneb, 
Judge,  dissented,  but  neither  furnished  any  opinion. 
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A.  H.  Colquitt,  plaintiff  in  error  vs.  Merger  &  DeGbaf- 

FENREiD^  defendants  in  error. 

1.  The  Act  of  1869,  authorizing  attorneys  to  make  oath  to  setting  vp 
issuable  defenses  to  suits  founded  on  contract,  does  not  alter  sectionfl 
8410  and  8412  of  the  Code,  requiring  pleas  to  the  jurisdiction  to  be 
pleaded  in  person,  and  to  be  sworn  to  by  the  defendant. 

2.  A  plea  to  the  jurisdiction  may  be  filed  at  any  time  before  the  defeod* 
ant  has  appeared  and  pleaded  to  the  merits,  and  if  he  has  filed  a  plM 
to  the  jurisdiction  at  the  first  term,  which  has  been  stricken  becsoM 
not  sworn  to,  he  may,  if  he  has  filed  no  plea  to  the  merits,  still  file 
his  plea  to  the  jurisdiction.    Sea  Lochrake,  Chief  Justice,  concarriog. 

,  Pleading.   Attorneys.   Constitutional  law.   Before  Jadge 
HoPKiNa    DeKalb  Superior  Court.    March  Term,  1871. 

Mercer  &  DeOraffenreid  sued  Colquit  in  said  counij,  upon 
an  open  account.  The  cause  was  returnable  to  March  term, 
1870.  The  sheriff  returned  that  he  served  Colquit  by  leav- 
ing a  copy  at  his  'M welling  house.''  Oolquit's  attorney 
pleaded  at  March  Term^  1870,  that  Colquit  did  not  reside  in 
said  county,  but  in  Baker  county,  Georgia,  and  swore  to  the 
plea.  Plaintiff's  counsel  moved  to  strike  the  plea,  because 
it  was  not  sworn  to  by  the  defendant.  This  was  oyerraled. 
On  the  trial  the  jury  found  that  Colquit  did  not  reside  in  De- 
Kalb county.  Plaintiffs  moved  for  a  new  trial,  upon  the 
ground  that  said  ruling  was  wrong.  The  Court  granted  a 
new  trial,  and  upon  a  renewal  of  said  motion,  struck  the 
plea.    This  is  assigned  as  error. 

C.  F.  Akers,  for  plaintiff  in  error.  Attorney  may  swear 
to  "issuable  defense;'*  Acts  of  1869,  page  131.  Plea  to 
jurisdiction  is  issuable  defense :  3  Bl.  Com.,  315;  1  Ch.  oo 
PI.,  661. 

L.  J.  WiKK,  for  defendants.  Plea  to  jurisdiction  must  be 
sworn  to  by  defendant:  B.  Code,  sees.  3410,  3412.  Appear- 
ance waives  jurisdiction  :  1  Ch.  on  P.,  444.  Issuable  plea 
means  plea  to  merits:  1  Ch.  Ph  611 ;  41  Ga.  B.  410. 
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McCay,  Judge. 

Was  the  plea  to  the  jurisdiction  properly  filed  ?    The  Code 
Bedion  3410,  provides  that  such  a  plea  must  be  pleaded 
ID  person,  and,  by  section  3412,  it  must  be  sworn  to.     The 
implication  is  almost  irresistible  that  the  oath  must  be  by 
the  party,  and  such  has,  without  doubt,  always  been  the 
practice  in  this  State.     It  is,  however,  insisted  that  the  Act 
of  1869  changes  this  practice,  and  that  such  a  plea  may  now 
be  sworn  to  by  an  attorney  if  the  defendant  is  not  a  resident 
of  the  county  where  the  suit  is  pending.     That  Act  provides 
that  in  suits  upon  contracts,  if  the  defendant  is  resident  out 
of  the  county,  ''  issnable  '^  pleas  may  be  sworn  to  by  the 
attorney.     Why  not  (dl  pleas  ?     And  why  only  in  suits  upon 
eoniraets  f    Clearly,  as  it  seems  to  us,  with  some  special  in- 
tent.    The  Constitution  of  1868  provides  that  in  suits  upon 
contracts  the  Court  shall  give  judgment  without  the  inter- 
vention of  a  jury,  where  an  issuable  defense  is  not  filed  un- 
der oath :  Con.  Art.  6,  par.  3.     As  this  has  been  understood 
to  apply  to  pending  suits  as  well  as  to  suits  afterwards 
brought,  it  happened  that  defendants,  who,  since  the  bring- 
ing of  the  suit,  had  moved  to  other  counties,  were  put  to 
great  inconvenience,  and  their  pleas  heretofore  filed  were  dis- 
missed for  want  of  the  affidavit.     To  remedy  this  evil  in  the 
main,  the  Act  of  1869  was  passed.     Its  whole  language 
shows  that  it  has  reference  to  the  cases  arising  under  the  pro- 
vision of  the  Constitution  to  which  we  have  referred. 

What,  then,  is  the  meaning  of  this  clause  of  the  Consti- 
tution: ^'The  Court  shall  render  judgment  without  the  ver- 
dict of  a  jury  in  all  civil  cases  founded  on  contract,  where 
an  issuable  defense  is  not  filed  under  oath?"     It  is  a  settled 
rale,  in  the  construction  of  statutes,  that  technical  words  are 
to  be  understood  in  their  technical  sense.     The  phrase,  ^'is- 
auable  defense,''  is  a  technical  phrase.     In  the  books  upon 
pleading,  it  means  a  plea  to  the  merits,  properly  setting  forth 
a  legal  defense.    It  is  specially  contradistinguished  from  a 
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plea  in  abatement,  or  any  plea  going  only  to  delay  the  case. 
And  by  using  the  words,  "contract  '^  and  "  issuable  defenae/' 
the  implication  clearly  is  defense  to  the  oontraet  or  to  tie 
merits. 

We  must  construe  the  Constitution  in  the  light  of  the  his- 
tory of  the  subject.  Previously,  pleas  in  abatement  had  all 
to  be  sworn  to :  Code,  3404.  But  pleas  to  the  merits  needed 
not  to  be  sworn  to.  A  simple  statement,  in  proper  form, de- 
nying the  right  of  the  plaintiff  to  recover,  for  any  reaaoD,  if 
it  was  not  demurrable,  required  a  jury  to  pass  upon  theiasne 
thus  presented.  The  result  was  delay.  Even  the  general 
issue,  which  was  considered  pleaded,  if  the  defendant  an- 
swered at  the  first  term,  required  a  jury.  Nay  even  io  a 
suit  on  an  account  where  the  defendant  was  personally  served, 
a  judgment  by  default  required  a  jury  to  pass  upon  the  ev- 
idence the  plaintiff  presented :  Code,  3405, 3406.  The  Con- 
stitution intended  simply  to  change  this,  and  to  provide  that, 
even  in  pleas  to  the  merits,  the  verification  should  be  required, 
or  a  jury  trial  should  not  be  had. 

Pleas  in  abatement,  dilatory  pleas,  were  not  within  the 
mischief,  nor  are  they  covered  by  the  words  ^'issuable  de- 
feuse.^'    The  law  as  to  them  stands  as  it  did  befbra 

It  is  true  a  plea  in  abatement  is  a  plea,  and  if  it  be  proper- 
ly pleaded  issues  may  be  found  on  it.  In  the  ordinarj 
meaning  of  the  word  "plea,"  and  of  the  word  "issuable," 
such  pleas  may  be  called  issuable  pleas,  but  when  these  two 
words  are  used  together,  "issuable  plea,"  or  "issuable  defense," 
they  have  a  technical  meaning  to*wit :  pleas  to  the  merits. 
We  conclude,  therefore,  that  neither  the  Constitution  of  1868f 
nor  the  Act  of  1869  had  any  reference  to  pleas  in  abatement, 
which  are  not  "defenses"  to  the  contract  We  feel  the  more 
disposed  to  affirm  the  judgment  of  the  Court  on  this  ground 
because  there  is  nothing  in  the  Act  of  1869  relieving  the  de- 
fendant from  pleading,  in  person^  a  plea  to  the  jurisdiction 
which  is  the  express  requirement  of  section  3410  of  the  Code. 
The  question  of  the  residence  of  the  party,  and  most  pleas  to 
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the  jurisdiction  in  this  State  tarn  on  residence^  is  so  much  a 
matter  of  intention  that  there  is  great  propriety  in  requiring 
the  defendant  to  verify  it  by  his  own  oath. 

2.  But  we  are  of  opinion  that  the  defendant  may  yet, 
80  &r  as  appears  from  this  record,  put  in  his  plea.  It 
is  true  that  the  Code,  section  3412,  requires  such  a  plea 
to  be  put  in  at  the  first  term;  but  this  is  to  be  taken  in 
connection  with  3408  and  3409,  and  must  mean  if  he  pleads 
also  to  the  merits,  since  it  is  expressly  provided  that  he  does 
not  waive  his  plea  unless  he  pleads  to  the  merits  without 
pleading  also  to  the  jurisdiction.  The  residence  of  the  de- 
fendant in  the  county  where  the  suit  is  brought  is  a  sine  qua 
non  under  the  Constitution.  It  cannot  even  be  waived  so  as 
to  affect  the  rights  of  third  persons:  Code,  3408.  And  the 
defendant  may  deny  it,  even  after  judgment,  if  he  had  not 
waived  it :  Code,  3536.  What  the  party  may  deny  after 
judgment  he  surely  may  deny  before  judgment. 

This  plea  by  his  attorney  having  been  stricken,  he  has  as 
yet  pleaded  nothing,  and  has  not,  therefore,  waived  the  juris* 
diction,  and  may  now  plead  it  in  person  and  under  his  own 
oath. 

Judgment  affirmed. 

LocHBANE,  Chief  Justice,  concurring. 

I  have  some  doubt  in  this  case  as  to  the  ruling  of  the 
Court  construing  the  Act  of  1869.  That  Act  declares  ^'  that 
from  and  after  the  passage  of  this  Act,  in  all  civil  cases 
founded  on  contract,  where  there  is  an  issuable  defense,  and 
where  the  defendant  does  not  reside  in  the  county  in  which 
suit  is  pending,  it  shall  and  may  be  lawful  for  the  agent  or 
attorney  at  law  of  such  defendant  to  make  oath  to  the  plea, 
and  the  same  shall  be  as  good  and  sufficient  as  if  made  by 
the  defendant  himself.^' 

The  Constitution,  section  5174,  declares  *^  the  Court  shall 
render  judgment  without  the  verdict  of  a  jury  in  all  civil 
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eases  fovmded  on  eoniraet  when  an  issuable  defense  is  not 
filed  on  oath/' 

The  question  is,  whether  the  limitation  in  the  CoBstitutiaii 
applies  to  the  Judge  rendering  judgment  without  a  jiuy,  or 
applies  to  the  character  of  the  issuable  defense  bj  limiting 
such  defense  to  be  a  defense  to  the  merits. 

It  strikes  me  that  the  limitation  is  on  the  Court  The 
language  is,  in  any  case,  founded  on  contract,  when  no  issoa- 
ble  defense  has  been  filed  on  oath  the  Court  will  rendtf 
judgment  without  a  jury^  just  as  if  it  say,  in  cases  where 
an  issuable  defense  is  filed  the  Court  will  not  render  judg- 
ment without  the  intervention  of  a  jury. 

The  only  question^  therefore,  is :  Is  a  plea  to  the  jurisdic- 
tion an  issuable  defense  ?  No  doubt  about  its  being  so.  If 
it  is,  the  Court  cannot  give  judgment,  and  if  it  is  an  attorney 
may  swear  to  it  by  the  Act  of  1869 ;  for  the  Act  is,  where 
there  is  an  issuable  defense  the  attorney  may  swear  to  it 

But  the  construction  placed  upon  the  Constitution  is,  that 
it  means  an  issuable  defense  to  the  contract;  in  other  words, 
a  plea  to  the  merits,  and  an  attorney,  by  the  Act  of  1869, 
may  swear  only  to  this  **  issuable  defense." 

It  is  not  without  doubt  in  my  mind  but  that  the  issuable 
defense^  contemplated  by  the  Constitution,  is  any  issuable  de- 
fense  which,  when  filed  and  verified,  prevents  the  Courts 
rendering  judgment,  and  the  Act  of  1 869  authorizes  the  veri- 
fication, by  an  attorney,  of  ''  an  issuable  defense."  That  a 
plea  to  the  jurisdiction  being  a  plea  required  by  law  to  be 
pleaded  in  person,  may,  by  this  fiict,  not  come  within  the 
spirit  of  the  Constitution,  strikes  my  mind  with  reasoning 
force,  and,  for  this  reason,  while  a  plea  to  the  jurisdiction  is 
an  issuable  defense,  and  while  attorneys  may  verify  issuable 
defenses^  and  they  have  the  same  force  as  if  done  by  the  de- 
fendant in  person  by  the  Act  of  1869;  still,  as  this  Court  uas 
decided  it  not  to  apply  to  cases  of  pleas  to  the  jurisdiction, 
I  concur  in  the  judgment 
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Deulah  M.  Venable^  plaintiff  in  error,  va,  James  W. 

Craig,  defendant  in  error. 

1.  When  a  libel  for  divorce  waa  filed  in  1868,  in  Jackson  oonntj,  and  with 
it  a  schedale  of  the  property  owned  by  the  hasband  at  the  time  of  the 
separation,  in  which  was  included  ''  a  city  lot,  in  the  city  of  Atlanta," 
and  the  husband,  in  1866,  before  the  final  verdict  sold  the  lot  to  a  pur- 
chaser, who  had  no  actual  notice  of  the  pendency  of  the  libel,  and  the 
jury,  on  the  final  trial,  granted  to  the  wife  a  divorce,  a  viniculo  nuUri- 
moniit  and  decreed  to  her,  as  alimony,  the  real  estate  mentioned  in 
the  schedule,  for  life,  with  remainder  to  the  children : 

Heldy  That,  under  section  1720  of  the  Code,  the  sale  by  the  husband, 
after  the  filing  of  the  libel,  the  said  sale  not  being  in  payment  of  pre- 
existing debts,  did  not  vest  the  title  in  the  purchaser  so  as  to  prevent 
the  vesting  thereof  in  the  wife,  according  to  the  verdict  of  the  jury, 
on  the  final  trial  of  the  divorce  case.  The  purchaser  bought  subject 
to  the  said  verdict,  and  his  want  of  actual  notice  does  not  protect  him. 

2.  Negotiations  and  agreements  between  husband  and  wife,  pending  a 
libel  for  divorce,  as  to  the  alimony  of  the  wife,  and  agreements  be- 
tween them  in  relation  thereto,  are,  by  presumption  of  law,  merged 
in  the  final  verdict  of  the  jury  in  the  divorce  suit,  and  a  purchaser 
from  the  husband,  pending  a  suit  of  property,  mentioned  in  the  sched- 
ule, is  bound  by  the  verdict,  as  is  the  husuand,  as  to  the  legal  rights  of 
the  wife  to  the  property,  unless  he  can  show  fraud  in  the  verdict  af< 
fecting  his  rights,  and  to  do  this,  he  must  attack  the  judgment  before 
the  Court  which  rendered  it,  as  he  is  a  privy  thereto. 

3.  When,  in  a  schedule,  filed  with  a  libel  for  divorce,  there  is  contained 
an  item  of  **  a  city  lot  in  Atlanta,  worth  $5,000  00 :'' 

Heldj  That,  as  the  schedule  purports  to  be  all  the  property  of  the  hus- 
band, the  description  is  sufficient  to  put  everybody  upon  notice,  if 
there  be,  in  fact,  but  one  such  lot.  Lochrane,  Chief  Justice,  dissent- 
ing. 

Jadgments  binding  on  parties  and  priviee.  Lis  pendens. 
Divorce.  Before  Judge  Hopkins.  Fulton  Superior  Oourt. 
April  Term,  1871. 

Craig's  bill  against  Mrs.  Venable  made  this  case :  On  the 
6th  of  August,  1866,  he  having  lately  moved  into  this  State 
and  settled  in  Fulton  county,  bought,  at  public  auction  salej 
lot  number  thirty-six,  on  the  west  side  of  Marietta  street^  in 
Atlanta,  Geoi^ia,  containing  a  half  acre,  at  $2,800  00^  cash^ 
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and  paid  the  aactiooeer  for  it,  and  took  a  deed  therefor  from 
John  Yeuable.    The  property  had  been  advertised  for  sale, 
in  a  public  gazette  in  Atlanta.     He  took  possession,  and 
built  upon  it  a  dwelling  and  store,  etc.,  at  a  cost  of  $5,300  00. 
About  twelve  months  afterward,  he  heard  that  Venable's 
wife  claimed  that  said  property  had  been  set  apart  to  her  as 
permanent  alimony,  when  she  was  divorced  from  Veoable. 
Before  this,  he  did  not  know  that  Venable  had  a  wife,  nor 
anything  of  their  separation,  etc.     He  then  got  from  Jacksoa 
county,  Georgia,  a  copy  of  a  record,  showing  the  following 
facts :  In  February,  1864,  Mrs.  Venable  sued  John  Veoable 
for  a  divorce,  because  of  adultery,  and  he  was  served.    She 
claimed  no  alimony,  nor  did  she  file  any  schedule  of  property 
owned  by  Venable  at  the  time  of  separation.    Venable  plea- 
ded not  guilty,  and  condonation,  and  claimed  a  divorce  from 
her  for  cruel  treatment.     In  August,  1866,  a  jury  gave  her 
a  first  verdict  of  divorce  a  mniciUo  matrimonii.     During 
August  Term,  1866,  of  said  Court,  or  afterwards,  she  made 
out  and  swore  to  a  schedule  of  property,  purporting  to  give 
a  list  of  the  property  owned  by  Venable  in  1863,  when  they 
separated.   There  was  therein  realty,  estimated  at  $5,80000, 
and  personalty,  estimated  at  $2,775  00.     Of  this  realty  was 
^<  one  lot  in  the  city  of  Atlanta,  worth  $5,000  00."    This 
is  the  lot  which  Craig  bought  as  aforesaid.     It  does  not  ap- 
pear when  said  schedule  was  filed  in  the  Clerk's  office.    In 
August,  1867,  the  jury  rendered  a  verdict  finally  divorcing 
her  from  said  Venable,  giving  to  her  during  her  life,  and  to 
the  children  after  her  death,  all  the  property  mentioned  in 
the  schedule,  and  recommending  that  Venable  be  allowed  to 
marry  again.    The  Court  entered  judgment  accordingly,  and 
ordered  a  writ  of  possession  to  issue  according  to  law.     This 
judgment  excepted  any  part  of  the  land  which  might  be  in 
possession  of  any  bona  fide  purchaser,  in  payment  of  a  debt 
due  before  the  separation.    I'he  writ  of  possession  is  now  held 
by  the  sheriff,  and,  under  it,  he  is  about  to  turn  Craig  ont  of 
possession  of  said  land.    Venable  told  Craig  that  he  used 
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said  (2,800  00  in  paying  his  debts,  existing  at  the  time  of 
the  separation. 

Besides,  on  the  14th  of  October,  1863,  Mrs.  Venable  had 
presented  to  Venable  a  deed  of  separation,  in  which  he  gave 
her  various  specified  property,  in  lieu  of  any  alimony,  to 
which  she  acceded,  in  writing.  Afterwards,  she  changed  her 
mind,  and  she  and  he  entered  into  a  written  contract,  by  which 
he  gave  to  a  trustee,  for  her,  a  negro  man  and  $3,000  00,  in 
consideration  of  which  she  released  all  claims  upon  him  in 
fuiuro.  She  had  not  then  sued  him.  This  paper  was  sealed 
and  recorded  in  said  county  of  Jackson,  on  the  18th  of  Au- 
gust, 1864.  The  object  of  the  divorce  suit  at  first,  was  sim- 
ply to  obtain  a  divorce.  The  schedule  was  an  after-thought. 
Venable  had  moved  off  to  a  considerable  distance,  and  be- 
cause of  said  provision,  already  made,  supposed  there  would 
be  no  claim  of  alimony  in  said  case.  Or,  she  and  her  hus- 
band colluded  to  let  him  have  a  divorce  also,  and,  therefore, 
he  made  no  resistance  as  to  the  matter  of  alimony.  This  col- 
lusion was  a  fraud  upon  Craig,  because  he  was  a  bona  fde 
purchaser,  for  value,  without  notice  of  any  of  the  facts.  Be- 
cause of  the  time  and  occasion  of  filing  said  schedule,  and  its 
vagueness,  and  because  of  said  fraud,  he  prayed  for  an  in- 
junction against  said  writ  of  possession,  etc.  He  prayed  that 
she  and  Venable  answer,  etc.  Venable  was  not  served.  She 
answered  that  she  did  not  make  the  contract  for  a  provision 
in  lieu  of  alimony,  and  that  Adams,  the  trustee,  never  signed 
it;  that  she  did  file  a  schedule  of  property  when  the  suit  was 
begun;  that  the  paper  alluded  to  by  Craig  was  but  an  estab- 
lished copy  of  the  original,  which  had  been  lost,  and,  not 
seeing  said  advertisement,  or  knowing  of  the  sale,  denied  all 
fraud  or  collusion.  She  said  her  suit  was  notice  to  the  world, 
and,  therefore,  the  property  was  hers,  by  law,  and  worth 
$700  00  per  annum  for  rent,  and  that  Craig  must  look  to 
Venable  upon  his  warranty. 

Upon  the  trial,  (which  was  before  the  Judge  only,  by  con- 
sent,) Craig  testified  to  the  bona  fides  of  his  purchase,  his 
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want  of  notice,  his  improvements,  etc.,  as  he  had  avened, 
and  that  he  never  heard  of  the  agreement  as  to  alimony  till 
afler  the  litigation  began.  His  counsel  then  read  in  evideooe 
said  agreement.  It  purported  to  be  a  deed  from  Yenable  to 
one  Adams,  because  of  permanent  separation  from  his  wife, 
conveying  to  him,  as  trustee,  a  negro  man  and  $3,000  00  in 
cash,  for  her  and  the  chihirens'  support  during  her  life^ 
and  at  her  death  to  the  children,  and  she,  in  considaratioa 
of  the  premises,  released  him  from  all  future  daim  for 
support  for  all  time  to  come.  It  contained  a  covenant,  by 
Adams,  to  hold  the  said  property  as  such  trustee.  It  was 
noL  signed  by  Adams,  was  signed  and  sealed  by  her  and 
Venable,  and  was  witnessed  by  one  Thompson  and  a  Jostioe 
of  the  Peace  named  Randolph.  It  was  dated  the  4th  of 
November,  1863,  and  was  recorded  in  Jackson  county  on  the 
4th  of  August,  1864.     Here  Craig  rested  his  cause. 

Mrs.  Yenable    testified    that  Thompson  and   Sandotph 
brought  said  paper  to  her  to  sign  several  times  before  she 
signed  it;   that  she  did  not  sign  it  till  February,  1864. 
Thompson  was  her  son-in-law.     He  came  to  Adams'  where 
she  was  staying,  told   her  it  was  a  paper  '^  fixed  op  for 
Court,"  and  she  must  sign  it ;  she  said  he  was  deoeiving  her, 
but  he  said  he  was  not,  and  after  about  a  half  boor's  hesiti- 
tion  she  signed  it  without  knowing  what  was  in  it,  not  hav* 
ing  read  it  nor  heard  it  read,  nor  heard  its  contents  men- 
tioned.    She  supposed  it  might  be  some  paper  drawn  by  her 
attorney,  Silman.     In  October,  before  signing  the  fn^pttj  a 
negro  man  was  sent  to  her  to  work,  he  was  sick,  stayed  but 
two  days,  and  she  sent  him  back.    No  money  was  paid  unda 
said  contract.     They  were  married  in  1841,  and  have  five 
children,  aged  seven,  ten,  fifteen,  twenty-four  and  twenty- 
seven  years,  respectively.    She  dented  any  oollusioa  with 
Yenable,  or  consent  that  he  might  be  relieved  from  disabil* 
ity  to  marry.   She  said  he  had  proposed  to  give  her  property 
in  lieu  of  alimony,  but  she  had  refused.     She  denied  seeii^ 
said  advertisement  or  knowing  anything  of  the  sale  till  after 
her  final  divorce. 
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Adams  testified  that  he  is  Yenable's  half-brother ;  that 
he  came  in  just  after  Mrs.  Venable  had  signed  said  papeTj 
and  was  requested  to  sign  it,  bat  refused,  saying  he  would 
have  nothing  to  do  with  the  matter.  He  thinks  it  was 
stated  that  it  was  the  same  paper  which  her  attorney  had 
brought  to  her  to  sign,  that  paper  he  had  refused  to  sign 
because  he  thought  the  provision  for  her  was  insufficient.  He 
said  Venable  paid  him  no  money  nor  property,  that  the 
negro  man  was  sent  to  his  house  in  October  before,  in  bia 
absence,  and  upon  his  return  he  took  him  back  to  Venable. 

Thompson  testified  that  in  February,  1864,  Venable  per- 
suaded him  to  take  said  paper  to  Mr&  Venable  to  sign  ;  that 
he  did  not  read  it,  nor  does  he  believe  Mrs.  Venable  know  its 
contents ;  but  while  she  obstinately  refused  at  first  to  sign  it, 
said  she  ought  to  be  at  home  with  her  husband,  and  as  he, 
Thompson,  believed,  signed  it,  thinking  it  might  result  in 
her  returning  home.  Adams  refused  to  sign  it  for  '^various 
reasons.'' 

Mr.  Marler  testified  that  Venable  employed  him  to  defend 
said  suit,  in  1866.  He  advised  him  to  make  the  best  com- 
promise he  could,  as  to  alimony,  and  not  to  defend  the  suit. 
His  property  in  Jefierson  is  claimed  by  Thompson.  He  has 
heard  Venable  speak  of  his  Atlanta  property.  When  the 
case  came  up  for  trial  the  schedule  was  lost,  and  Silman,  her 
attorney,  presented  the  one  mentioned  in  the  bill,  saying  it 
was  a  copy  of  the  lost  one,  except  that  the  (Confederate  valu- 
ation had  been  reduced  to  United  States  currency,  and  that 
it  was  sworn  to  because  it  was  possibly  not  an  exact  copy  of 
the  lost  one.  Marler,.  believing  it  was  a  correct  copy,  except 
as  aforesaid,  consented  that  it  might  be  established  in  lieu  of 
the  original,  and  that  was  done. 

Mr.  Silman  testified  that  he  filed  the  lebel  for  divoroe, 

^witb  a  sworn  schedule  attached  to  it,  in  which  schedule  was 

a  house  and  lot  in  Atlanta.    The  papecs  were  lost  and  he 

established  copies;   the  copy  schedule  omitted  the  slaves 

^and  Confederate  money  mentioned  in  the  first  schedule;  and 

Vol.  xlit— 29» 
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changed  the  value  of  the  other  items  by  putting  them  in 
United  States  currency.    This  was  sworn  to  by  Mrs.  Yena- 
ble^ and  was  established,  by  consent  of  Venable's  attoroey, 
as  a  copy  of  the  original.     Before  filing  the  libel,  he  presented 
to  Venable  a  list  of  items  of  property  which  Mrs.  Yenable 
desired  to  have  set  apart  for  her,  and  he  agreed  to  all  bat  one 
item ;  he  objected  to  giving  her  a  negro  woman  and  fitmily, 
saying  they  would  be  an  expense  to  her.    He  indorsed  upon 
the  paper  his  willingness  to  comply,  but  she  changed  her 
mind  before  the  matter  was  consummated.     He  drew  a  paper 
for  her  to  sign,  relinquishing  claim  of  alimony  in  considers* 
tion  of  property  to  be  settled  upon  her,  and  took  it  to  her, 
but  she  refused  to  sign  it  and  he  had  no  more  to  do  with  the 
negotiations.     He  thought  Venable's  said  offer  was  reasona- 
ble, considering  his  pecuniary  condition.   The  house  and  lot, 
and  personalty  perhaps,  in  Jefferson,  were  sold  under  JL  J<l 
against  Venable,  and  said  Thompson  bought  them.    It  fns 
never  understood  that  the  recorded  settlement  stopped  claim  for 
alimony,  or  that  he  would  not  resist  Venable's  being  relieved 
from  the  disability  to  marry,  nor  did  Mrs.  Venable  give  an j 
such  directions.    Venable's  counsel  made  no  defense,  except 
to  ask  that  he  be  relieved  from  disability,  and  witness  appealed 
to  the  Judge  to  relieve  him,  because  he  thought  it  was  right 
They  did  not  present  said  deed  of  settlement,  but  they  did 
nothing  to  show  that  they  were  favoring  Mrs.  Venable.   He, 
Silman,  never  saw  the  advertisement  of  the  sale  of  the  Atlan- 
ta lot. 

Mr.  Thurmond  testified  that  he  was  one  of  Venable's  coun- 
sel, and  that  they  did  not  offer  said  recorded  deed,  because 
they  were  advised  Mrs.  Venable's  signature  to  it  was  ob- 
tained unfairly,  Adams  never  signed  it,  and  the  property 
and  money  mentioned  in  it  were  not  delivered.  The  libel 
for  divorce,  with  all  the  proceedings  thereon,  were  exhibited 
to  the  bill  and  went  as  evidence  to  the  Court. 

He  decided  in  favor  of  the  defendant.  Complainant  moved 
for  a  new  trial  upon  the  ground  that  the  finding  was  contra- 
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ry  to  the  evidence,  the  law  and  equity ;  because  the  Court 
erred  in  holding,  first,  that  said  recorded  settlement  was 
biading  on  complainant ;  and,  second,  that  its  legal  suffi- 
ciency, validity  and  adequacy  as  to  amount  were  not  in  issue 
in  said  divorce  suit,  and  there  adjudicated  against  Venable; 
and,  third,  that  the  notice  to  Craig  by  li8  pendens  was  insuf- 
ficient, because  of  the  vague  description  of  the  property ;  and 
fourth,  that  Mrs.  Venable's  signing  said  deed  put  it  in  Ven- 
able's  power  to  sell  the  property  to  Craig,  especially  when 
said  deed  is  void  for  want  of  a  trustee.  A  new  trial  was 
refused  and  error  is  assigned  on  said  grounds. 

HiLLYER  &  Brother,  for  plaintiff  in  error.  Parties  and 
privies  bound  by  fair  judgment:  R.  Code,  sees.  3538,  3535, 
3776,  6074, 3121 ;  2  Story's  Eq.  Ju.,  sees  894-5-6-7,  884 ;  14 
How.  R.,  70,  384  ;  12  Vt.  R.,  619 ;  13th,  477 ;  19th,  581 ;  5 
How.  R.,  142;  9th,  279;  17th,  443;  Adams  Eq.,  197;  6 
Paige's  R.,  624;  16  Ala.  R.,  280 ;  17th,  672 ;  1  John.  Cas.,  491. 
Neglect  of  counsel  does  not  change  it :  Hilliard  on  Neg.,  85; 
B.  Code  sec  3700.  Deed  between  husband  and  wife,  without 
trustee,  void :  R.  Code,  sees.  2688,  1743,  1776;  8  John.  R. 
73 ;  5  Day's  R.,  47 ;  B  Ga.  R.,  349 ;  2  Ves.  R.,  352,  359, 
361 ;  6  Bligh  (U.  8.)  376;  2  Story's  Eq.  Ju.,  sec.  1428  and 
note ;  14  S.  and  M.  R.,  59  ;  2  Kent's  Com.,  176.  Deed  not . 
acted  upon  no  estoppel ;  2  Parsons  on  C,  808,  note  x.;  30 
Ga.  R.,  722 ;  13th,  526. 

COL.L.LEB  &  HoYT ;  B.  H.  Thrasher  ;  Robert  Baugh, 
for  defendant.  Husband  may  bar  wife's  right  to  alimony  by 
a  settlement:  R.  Code,  sees.  1736-7-9.  No  necessity  for  a 
trustee:  R.  Code, sees.  1783-4,  1776.  Innocent  purchaser, 
without  notice,  protected :  R.  Code,  sees.  3037,  2590,  2598 ; 
16  Ga.  R.,  190;  2  Vesey,  Jr.,  R.,  457;  10  Peters  R.,  210; 
2  Story's  Eq.  Juris.,  sees.  1562-3.  Lis  pendens  not  appli- 
cable, because  at  purchase  there  was  no  schedule,  and  when 
it  was  filed  it  was  too  vague:  2  Wallace's  S.  C.  R.,  250;  9 
Paige's  R.,  317;  16  Ga.  R.,  81 ;  R.  Code,  sees.  1720, 1721. 
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Alimony  may  be  from  wrpw  of  estate,  or  otherwise  as  joiy 
may  decide :  B.  Code,  sea  1719.  The  verdict  is  void  as  to 
tbis  lot  for  uncertainty:  30  Ga.  R.,  608. 

McCat,  Judge. 

1.  Section  1720  of  tbe  Revised  Code  is  in  tbese  wonb: 
''After  a  separation  no  transfer  by  the  husband  of  aoj 
of  tbe  property,  except  bcna  fide  in  payment  of  pre* 
existing  debts,  shall  pass  the  title  so  as  to  avoid  the  vest- 
ing thereof,  according  to  the  final  verdict  of  the  jtnj 
in  the  cause/'  Unless  this  section  is  to  bave  scHne  other 
meaning  than  appears  upon  its  fiice,  every  purchase  of 
property  from  the  husband,  after  the  separation,  takes 
tbe  title  snigect  to  tbe  final  verdict  of  the  jury  in  the 
divorce  cause.  It  is  said  that  this  meaning  is  so  unreasona- 
ble, so  contrary  to  justice  and  propriety,  that  it  is  the  datj 
of  the  Court,  if  possible,  to  give  the  section  a  diffmnt  c(ni- 
stmction.  It  is  contended  that  the  exception  in  the  sectioo, 
"except  bona  fide  in  payment  of  pre-existing  debts,"  furnished 
a  fair  opening  for  such  a  construction.  One  little  word  "  or," 
it  is  insisted,  ought  to  be  inserted  so  as  to  make  the  excep- 
tion read,  "except  bona  fide,  or  in  payment  of  the  pre- 
existing debt&"  Tbis,  it  is  said,  would  protect  bona  fidt 
purchasers,  without  notice  of  the  sqmration.  This  class  of 
persons,  it  is  said,  are  not  only  entitled  to  be  protected  upon  i 
principles  of  justice,  but  are,  by  another  section  of  the  Code,  j 
section  3037,  declared  entitled  to  it  in  very  broad  language, 
to- wit :  "  A  bona  fide  purchaser,  for  value  without  notice  of 
equity,  will  not  be  interfered  with  by  a  Court  of  equity."  It 
is  said,  too,  that  the  broad  language  of  section  1720,  if  taken 
literally,  works  a  great  hardship  on  the  husband,  as  under 
it,  though  he  has  a  large  estate,  he  can  dispose  of  none  of  it^ 
not  even  to  obtain  the  necessaries  of  life. 

To  all  this  it  may  be  replied,  that  this  little  word  ^  <^  *| 
would  make  the  whole  section  of  no  effect.  If  tbe  husJ 
band  may  sell  "  bona  fidej^  that  is,  Aoneftfy,  m  gwid  fisO^ 
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then  the  only  restriction  upon  him  would  be  that  he  could 
not  sell  with  intent  to  defraud  the  wife,  and  even  of  this 
intent  the  purchaser  must  have  notice.    Is  it  not  perfectly 
apparent  that,  if  the  section  read  thus,  the  wife  would  have 
no  protection  at  all,  and  that  the  whole  purpose  of  the  pro- 
vision would  fail  ?    The  husband  might  advertise  and  sell 
publicly  all  he  had,  or  he  might  quietly  dispose  of  it  alL 
Who  could  say  what  was  his  intent  ?    How  could  the  wife 
prevent  him  ?    By  bill  of  ii\j  unction  ?    Could  she  take 
the  oath  required,  or  would  the  simple  sale,  if  this  were  the 
law,  justify  the  Chancellor  in  interposing  ?    To  make  this 
section  protect  bona  fide  purchasers  without  notice  of  the  sep- 
aration simply,  far  other  language  than  this  word  ''or" 
would  make  of  it  is  necessary.    The  ordinary  language,  as 
used  in  other  parts  of  the  Code  where  such  a  purpose  is  in 
view,  would  have  been  almost  certainly  used.   The  old  Lien 
Act  of  1806  was  defective  in  this  very  particular.    It  seemed 
to  ootUemplaU  this  restriction,  since  it  provides  that  the 
schedule  shall  contain  the  property  owned  at  the  time  of  the 
separaJlionf  and  that  the  jury  shall  dispose  of  it  by  their  ver- 
dict ;  yet  there  was  no  prohibition,  in  terms,  against  the  sale 
by  the  husband.    This  left  a  painful  uncertainty  in  the  law 
as  to  this  matter,  and  it  was,  doubtless,  the  object  of  this  sec- 
tion to  clear  up  this  uncertainty.     The  words  of  the  section 
are  plain ;  the  language  leads,  irresistibly,  to  the  conclusion 
we  have  indicated,  and  any  such  construction  as  is  contended 
for  would  be  to  interpolate,  and  put  a  meaning  on  the  lan- 
guage of  the  law  directly  contrary  to  the  plain  and  natural 
one.     It  is  not  for  the  Courts  to  do  this.    In  doubtful  cases, 
when  the  language  is  ambiguous,  the  argument  ab  inconve* 
nienii  may  be  resorted  to,  but,  when  there  is  no  ambiguity, 
the  maxim  **  HaUx  scripta  e«f  is  imperative.    Nor  can  we 
join  in  the  objection  which  is  made  to  the  justice  and  propri- 
ety of  this  provision.    We  see  no  other  way  to  protect  the 
wiia     When  the  difficulties  between  husband  and  wife  have 
come  to  the  point  of  separation  there  is,  generally,  great  bit- 
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teiness  of  feeling,  and  were  the  property  wholly  in  the  power 
of  the  husband  the  wife  would  fare  but  poorly.  The  old 
notion  that  the  wife  is  lost  in  the  husband,  and  that  every- 
thing is  his,  has  been  largely  modified  in  modem  times,  and 
society  now  recognizes  that  the  property  is  rather  the  prop* 
erty  of  both  than  of  the  husband  alone.  There  is;  therefore! 
no  injustice  in  a  law  which  declares  that,  when  they  can  no 
longer  live  together,  it  shall  not  be  in  the  power  of  one  to 
dispose  of  the  property  of  the  community.  Nor  is  there 
any  special  hardship  on  purchasers.  Nothing  is  more  com- 
mon  than  to  hold  even  purchasers  to  the  rule  of  "  oaved 
emptor.^^  Indeed,  in  almost  all  cases  where  a  law  is  founded 
on  public  policy,  a  purchaser  buys  property  subject  to  it  at 
his  peril. 

Is  not  everybody  bound  to  take  noti2e  that  one  is  an  in- 
fant, or  that  a  woman  is  married  ?  Why  should  not  every- 
body be  bound  to  take  notice  that  a  man  has  separated  from 
his  wife?  The  least  inquiry  in  the  neighborhood  where  he 
resides  would  almost  always  discover  the  fact.  One  is  bound 
to  make  such  inquiries,  to  know  if  there  be  a  /is  pendens,  or 
a  judgment,  or  a  marriage  settlement,  and  if  the  L^islature 
so  provides,  we  see  no  objection,  in  furtherance  of  the  pablic 
policy  of  protecting  the  wife,  to  putting  the  fisu^t  of  separation 
on  the  same  basis. 

It  will  be  noticed  that  this  section  of  the  Code  does  not 
make  the  sale  void ;  it  simply  says,  '^  a  transfer  shall  not  take 
place  so  as  to  prevent  the  title  from  vesting  according  to  the 
verdict.'^  The  husband  may  sell  subject  to  the  verdict,  and 
if  he  have  sold  property  for  purposes  consistent  with  this 
policy  of  the  law,  to  protect  the  wife,  the  jury  will  see  to  it, 
in  their  verdict,  that  no  wrong  is  done  by  their  decree^ 

2.  The  purchaser,  as  we  have  said,  buys  subject  to  the 
verdict.  He  is  a  privy  to  it ;  he  stands  in  the  shoes  of  the 
husband,  and  is  bound  by  the  verdict.  Without  doubt,  the 
husband  could  not  set  up  this  agreement  after  and  against 
the  verdict.    Supposing  it  to  have  been  fairly  made,  and  to 
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have  oonformed  to  law  in  every  particular^  why  was  it  not 
pleaded  and  set  up  as  a  bar  to  the  verdict  granting  alimony? 
We  have  held,  over  and  over  again,  that  a  judgment  of  a 
Court  of  competent  jurisdiction  is  binding  between  the  par^ 
ties  and  their  privies,  as  to  all  matters  involved  in  the  issue. 
Was  not  the  right  of  the  wife  to  alimony  one  of  the  chief 
itssues  in  the  divorce  trial  ?  If  there  was  fraud  and  com- 
plicity between  the  husband  and  wife,  by  which  the  rights  of 
this  purchaser  are  affected ;  if,  having  fully  settled  between 
themselves,  in  a  lawful  way,  the  alimony  dispute,  they  had 
procured  this  verdict  with  a  fraudulent  purpose,  to  affect  the 
rights  of  purchasers,  the  verdict  could,  without  doubt,  be  at- 
tacked in  the  proper  Court.  But  it  is  a  fixed  rule,  that  the 
verdict  concludes  all  parties  privy  to  it,  as  to  all  matters  in- 
volved in  it.  And  this  very  question,  to-wit :  what  should 
be  the  alimony  of  the  wife,  and  out  of  what  portion  of  the 
scheduled  property  it  should  be  paid,  was  the  very  thing  in 
issue,  in  the  property  part  of  the  final  verdict. 

3.  If  we  are  right  as  to  the  question  of  the  construction  of 
section  1720  of  the  Code,  the  husband  is  under  a  disability 
to  transfer  any  of  the  property  after  the  separation,  so  as  to 
prevent  the  vesting  of  the  title  according  to  the  verdict  No 
lis  pendens  is  necessary  to  give  notice ;  the  sale  is  prohibited 
by  law,  and  everybody  is  bound  to  take  notice.  This  dis- 
poses of  the  argument  that  the  schedule  does  not  affirmatively 
appear,  in  its  present  shape,  to  have  been  on  file  at  the  date 
of  the  sale.  The  proof  is  that  the  papers  had  been  lost  and 
a  schedule  was  made  out  as  nearly  like  the  original  as  possi- 
ble, and  sworn  to  anew,  because  the  estimated  value  of  the 
property  was  changed  from  Confederate  money  valuation  to 
a  valuation  in  United  States  currency.  We  know  of  no 
aathority  that  a  lis  pendens  ceases  to  be  notice  if  the  papers 
be  mislaid.  Here  was,  in  any  event,  notice  that  a  suit  for 
divorce  was  pending,  and  any  one  who  knew  this  knew,  by 
the  law  of  the  land,  that  all  the  property  owned  at  the  sepa- 
ration was  subject  to  the  final  verdict.    It  was  not  necessary 
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to  see  the  papers  to  know  this ;  it  followed  by  operation  of 
law.  The  schedule  could  at  any  time  be  amended.  Indeed, 
it  need  not  necessarily  be  filed  with  the  writ^  as,  by  section 
1719,  it  may  be  filed  afterwards,  under  the  order  of  the  Coart. 
The  only  actual  necessity  for  looking  into  the  schedule  is  to 
determine  whether  the  description  is  sufficiently  plain  and 
definite  to  enable  possession  to  be  given.  The  schedule  par- 
ports  to  be  a  statement  of  all  the  property  owned  by  the  hus- 
band at  the  time  of  the  separation.  It  sets  forth  a  city  lot 
in  the  dty  of  Atlanta  worth  $6,000  00.  As  the  husband  hsd 
but  one  such  lot,  it  was  easy  to  show  that  the  lot  in  question 
is  that  lot.  That  is  certain  which  can  be  made  certain.  The 
officer  must  always,  in  executing  a  process,  inquire  for  the  lot 
by  its  description.  If  it  is  by  metes  and  bounds,  he  must 
hunt  them  up ;  if  it  is  by  a  statement  of  the  names  of  the 
adjoining  lot  owners,  inquiry  must  be  made  and  acted  on. 
And  so  here.  The  record  may  be  looked  to  for  the  title  of 
the  husband,  and  inquiry  made,  as  in  other  cases,  to  get  at  the 
truth. 
Judgment  reversed. 

Wabneb,  Judge,  concurred,  but  furnished  no  opinion. 

LocHBAKE,  Chief  Justice,,  furnished  no  opinion.    From 
the  bench  he  dissented  as  follows : 

While  A  bought  property  at  public  auction,  sold  as  the 
property  of  B,  and  paid  therefor  a  full  consideration,  and  at 
the  time  of  the  sale  B  and  his  wife  were  separated,  under  seo* 
tion  1720  of  the  Code,  I  do  not  think  the  title  of  the  hus- 
band was  so  limited  as  to  prevent  the  sale  of  the  property 
bona  fide  by  the  mere  fact  of  the  separation,  or  that  it  was 
the  duty  of  A  to  inquire  into)bhe  domestic  relations  of  B,  and 
that  the  wife's  rights  or  equities  are  superior  to  those  of  a 
bona  fids  purchaser  for  consideration  without  notice. 

When  a  divorce  suit  was  filed  in  1864,  and  the  schedule 
sworn  to  containing  the  property  in  controversy  was  filed 
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after  the  purchase  by  A,  I  hold  that  sacfa  suit  was  not  no- 
tioe  to  A  of  the  wife's  claim  to  the  property^  and  the  fact  that 
previous  papers  in  the  case  had  been  lost  could  not  operate 
to  effect  A  with  notice  of  an  equity  in  the  wife  until  after  the 
schedule  containing  his  property  was  filed. 

When  the  schedule  contained  the  description  of  the  prop- 
erty as  one  lot  iu  the  city  of  Atlanta,  I  think  the  description 
too  indefinite  and  uncertain  as  to  the  property  claimed  to  ope* 
rate  as  notice  by  lis  pendens,  so  as  to  defeat  the  title  of  a  bona 
fide  purchase,  etc 

When,  upon  the  record,  it  ap{)eared  that  B  and  his  wife 
had  a  settlement  for  alimony,  in  which  adequate  means  were 
admitted  to  be  made  by  the  wife  who  signed  the  same,  I 
think  such  record  may  be  asserted  by  A  in  defense  of  his 
rights. 

When  the  verdict  of  the  jury  is  in  favor  of  the  wife  for 
the  property  contained  in  the  schedule^  being  one  lot  in 
the  city  of  Atlanta,  I  think  such  judgment  does  not  divest 
the  title  of  a  bona  fide  purchaser  under  the  facts ;  and,  upon 
the  record,  I  think  the  judgment  of  the  Court  below  ought 
to  be  affirmed. 


William  Worthy,  plaintiff  in  error  vs.  The  State  of 

Geobgia,  defendant  in  error. 

1.  Upon  the  trial  of  an  indictment  for  adultery,  it  ia  error  in  the  Gonrt  to 
refbse  a  continuance  for  the  absence  of  two  witnesses,  who  had  been 
snbpGBnaed  and  were  within  the  jarisdiction  of  the  Court,  by  whom 
the  prisoner  expected  to  prove  his  innocence :  and  the  fact  of  one 
being  the  woman  accused  does  not  change  the  rule : 

2.  The  fact  that  the  Judge  announces  his  readiness  for  parties  to  send  for 
their  witnesses  does  not  necessarily  deprive  a  prisoner,  who  has  not 
availed  himself  of  it,  of  his  legal  rights  to  a  continuance  when  his  case 
is  called  in  its  order  for  trial. 

3.  Where  the  evidence  in  the  case  is  all  presumptive  and  the  jury  have 
found  a  verdict  of  guilty,  this  Court  will  grant  a  new  trial  upon  the 
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groand  of  the  absence  of  witnesses  with  greater  liberality  than  is  a 
case  where  the  guilt  of  the  accused  is  manifest  by  the  proof. 

Criminal   law.    Continuanoe.     Before  Judge  Pabrott. 
Whitfield  Superior  Court.     April  Term,  1871. 

Worthy  was  indicted  for  adultery  with  Jane  Lemons. 
When  the  case  was  called  for  trial  he  moved  to  oontinne  for 
the  absence  of  Jane  Lemons,  who  would  swear  he  had  not  had 
carnal  knowledge  of  her  and  the  absence  of  another,  who  was 
familiar  with  his  premises  and  conduct,  and  would  detaQ  fiusts 
rebutting  the  idea  of  his  guilt.  The  showing  was  in  every 
way  legal,  but  "  Court  had  progressed  nearly  two  weeks,  and 
the  Court  had,  in  every  case,  ordered  the  sheriff  to  arrest  and 
bring  witnesses,  or  imprison  them  in  any  criminal  case,  when 
application  was  made  by  either  the  State  or  defendant,  and 
it  did  not  appear  in  this  case  that  any  reasonable  eflbrt  had 
been  made,  or  proper  diligence  had  been  used,  to  secure  the 
attendance  of  the  witnesses,'^  and,  therefore,  the  oontinoaoee 
was  refused. 

The  only  evidence  of  guilt  was  that  Worthy  and  his  wife 
separated ;  that  for  a  time  his  son-in-law  and  his  wife  lived 
with  Worthy,  and  she  did  his  cooking,  and  when  they  left 
he  hired  Miss  Jane  Lemons,  who  had  been  raised  on  his&rm, 
to  live  with  him  and  cook  fbr  him.  No  witness  ever  saw 
any  familiarity  between  them,  but  she  slept  in  the  same  room 
with  him,  in  which  room  were  the  only  two  beds  upon  the 
premises.  The  jury  found  Worthy  guilty.  He  moved  for 
a  new  trial  upon  the  grounds  that  th^  Court  erred  in  refoaing 
the  continuance,  and  because  the  verdict  was  contrary  to  the 
evidence,  etc.     The  refusal  of  a  new  trial  is  assigned  as  error* 

Johnson  &  McCamt;  Jesse  Glenn,  for  plaintiff  in 
error.  Defendant  not  bound  to  have  witnesses  bound  over 
to  attend  Court :  5  Ga.  R.,  48 ;  10th,  85 ;  14th,  22 ;  30th^  10. 

C.  E.  Bboyles,  Solicitor  General;  D.  A.  Walksb,  for 

the  State. 
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LocHBANE^  Chief  Justice. 

The  plaintiff  in  error  was  indicted  for  the  offense  of  adul- 
tery, and  upon  the  trial  moved  for  a  continuance,  upon  the 
ground  that  he  had  two  witnesses  subpoenaed,  by  whom 
he  expected  to  prove  his  innocence,  one  of  whom  was  the 
female  accused  of  the  offense,  which  the  Court  overruled  upon 
the  ground  of  his  announcement,  that,  upon  notice,  he  would 
send  for  witnesses,  etc.  The  case  proceeded,  and  the  evi- 
dence against  the  accused  was  entirely  presumptive.  No 
witnesses  showed  or  testified  to  any  fact  of  guilt  in  the 
premises.  The  jury  convicted  the  accused  and  he  moved  for 
a  new  trial,  which  was  overruled,  and  this  judgment  of  the 
Court  is  assigned  as  error. 

1  and  2.  We  are  satisfied  the  Court  erred  in  the  judgment  and 
ruling  in  this  case.  The  prisoner  was  entitled  to  a  continu- 
ance. His  showing  came  within  the  rule  of  law,  and  the 
fact  of  one  of  his  witnesses  being  the  party  accused,  did  not 
defeat  the  right.  It  is  true,  she  was  the  toomany  but  she  was 
a  competent  witness,  and  certainly,  if  she  swore,  none  could 
detail  the  facts  of  innocence  with  more  clearness  than  herself. 

2.  When  the  proof  offered  by  the  State  was  circumstantial, 
and  depended  more  upon  the  opinion  of  the  jury  from  the 
opportunity  afforded  to  commit  the  act,  than  any  proof  of  its 
commission;  and  the  evidence  taken  in  its  very  broadest 
sense,  was  very  weak  and  unsatisfactory,  it  was  error  in  the 
Court  to  overrule  the  motion  for  continuance,  and,  especially 
after  the  conviction,  upon  the  proof  offered,  to  refuse  a  new 
trial. 

Judgment  reversed. 
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Fbakoes  Wbiqht,  plaintiff  in  error,  tw.  J.  W.  D.  McDoK- 

ALD,  defendant  in  error. 

Where  a  note  given  for  the  purchase- money  of  land  was  traded  after  dne, 
and  Bait  institnted  by  the  transferee  upon  snch  note  went  into  jadg- 
ment  in  1867,  and  in  1869,  the  vendor  of  the  land  died,  and  hU  widov 
set  up  her  claim  to  dower  in  the  land,  which  was  allowed  her,  npoa 
the  ground  that  the  land  came  by  inheritance  through  her,  and  shehsd 
not  relinquished  her  right  thereto,  in  terms  of  the  law,  and  the  vendor, 
the  defendant  to  the  suit  upon  the  note,  filed  his  bill  in  equity,  pny 
ing  an  injunction  and  setting  forth  the  fiusts,  which  was  granted  bj  the 
Court! 

HMf  The  transferee  of  the  note,  after  due,  took  it  with  the  eziitiDg 
equities  between  the  original  parties,  and  the  claim  for  dower,  ooder 
the  facts,  was  not  such  an  equity  as  the  defendant  was  bound  to  plesd 
to  the  suit  in  1867,  as  the  right  did  not  ripen  until  afler  the  death  of 
the  vendor,  in  1869,  and  that  this  Court  will  not  interfere  with  the 
judgment  of  the  Court  below  in  granting  an  iigunction  restnuniog  the 
collection  of  the  judgment,  at  law,  until  the  hearing  under  all  the  fiwti 
in  this  case. 

Promissory  notes.  Dower.  Before  Judge  Parbott. 
Murray  oounty.    Chambers.    August,  1871. 

The  facts  are  in  the  opinion. 

A.  Fabnswobth;  W.  W.  Gibbons;  Johkbon  &  Mc- 
Camy,  for  plaintiff  in  error. 

D.  A.  Walkeb  ;  SHUHAT£y  for  defendant  As  to  defense 
since  judgment,  cited:  16  Oa.  B.,  403;  40th,  495,  601;  2 
Wh.  &  T.  L.  Cases  in  Eq.,  97  et  wq.  Dower  assigned  is 
breach  of  warranty :  4  Ga.  B.,  493.  Plaintiff  having  taken 
note  after  due,  is  bound  by  all  equities  between  original  par- 
ties: R.  Code,  sec.  2744;  2  Kelly's  Ga.  B.,  135;  Smith's  M. 
L.,  276 ;  1  Parson  on  Con.,  214 ;  Story  on  Prom.  Notes,  sec. 
190. 

LocHBANE,  Chief  Justice. 

This  case  presents,  substantially,  the  following  facts :  Mc- 
Donald purchased,  in  1861,  from  a  man  named  Davis,  some 


ATLANTA,  JULY  TERM,  1871.  453 

Wright  V8.  McDonald. 

land,  for  which  he  gave  his  notes  for  $5,500  00,  taking  bond 
for  titles,  and  paying  up  the  notes,  except  the  last,  for  prin- 
cipal, $1,700  00,  upon  which  he  paid,  in  January,  1863,  the 
sum  of  $800  00.  This  note,  a  balanoe  due  thereon,  was  tra- 
ded to  the  plaintiff  in  error,  in  1863,  after  it  was  due.  Upon 
this  note,  to  the  October  Term,  1867,  suit  was  brought  and 
ju^ment  recovered,  and  upon  which  a  payment  was  made 
by  McDonald,  after  the  judgment.  The  vendor  of  the  land 
died,  and  his  widow,  Mrs.  Davis,  instituted  proceedings  to 
have  her  dower  assigned  in  the  lands,  the  consideration  of 
the  note.  In  this  proceeding  she  was  successful,  and  Mc- 
Donald, the  vendee,  filed  his  bill  in  equity  to  restrain  the 
levy  and  collection  of  the  judgment,  and,  upon  hearing  the 
bill  upon  demurrer  thereto,  the  Judge  granted  the  injunction 
prayed  for.     This  is  the  sole  question  in  the  case. ' 

It  is  conceded  that,  as  Mrs.  Wright  traded  for  the  note  af- 
ter its  maturity,  she  took  it  with  all  the  existing  equities  be- 
tween the  contracting  parties,  and  if  McDonald  knew,  when 
he  was  sued,  in  1867,  upon  the  note,  of  this  equity  or  right 
of  the  widow  of  Davis  to  dower,  and  failed  to  plead  it,  is  he 
estopped.  If  Davis  had  died  before  the  suit  or  judgment, 
we  think  it  would  have  been  incumbent  on  him  to  have 
moved  in  his  defense,  to  protect  himself  against  the  rendition 
of  the  judgment.  But  when  this  judgment  at  law  was  ob- 
tained, Davis  was  in  life,  and  the  defendant  could  not  have 
pleaded  the  assignment  of  dower  against  recovery  upon  the 
note  for  the  purchase-money,  for  he  was  in  possession,  and 
undisturbed.  And  we  hold,  that  before  the  collection  of  the 
money  upon  that  judgment,  Davis  having  died,  and  his 
widow  having  had  dower  assigned,  he  was  still  entitled  to 
invoke  the  interposition  of  a  Court  of  equity.  And  we  see 
no  legal  reason  to  reverse  the  judgment  of  the  Chancellor, 
under  the  facts  in  this  case. 

Judgment  affirmed. 
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James  S.  Pool,  plaintiff  in  error,  vs.  8.  8.  Perdtjk,  tanistee, 

defendant  in  error. 

1.  A  commiBsioned  Notary  Public,  as  ex  officio  Justice  of  tbe  Pesos  un- 
der the  Constitution  of  1868,  may  issue  an  attachment  as  any  Jastice 
of  the  Peace  may  under  the  provisions  of  the  Code. 

2.  One  holding  a  commission  from  the  Governor  as  Notary  Pablie  and 
ex  officio  Justice  of  the  Peace,  and  acting  as  such,  is  a  de  facto  officer, 
and  his  official  acts  cannot  be  attacked  collaterally  by  the  parties  to  a 
suit,  on  the  ground  that  his  appointment  was  not  authorized  by  law. 

8.  Objections  to  the  form  of  the  affidavit  in  an  attachment  are  waived  bj 
the  appearance  of  the  defendant,  and  pleading  to  the  merits. 

4.  A  written  notice  to  the  defendant,  that  an  attachment  is  pending 
against  him,  stating  the  Court  to  which  it  is  returnable,  and  the  time, 
and  stating  on  what  property  it  has  been  levied,  is  a  sufficient  compli- 
ance with  section  8288  of  the  Code  to  authorize  proceedings  ai  id  as 
ordinary  suit,  especially  if  the  defendant  appear  and  plead  to  tbe 
merits. 

6.  When  objections  were  filed  to  certain  interrogatories,  aa  leading,  and 
the  Judge  certifies  that,  upon  his  announcement  that  if  the  objectiona 
were  sustained  he  would  continue  the  case,  the  party  making  the  ob- 
jections ceased  to  urge  them,  this  Court  will  not,  for  that  reason,  grant 
a  new  trial. 

6.  In  this  State,  one  partner  may  sue  another  at  law,  and  if  he  is  able  to 
show  the  affairs  of  the  concern  so  settled,  as  the  jury  can  ascertain 
what  is  justly  due  him,  he  may  recover. 

7.  Upon  the  whole  case,  we  think  there  was  no  error  in  the  judgment 
refusing  a  new  triaL 

Notary  Public.  Defado  officers.  Attachments.  Waiver. 
Interrogatories.  Partnership.  New  Trial.  Before  Judge 
Gibson.    Richmond  Superior  Court.    June  Term,  1870. 

On  the  28th  of  October,  1869,  Perdue  made  affidavit  be- 
fore one  Reynolds,  of  Augusta,  as  a  Notary  Public  and  ex 
officio  Justice  of  the  Peace,  that  Pool  resided  out  of  this  SUtie, 
and  was  indebted  to  him,  as  trustee  of  his  wife,  $2,000  00, 
to  the  best  of  his  knowledge  and  belief.  He  gave  the  usual 
attachment  bond  with  one  security.  Said  Notary  approved 
it,  and  issued  an  attachment  against  Pool.  Oa  the  1st  of 
November,  1^9^  this  attachment  was  levied  upon  PooFs 


i 
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property.  On  that  day  Pool  filed  a  bill  averring  said  facts, 
that  said  attachment  was  void  becaase  the  affidavit  was  not 
positive  as  to  the  indebte<1nes8,  that  he  owed  Perdue  nothing, 
that  said  security  was  worth  nothing  over  and  above  the  ex^ 
emptions  allowed  by  law,  and  prayed  for  an  injunction  against 
said  proceeding,  because  the  property  would  suffer  by  deten* 
tion  by  the  sheriff.  The  Chancellor  ordered  injunction  to 
issue,  unless,  upon  notice,  said  bond  be  made  to  conform  to 
law,  and  good  security  be  given. 

On  the  12th  November,  1869,  after  notice  of  said  injunc- 
tion, served  on  the  3d,  said  bond  was  amended  by  striking 
out  the  italicized  words,  having  the  first  security  to  justify, 
and  giving  two  additional  securities. 

On  the  31st  of  December,  1869,  Perdue  filed  his  declara- 
tion averring  that  he  succeeded  a  former  trustee  of  his  wife, 
that  a  partnership  in  farming  existed  between  Pool  and  such 
former  trustee  as  such,  that  all  the  firm  debts  were  paid,  but 
that  Pool  still  owed  the  trust  estate  on  account  of  said  part- 
nership, $2,840  65.  The  bill  of  particulars  charged  Pool  with 
the  prices  of  the  produce  sold  by  him,  etc.,  credited  him  by 
service,  etc,  and  charged  him  said  $2,840  65,  as  one-half  of 
the  net  balance  due  on  the  settlement  of  the  business. 

On  the  26th  of  February,  1870,  Perdue's  counsel  served 
Pool  with  notice  that  said  notary  had  issued  said  attachment, 
returnable  to  the  January  Term,  1870,  of  Richmond  Superi- 
or Court,  stated  upon  what  property  it  had  been  levied,  and 
that  it  was  still  pending. 

In  March,  1870,  Pool  pleaded  the  general  issue,  that  he 
never  was  a  partner  with  Mrs.  Perdue's  trustee,  but  that  he 
was  partner  in  farming  with  the  former  trustee  and  with 
Perdue  in  their  individual  capacities,  and  that  Perdue  owed 
him  in  the  sum  of  $880  54  by  reason  of  his  failure  to  per- 
form his  duty  as  a  partner  in  said  farming  operations.  To 
this  plea  was  attached  a  bill  of  particulars  from  which  he 
deduced  that  balance. 

In  June,  1870,  the  cause  came  on  for  trial.    Pool's  coun- 
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flel  moved  to  dismiss  said  attachment  upon  the  foUowing 
grounds:  1st.  A  Notary  Public  and  ex  qfieh  Justice  of 
the  Peace  has  no  authority  to  issue  an  attachment  81 
Reynolds  was  not  a  legal  Notary  Public,  because  Augusta 
contains  but  four  militia  districtSi  and  in  each  there  was  a 
Notary  Public  and  ex  offioio  Justice  of  the  Peace,  in  commis- 
sion, when  Reynolds  was  commissioned,  and  by  the  Consti- 
tution there 43an  be  but  one  in  a  district.  3d.  Because,  after 
the  injunction  was  ordered,  no  new  affidavit  or  new  bond 
and  levy  were  made,  but  the  old  papers  stood,  only  altered  as 
aforesaid.  4th.  Because  the  declaration  shows  that  tiie  claim 
is  for  an  unliquidated  balance  claimed  by  plaintiff  from  de- 
fendant as  his  partner,  etc  The  Court  overruled  the  moiioD 
and  the  trial  proceeded. 

Plaintiff  had  sued  out  interrogatories  for  Blodgett^  the 
former  trustee.  When  Pool's  counsel  went  to  croas  them 
they  wrote  upon  them  that  they  reserved  *'  any  and  all  objec- 
tions to  the  form  of  these  intwrogatories  and  to  the  many 
leading  questions  therein  contained.^  These  interrogato- 
ries had  been  answered  and  in  office  some  time  before  the 
trial.  When  plaintiff's  counsel  offered  them  in  evidence, 
Pool's  counsel  objected  to  them  because  they  were  leading, 
and  because  some  of  the  cross-interrogatories  were  not  an- 
swered. The  Court  overruled  the  objection  and  the  evidence 
was  read  to  the  jury. 

There  was  evidence  pro  and  con  upon  the  issues  made  hj 
said  pleas,  and  the  jury  found  for  the  plaintiff  for  $2,840  68, 
with  interest  and  costs.  A  new  trial  was  moved  for  upon 
the  ground  that  the  Court  erred  in  refusing  to  dismiss  said 
attachment ;  in  not  rejecting  said  interrogatories ;  in  holding 
that  one  partner  might  recover  against  another,  at  law,  be- 
cause the  verdict;  for  more  than  the  attachment  claimed,  wis 
contrary  to  the  evidence,  etc.,  etc.  The  Court  refused  a  new 
trial,  and  error  is  assigned  on  each  of  said  grounds. 
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A,  D.  Piquet  ;  A.  R,  Weight,  for  plaintiff  in  error. 
As  to  appointment  of  Notaries  Public:  Par.  4,  seo.  6|  Art. 
v.,  Const,  of  1868.  The  affidavit  was  defective:  B.  Code 
sees.  3200,  3233.  The  interrogatories  should  have  been  re- 
jected: B.  Code,  sec.  3835,  repealing  seo.  4,  of  Act  of  1864. 

H.  Clay  Foster  ;  J.  C.  C.  Black,  for  defendant.  The 
Notary  was  ex  officio  a  Justice  of  the  Peace,  by  said  para- 
graph of  the  Constitution,  and  therefore  could  issue  attach- 
ment :  B.  Code,  sec.  3199.  Beynolds  was,  at  least  a  defaoto 
Justice:  20  6a.  B.,  746,  B.  Code,  sec.  l20.  The  objections 
to  the  attachment  were  too  late:  B.  Code,  sec.  3233.  So  as 
to  those  to  the  interrogatories :  29  6a.  B.,  443,  31st  625,  as 
modified  by  seo.  3835  of  the  Code ;  8  6a.  B.,  425.  As  to 
new  trial:  1  6a.  B.,  580;  10th, 429;  14th,  154;  39th,  119; 
2d,  100  ;  B.  Code,  sees.  3529,  3532 ;  31  6a.  B.,  140. 

McCay,  Judge. 

1.  As  we  understand  the  Constitution  of  1868,  a  commis- 
sioned Notary  Public  is  a  Justice  of  the  Peace  for  the  district 
for  which  he  is  appointed,  with  all  tlje  powers  and  functions 
of  such  an  officer.  Provision  for  their  appointment  is  made 
in  that  section  of  Article  5  of  the  Constitution  which  is  di- 
rected to  "  Justices  of  the  Peace."  And  by  section  first  of 
that  article,  they  are  classed  among  the  constitutional  judi- 
cial officers.  It  is  well  known  as  part  of  the  history  of  the 
times,  that  such  was  the  intent  of  the  framers  of  the  Consti- 
tutioD,  and  that  the  language  was  designed  simply  to  make 
one  of  the  Justices  in  each  district  chosen  by  the  people  and 
the  other  appointed  by  the  6overnor. 

2.  There  is  no  dispute  but  that  the  acts  of  an  officer  de 
fiuAo  cannot  be  attacked  collaterally.     The  public  interest  in 

favor  of  this  rule  is  too  obvious  to  need  elaboration.  See 
JlifUon  vs.  Lindsay,  20  6eorgia  Beports,  746 ;  Code,  section 
1 20.  The  only  question  about  which  doubts  have  arisen  is, 
when  is  one  a  de  facto  officer  ?    Clearlyj  however,  one  hold- 

VOL.  ZLXY.— 80. 
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ing  the  commission  of  the  Governor^  to  an  office  which  the 
Grovernor  is,  by  the  Constitution,  authorized  to  fill,  must  be, 
at  least,  a  de  facto  officer :  Code,  section  120.  We  are  of 
opinion  that  there  can  be  but  one  legal  commissioned  Notary 
in  a  district  at  one  time,  but  the  proper  mode  to  settle  this  is 
by  a  proceeding  for  the  purpose,  and  not,  as  is  attempted 
here,  by  collaterally  attacking  his  acts. 

3.  Section  3236  of  the  Code  provides  that  the  affidavit 
may  be  traversed  at  the  fird  term,  and  it  has  been  the  uni- 
form practice  to  consider  this  right  as  waived  if  not  done 
then.  Section  15,  New  Rules  of  Court.  Here  it  appears 
that  the  defendant  had  appeared  and  pleaded  to  the  merits 
before  his  objections  to  the  attachment  were  made.  We 
think  he  was  too  late  to  do  this.  A.fter  a  plea  to  the  merits 
a  defendant  can  make  no  objection  to  the  mode  by  which  he 
has  been  brought  into  Court.     Code,  section  3259. 

4.  The  notice  given  in  this  case  covers,  almost,  in  terms, 
the  requirements  of  the  statute :  Code,  section  3232.  Notice 
is  required  of  the  ''  pendency  of  the  attachment,  and  of  the 
proceedings  therein."  The  only  proceeding  then  had  here 
was  the  levy.  The  notice  given  specifies  the  parties,  the 
Court,  the  term,  and  the  property  levied  on.  We  think  that 
a  sufficient  notice.  With  that,  the  defendant  was  informed 
of  everything  but  that  which  a  copy  of  the  declaration  would 
give  him.  That  is  not  required,  and  he  can  see  that,  upon 
inquiry. 

6.  The  objection  to  the  answers  of  the  witness — ^that  is,  to 
his  failure  to  answer  the  cross-questions^was  an  objection  to 
the  execution,  and  came  too  late:  Code,  3835;  8  Otorgia 
BepartSf  425.  The  other  objection  made  was,  that  the  ques- 
tions were  leading,  and.  this  objection  was  made  and  filed 
with  the  crosses,  at  the  time  the  defendant  crossed  the  inter- 
rogatories. We  are  inclined  to  think  the  Act  of  1854  is  in- 
consistent with  section  3835  of  the  Code,  but  we  do  not  so 
decide.  The  bill  of  exceptions  does  not  present  this  point 
clearly  for  our  decision.     The  Judge  certifies  that  he  ander- 
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stood  this  objection  to  be  waived  on  his  annoancement  that 
if  he  sustained  it  he  would  continue  the  case.  And  this 
Court  would  be  very  reluctant  to  grant  a  new  trial,  on  such 
a  statement.  It  does  not  a£Srmatively  appear  that  the  Judge 
overruled  the  objections,  and  we  do  not  think  such  a  loose 
statement  would  justify  us  to  call  what  transpired  a  judg^ 
ment  of  the  Court,  subject  to  reversion  here.  At  best,  the 
point  made  is  upon  a  matter  which  is  by  no  means  material, 
and  it  would  be  rather  trifling  with  justice,  and  with  the 
public  interests,  to  have  this  whole  case  gone  over,  because  a 
leading  question  was  put  in  the  interrogatories. 

6.  Our  law  is  very  broad  as  to  the  right  to  sue  at  law : 
Code,  section  3027.  If  the  proper  allegations  are  made,  and 
the  proof  shows  that  a  money  verdict  can  settle  the  rights  in 
dispute,  the  plaintiff  may  go  on  at  law,  even  against  his 
partner.  Nor  are  we  prepared,  at  present,  to  limit  the  juris- 
diction at  law  to  a  money  verdict  for  the  plaintiff,  or  a  ver- 
dict for  the  defendant.  The  statute  expressly  allows  the 
verdict  to  be  moulded  and  framed  so  as  to  give  equitable  re- 
lief in  the  case,  as  verdicts  and  decrees  are  rendered  and 
framed  in  equity  proceedings.  How  far  this  may  fairly  go, 
we  are  not  prepared  to  say,  until  a  case  arises  requiring  a  de- 
termination of  it. 

7.  We  see  nothing  in  the  verdict  to  call  for  our  interference 
with  the  judgment  of  the  Court  The  evidence  is  conflict- 
ing, and  it  was  clearly  the  province  of  the  jury  to  settle  the 
conflict. 

Judgment  affirmed. 


I 
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W.  C.  Jones  and  M.  O'Dowd,  plaintiffs  id  error,  tw.  H.  F. 
BussELL,  Mayor,  etc.,  for  use,  etc.,  defendant  in  error. 

H.  F.  Russell,  Mayor,  etc.,  plaintiff  in  error,  iw.  Ci^BSSKS 

Walker  et  a2.,  defendants  in  error. 

Clarence  V.  Walker  was  elected  an  auctioneer  of  the  city  of  Aagii8ta,ssd 
execnted  lus  bond  as  required  by  law.  Daring  his  term  as  sach  aiie* 
tioneer  he  sold  certain  properties  entrusted  to  him,  and  failed  to  pay 
over  to  the  parties  the  proceeds.  Walker  and  his  securities  upon  the 
bond  were  sned,  and  the  main  qnestion  raised  by  the  pleadings,  and 
which  is  embraced  in  the  two  writs  of  error  filed  in  this  case  is,  that 
Walker  pleaded  his  discharge  in  bankruptcy,  which  the  Goait  si* 
lowed,  and  the  sureties  relied  on  the  discharge  of  their  principal  for 
their  discharge,  which  the  Court  disallowed. 

We  hold  that  the  Court  erred  in  holding  that  Walker  was  discharged  un- 
der the  facts  in  this  case.  The  88d  section  of  the  Bsnkmpt  Act,  March 
2,  1869,  provides  "that  no  debt  created  by  the  fraud  and  embeisle- 
ment  of  the  bankrupt,  or  by  his  defalcation  as  a  public  officer,  orwhOe 
acting  in  any  fiduciary  character,  shall  be  discharged  under  this  AcL" 
Waiving  the  question  as  to  whether  or  not  Walker  was  a  public  officer 
under  the  Act  of  December  24th,  1827,  we  are  clear  in  the  opinion  that 
the  debt  sued  on  was  created  while  acting  in  a  fiduciary  character,  and 
therefore  did  not  entitle  the  discharge  of  the  principal  in  this  case. 

Held  again,  That  the  sureties  on  the  bond  were  liable  under  the  ftcts. 

Bankruptcy.  Sureties.  Before  Judge  Gibson.  Rich- 
mond Superior  Court.    June  Term,  1870. 

In  1867,  Walker  became  an  auotioneer  in  Augusta,  Greor- 
gia.    As  such,  he  gave  bond  conditioned  as  follows : 

"Now,  if  the  said  C.  V.  Walker,  his  executors,  adminis- 
trators and  assigns,  shall  faithfully  pay  all  duties  and  taxes, 
which  are  now  or  may  hereafter  be  imposed  upon  sales  at 
vendue,  by  any  law  of  said  State  or  ordinance  of  said  city, 
and  shall  pay  over  all  moneys,  and  transfer  and  deliver  all 
notes,  bonds,  obligations  and  other  valuable  thing  or  things, 
received  by  him  for  merchandise,  or  other  property  sold  at 
vendue  or  at  private  sale,  to  the  owner  or  owners  of  the 
same,  or  to  his,  her  or  their  legal  representatives,  upon  de- 
mand, made  for  the  proceeds  of  such  sale,  and  shall  also  obey 
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every  lawful  order  which  the  said  C.  V.  Walker  may  re- 
ceive from  the  owner  or  owners  of  any  merchandise  or  other 
property  plaoed  in  his  hands,  respecting  the  sale  or  disposi- 
tion of  the  same,  and  shall  do  and  perform  all  other  act  or 
acts  required  of  him,  as  vendue  master,  during  his  continu- 
ance in  office,  by  the  laws  of  said  State  and  the  ordinances  of 
said  city,  then  the  above  obligation  to  be  void,  else  to  remain 
in  fall  force  and  virtue/' 

As  such  auctioneer,  he  was  entrusted  with  goods  for  sale, 
and  sold  them.  Afler wards,  he  was  discharged  as  a  bank- 
rupt, ander  the  Act  of  Congress  of  1867,  without  having 
paid  the  proceeds  of  said  goods  to  their  owner.  The  owner 
sued,  in  the  name  of  the  Mayor,  for  his  use,  Walker  and  his 
sureties  for  said  proceeds.  They  pleaded  Walker's  said  dis- 
cbarge. The  Court  held  that  Walker  was  discharged  from 
this  debt,  but  that  his  securities  were  not.  This  is  assigned 
as  error. 

Joseph  P.  Car3  and  J.  C.  C.  Bla^ok,  for  Jones.    O'Dowd 

and  Walker  were  released  from  this  debt :  Bankrupt  Act  of 

1867,  see.  34.     Walker  was  not  covered  by  any  exception 

iu  the  bill:  section  33.    He  was  no  public  officer:  35(ja. 

R.,  285  ;  4  WaK,  S.  C.  B.,  333 ;  B.  Code,  sec.  1438.  He  is  not 

a  fidaciary :  2  How.  B.,  202 ;  7  Metcalf  B.,  328 ;  100  Mass. 

R.,  498 ;  15  Gray,  347 ;  7  Alabama  B.,  336.     As  to  trusts : 

R.    Code,  sees.  2023,  2307,  2085,  2079.    As  to  fraud   or 

embezzlement:  4  B.  B.,  15;  2d,  11;  102  Mass.  B.,  429. 

As  to  sureties:  1  Kelly,  36  ;  6  Oa.  B.,  303 ;  7th,  31 ;  38th, 

224;  4  Md.  B.,  114;  100  Mass.  B.,450. 

SiLLiARD  &  EiNa;  F.  Miller,  contra.  Auctioneer's 
failure  to  pay  proceeds  of  goods  sold  by  him  was  embezzle- 
ment: B.  Code,  sec.  4356.  Auctioneer  is  officer:  Act  24th 
Oeo.,  1867 ;  3  McL.,  485.  The  auctioneer  was  a  fiduciary  : 
6  Int.  Bev.  Becord,  61 ;  2  Bank.  Beg.,  74,  114;  Bump's 
J3a.okruptcy,  440. 
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LocHRAXE^  Chief  Justice. 

The  legal  question  raised  by  the  record  in  these  cases,  ar- 
gued together,  is  the  right  of  Walker  to  be  discharged  from 
his  liability  for  the  amouat  claimed  to  be  due  the  plaintiff, 
from  the  fact  of  his  haying  been  discharged  as  a  bankrupt 
It  appears  from  the  record  that  during  his  term  as  auctioneer 
of  the  city  of  Augusta,  he  had  disposed  of  the  goods  entrust- 
ed to  him  by  the  plaintiff,  and  this  suit  was  instituted  to  re- 
cover the  proceeds.     The  33d  section  of  the  Bankrupt  Act,  of 
March  2d,  1869,  provides  that  certain  classes  of  claims,  orig- 
inating in  fraud,  embezzlement,  defalcation,  or  while  acting 
in  a  fiduciary  character,  shall  not  be  discharged  by  the  dis- 
charge of  the  bankrupt ;  and  tlie  first  question  to  be  deter- 
mined, is  whether  this  claim  falls  within  this  section  of  the 
Bankrupt  Act.     It  is  admitted  that  he  was  acting  as  an  auc- 
tioneer of  the  city  of  Augusta,  and  I  am  of  opinion,  person- 
ally, that  he  came  within  the  definition  of  a  public  officer, 
under  the  Act  of  1827.     But,  as  the  discussion  of  this  subject 
is  not  essential  to  the  decision  of  the  case,  we  need  not  en- 
large upon  it.     In  the  opinion  of  the  Court,  this  debt  sued 
on  was  created  while  the  defendant  was  acting  in  a  fiduciary 
capacity  or  character,  and,  therefore,  it  was  error  in  the  Court 
below  to  have  sustained  the  plea  of  his  discharge  in  bank- 
ruptcy, as  such  discharge  did  not  enure  to  the  defendant  as  a 
protection  against  a  debt  created  while  he  was  acting  in  a 
fiduciary  capacity. 

It  being  the  opinion  of  the  Court  that  Walker  was  not  dis- 
charged, it  follows  that  his  sureties  was  not  entitled  to  be  re- 
lieved of  their  liability  on  his  official  bond,  and  we  afBrm  the 
judgment  holding  them  liable.  Judgment  reversed  in  the 
case  of  the  Mayor,  etc.,  vs.  Walker  d  al.,  and  affirmed  in  the 
other  case,  Jones^  etc.^  V8,  Bussel^  Mayor^  etc. 
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The  CixY  Council  op  Augusta,  plaintiff  in  error,  vs. 
M.  E.  Sweeney,  defendant  in  error. 

Where  a  pablic  o£Sce  is  created  by  the  authorities  of  a  municipal  corpo- 
ration : 

ffeld^  That  an  incumbent  of  the  office  does  not  have  such  an  interest  in 
the  salary  as  that  the  corporation  cannot,  at  its  discretion,  abolish  the 
office,  and  by  so  doing  deprive  him  of  his  right  to  tender  his  services 
and  demand  his  salary,  for  the  full  time  for  which  he  was  elected. 

Constitutional   law.      Officers.     Vested   Rights.     Before 
Judge  Gibson.    Richmond  Superior  Court,  June  Term,  1870. 

An  ordinance  of  the  city  of  Augusta  required  its  City 
Council  to  elect,  biennally,  on  the  second  Saturday  in  Janu- 
ary, a  hospital  physician,  who  should  have  charge  6f  the 
City  Hospital.  His  salary  was  to  be  "  such  as  Council  may 
annually  annex  to  the  office."  This  ordinance  provided  for 
bis  removal  from  office  for  malpractice,  etc.,  as  other  officers 
might  be  removed.  In  January,  1868,  Dr.  Sweeney  was 
elected  hospital  physician  under  this  ordinance.  The  salary 
was  then  $1,200  00,  but  in  August,  1868,  it  was  increased 
to  $1,600  00,  because  of  certain  additional  duty  put  upon 
him.  He  served  as  hospital  physician  during  1868,  and  to 
the  5th  of  January,  1869.  On  that  day  the  City  Council, 
by  ordinance,  abolished  said  office.  The  reason  for  this  was 
that  they  had  made  a  contract  with  the  Medical  College  of 
Greorgia  by  which  its  faculty  was  to  perform  the  duties  of 
the  hospital  physician  at  a  new  hospital  conveyed  to  the  city 
by  the  college,  and  the  old  hospital  was  to  be  abolished, 
^fler  this  action  the  Mayor  requested  Sweeney  to  visit  the 
hospital  till  the  13th  of  January,  1869,  and  said  that  then 
the  faculty  would  relieve  him.  Sweeney  notified  the  City 
Oouncil  of  his  willingness  to  do  the  duties  of  said  office  during 
1869,  and  demanded  his  salary  for  1869.  Upon  their  refusal 
to  pay  it  he  sued  thereor. 

Sesides  the  foregoing  facts  it  appeared  on  the  trial  that  the 
public  patients  were  taken  care  of  by  one  of  the  college 
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faculty,  who  made  monthly  reports  to  the  City  Council  jost 
as  Sweeney  had  done;  but  no  ordinance  required  either  of 
them  to  make  such  reports. 

Plaintiff's  counsel  requested  the  Court  to  charge  the  jarj, 
Ist.  That  said  election  of  Sweeney  was  a  contract  between 
him  and  defendants  for  two  years.  2d.  That  he  could  be 
removed  from  said  office  only  for  malpractice,  after  trial  and 
conviction.  3d.  If  Sweeney  was  prevented  from  performing 
the  contract  by  defendants,  without  his  fault,  he  could  re- 
cover the  salary  for  1869.  4th.  That  they  could  not  remove 
Sweeney  and  put  another  in  his  place  until  after  such  trial 
and  dismissal  from  office  upon  conviction.  6th.  That  before 
the  abolition  of  the  office  could  be  used  as  a  defense  it  most 
be  really  abolished,  and  if  the  office  was  not  abolished,  bat  a 
simple  transfer  was  made,  as  a  better  arrangement,  this  conld 
not  prevent  Sweeney's  recovering.  The  Court  gave  all  of 
said  requests  in  charge  to  the  jury. 

He  was  requested  by  the  defendant's  counsel  to  chaige  the 
jury  that,  if  the  office  was  created  by  ordinance  it  might  be 
abolished  by  a  repealing  ordinance.  He  told  the  jury  that 
that  was  true,  provided  only  such  repeal  did  not  violate 
rights  already  accrued  under  the  contract  The  jury  found 
for  the  plaintiff  for  $1,400  00.  Defendants  moved  for  a  new 
trial  upon  the  grounds  that  the  Court  erred  in  chaif  ing  as 
requested  by  plaintiff's  counsel,  and  in  qualifying  the  request 
of  defendant's  counsel  as  he  did,  and  for  other  grounds  im- 
material here.  The  Court  refused  a  new  trial,  and  tliat  is 
assigned  as  error. 

A.  B.  Wright,  for  plaintiffs  in  error. 

H.  Clay  Foster,  for  defendant  in  error.  The  charge 
was  right:  4  Dev.  N.  C.  R,  18, 19. 
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McCay,  Judge. 

It  18  only  in  a  veiy  loose  sense  that  the  relation  between 
the  holder  of  an  office  and  the  public  can  be  said  to  be  one 
of  contract.  One  of  the  very  first  ingredients  of  a  contract 
is  wanting,  to-wit :  that  of  mutuality.  The  officer  may,  at 
any  time,  resign,  move  away,  or  die,  and  the  public  has  no 
remedy.  So,  too,  the  public  may,  at  any  time,  discharge  the 
incumbent,  provided  that  discharge  is  within  the  power  un- 
der the  law  of  the  public  ctgent  who  makes  the  discharge. 
The  public  always  acts  through  agents,  and  those  agents  only 
have  such  powers  as  the  public  has  conferred  upon  them.  If 
the  public  has,  by  law,  made  the  officer  removable  at  the 
will  of  some  other  public  agent,  the  removal  may  be  made. 
Ifi  by  law,  the  removal  is  only  by  some  other  mode  then  that 
mode  must  be  resorted  to.  It  is  not  a  matter  of  right  in  the 
officer,  but  a  question  of  power  in  the  agent  who  undertakes 
the  removal. 

It  was  upon  this  that  the  case  in  Shaw  vs.  Mayor  and 
CouncU  of  Macon,  21  Georgia  Beports,  280,  went.  The  City 
Council  did  not,  by  law,  have  the  right  to  remove,  hence, 
there  was  no  removal,  and  the  marshal  was  entitled  to  his 
salary.  It  will,  we  think,  be  found  that  this  is  the  ground 
open  which  the  cases  have  been  put,  where  decisions  have 
been  made,  seemingly  in  favor  of  the  right  of  the  officer  to 
bis  pay  after  removal,  and  not  upon  the  ground  of  contract : 
4  Dev.  N.  C.  R.,  18,  19 ;  10  Howard,  414. 

It  has  always  been  held  in  Georgia,  that  the  people  in 
convention  might  abolish  even  a  constitutional  office.  If  the 
-office  be  created  by  legislative  enactment,  the  Legislature  may 
abolish  it;  and  if  it  be  created  by  municipal  authority,  that 
same  authority  may  abolish  it  This  is  the  clear  deduction 
from  the  case  of  Butler  vs.  the  State  of  Pennsylvania,  10 
Howard,  414.  See,  also,  6  Sergeant's  Reports,  322 ;  5  Watts 
and  Sergeant,  418.  We  think,  therefore,  tliat,  as  there  was 
evidence  that  this  office  had  been  abolished  by  the  proper 


466         SUPREME  COURT  OF  GEORGIA. 

Lawson  and  Lawson  ns.  Grubbs. 

autl^ority,  the  plaintiff  in  the  suit  had  no  right,  by  oootnict, 
to  be  interfered  with,  and  the  Court  erred  in  qualifying,  as 
he  did,  his  charge,  that  the  City  Council  had  the  right  to 
abolish  the  office  of  hospital  physician. 

The  right  of  an  incumbent  of  an  office  does  not  depend  on 
any  contract,  in  the  sense  of  a  contract,  in  the  sense  of  a  bar- 
gain between  him  and  the  public.  His  right  depends  on 
the  law,  under  wliich  he  holds.  If  that  law  be  one  capable 
of  being  repealed  by  the  power  which  acts,  the  right  of  the 
officer  is  gone.  That  clause  of  the  bill  of  rights,  in  our  own 
Constitution,  which  prohibits  the  passage  of  a  law  affectiDg 
private  rights,  or  rather  the  varying  of  a  general  law,  bj 
special  legislation,  so  as  to  affect  private  rights,  cannot  af- 
fect this  question,  since  this  law,  ordinance  of  Council,  which 
was  repealed,  was  not,  itself,  a  general  law,  but  a  law  crea- 
ting a  particular  office,  which  the  power  creating  it  had  the 
same  power  to  abolish  as  it  had  to  create. 

Judgment  reversed. 


Executors  op  Lawson  &  Lawson,  plaintiff  in  error,  w. 
Administrator  of  J.  W.  Grubbs,  defendant  in  error. 

When  it  appears  from  the  bill  that  the  oomplaiaant  has  a  jadgment  at  Uw 
for  the  amoant  of  his  debt,  he  has  an  adequate  remedy  by  levy  and  sale 
of  the  property,  and  equity  will  not  assume  jurisdiction  to  enforce,  bj 
a  decree,  the  collection  of  a  judgment  already  obtained  where  the  alle- 
gations set  up  the  insolvency  of  the  parties  merely,  as  the  process  of 
the  Court  upon  the  judgment  at  law  is  the  proper  remedy ;  and  a  de- 
murrer to  such  bill  on  the  grounds  stated  ought  to  have  been  sustained^ 

Equity.      Injunction.      Before  Judge  TwiOGS.     Burke 
Superior  Court.     May  Term,  1871. 

The  case  is  reported  in  th  e  opinion. 

E.  P.  Lawson;  J.  S.  Hook  and  S.  H,  Cobkjbb,  for 
plaintifls  in  error. 


ATLANTA,  JULY  TERM,  1871.  467 

Lawson  and  Lawson  vs,  Grubbs. 

A.  E.  Wright  ;  John  T.  Shumate,  for  defendantsj* 
LocHRAKE,  Chief  Jastioe. 

James  W.  Qrubbs,  in  his  lifetime,  in  the  year  1858,  sold  a 
tract  of  land  to  R.  R.  Lawsoo  for  $6,947  00,  taking  his 
notes,  with  A.  J.  Lawson,  his  father,  as  security.  B.  B. 
Ijawson  died  intestate,  leaving  a  wife  and  several  children, 
and  A.  J.  Lawson  died  testate.  The  notes  remain  unpaid, 
except  01,500  00  paid  thereon  in  1863.  Grubbs  brought 
suit  against  the  representative  of  the  estate  of  B.  B.  Lawson, 
and  the  executors  of  A.  J.  Lawson,  and  obtained  judgment 
for  the  debt. 

The  question  before  the  Court  arises  upon  the  bill  filed  by 
Grubbs,  in  which  the  above  facts  appear,  and,  further,  that 
the  widow  and  children  of  B.  B.  Lawson  Jiave  a  claim  for 
homestead  in  the  land  sold  by  him,  and  also  to  dower ;  and 
if  either  are  set  apart  that  the  balance  left  will  be  of  little  or 
no  value.  He  further  sets  up  and  avers  in  the  bill  that  A. 
J.  Lawson,  who  became  the  security  for  his  son  B.  B.,  upon 
the  notes  given  for  the  purchase-money  of  land  did,  by  will, 
especially  instruct  his  executors  to  pay  Grubbs  said  claim  as 
a  part  of  his  legacy  to  his  son  B.  B.  Lawson.  He  alleges 
that  the  said  executors  have  given  no  bond,  and  are  ''  in 
failing  and  insolvent  circumstances,^'  and  that  they  have  ad- 
vertised the  lands  of  the  testator's  estate  for  sale,  which,  he 
says,  embraces  the  main  part  of  the  estate ;  and  he  further 
avers  the  estates  of  Alexander  and  Bobert  Lawson  to  be 
''  hopelessly  insolvent,"  and,  except  the  estate  of  Alexander 
J.  Lawson,  is  subjected  to  the  payment  of  his ^. /a.,  he  fears 
the  loss  of  the  whole  or  greater  part  thereof.  He  prays  in- 
junction, etc.,  which  was  granted  by  the  presiding  Judge. 
To  this  bill  the  defendants  demurred  upon  three  grounds : 
1st.  That  there  was  no  equity  in  the  bill.  2d.  That  the  bill 
seeks  to  confer  upon  the  testator  a  power  which,  under  the 
facts  of  the  case^  is  denied  him  by  law^  to-wit :  the  power  of 
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prefi^rriDg  a  creditor.  3d.  That  the  complainant  has  a  full 
and  complete  remedy  at  law.  Upon  the  hearing,  the  Court 
overruled  the  demurrer,  and  this  judgment  we  are  called 
on  to  review. 

Under  the  facts  presented  by  the  bill  the  complainaot  hts 
a  flill  and  adequate  remedy  at  law.  It  appears  that  he  has 
obtained  judgment  against  the  representatives  of  both  estates 
of  A.  J.  and  R.  R.  Lawson,  and  he  can  levy  his  fi.  fa,  iipoo 
either,  and,  by  the  process  of  the  Court,  recover  what  may 
be  subject  to  the  lien  of  his  judgment,  and  there  is  no  special 
ground  alleged  for  the  interposition  of  a  Court  of  equity. 
The  judgment  of  the  Court,  therefore,  under  the  fiicts,  we 
hold  to  have  been  error. 

Judgment  reversed* 


J.  M.  Meyer,  trustee,  plaintiST  in  error,  vs.  John  D.  Btrrr 
&  Bbotheb  et  aLf  defendants  in  error. 

The  mle  that  the  jadgment  of  a  Gonrt  of  competeDt  jariadiction  is  eoor 
elusive  between  the  parties,  as  to  the  matter  in  issue,  does  not  api^y 
to  a  judgment  against  a  trustee,  as  such,  if  the  object  of  the  suit  be  to 
charge  the  trust  property  with  a  debt  for  which  the  trustee  is  only  per- 
sonally liable,  unless  it  appear  that  the  cestui  que  trust  is  ant  jurisj 
and  was  a  party  to  the  suit,  or  consented  to  the  judgment  and  equity 
will  interfere  to  enjoin  such  a  judgment,  if  it  appear  that,  in  (act,  the 
trust-estate  was  not  liable  for  the  debt  sued  on. 

Conclusiveness  of  judgment.  Trustees.  Before  Judge 
Gibson.    Richmond  county.    Chambers.    September,  1871. 

Mqrer,  as  trustee  of  Mrs.  Miller,  complained  against  Bald- 
win B.  Miller,  Jr.,  and  Butt  &  Brother,  as  follows :  She  and 
Baldwin  B.  married  in  1858,  and  lived  together  till  the  1st 
of  May,  1870,  when,  by  his  cruelty,  she  was  forced  to  sqia- 
rate  from  him.  During  said  time,  and  while  he  had  wnple 
property,  he  bought  from  said  Butt  &  Bit^her  varioas  goods. 
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as  she  believed,  upon  his  personal  credit.     He  gave  his  indi- 
vidual notes  therefor.     They  made  an  ante-nuptial  contract, 
whereby  all  her  property  was  settled  upon  her  for  her  sole 
and  separate  use,  in  no  way  to  be  liable  for  his  debts  or  oon- 
tracts.     On  the  29th  of  October,  1870,  said  Butts  &  Brother 
sued  Miller  upon  his  said  notes,  made  in  1866  and  1867,  and 
vpon  an  open  account  for  goods  charged  to  himself  between 
March  25th  and  December  9th,  1870.     The  suit  was  against 
him  as  her  trustee,  averring  that  said  notes  and  account  were 
fur  supplies  of  necessaries  for  the  use  of  said  trust-estate. 
Miller  made  no  defense,  and,  on  the  19th  of  May,  1870,  a 
judgment  by  default,  without  evidence,  was  entered  against 
him  as  such  trustee.     She  had  no  notice  of  this  suit.     At 
the  time  said  judgment  was  taken  Butt  ^  Brother  knew  that 
a  proceeding  was  pending,  at  her  instance,  to  remove  Miller 
as  her  trustee.   They  and  Miller  fraudulently  combined  thus  to 
iojnre  the  trust-estate.     The  consideration  of  said  notes  and 
the  goods  mentioned  in  said  account,  were  not  bought  for 
the  trust-estate  but  for  Miller's  own  use  on  his  individual 
plantation,  and  the  credit  was  given  to  him  individually. 
He  is  now  insolvent.     Indeed,  during  the  greater  part  of  the 
time  when  the  goods  were  bought,  Miller  was  not  her  trus- 
tee.   In  1868,  he  was  removed  from  said  trusteeship ;  in  1870 
he  wai^  reinstated,  and  again  removed  in  1871,  and  complain- 
ant was  then  appointed  her  trustee.     The  fi.fa.  issued  upon 
said  judgment  has  been  levied  upon  the  trust  property.    She 
prayed  that  the^./a.  be  enjoined  from  proceeding. 

The  defendants  were  ordered  to  show  cause  why  the  in- 
junction should  not  issue.  Butt  &  Brother  answered  that 
they  did  not  sell  the  goods  to  Miller  on  his  personal  credit, 
but  looked  to  the  trust-estate,  that  Mrs,  Miller  knew  that 
the  credit  was  for  goods  for  the  use  of  herself  and  children, 
and  that  they  were  crediting  Miller  as  her  trustee.  She  held 
liim  out  as  her  trustee  even  after  separation,  and  they  had 
no  notice  of  her  proceeding  to  remove  him  till  he  was  re« 
luoved  two  days  after  they  obtained  their  said  Judgment. 
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On  the  20th  of  March,  1870,  she  wrote  them,  "you  fur- 
nished us  on  credit,'^  and  offered  certain  of  her  trast-estate 
in  payment  of  said  debts,  and  repeated  the  offer  in  another 
letter  of  the  15th  of  April,  1870.  They  did  not  accept  the 
offer,  but  said  they  would  sue  her  trustee,  and  she  encour- 
aged them  to  do  so.  They  did  sue  him  as  trustee  and  served 
him  as  such  and  obtained  a  judgment  against  him.  They 
denied  all  fraud- and  combination. 

Prior  to  the  hearing,  complainant  notified  Butt<&  Brother 
to  produce  their  books  and  correspondence  with  Mrs.  Miller, 
to  be  used  as  evidence.  At  the  hearing.  Butt  &  Brother  re- 
fused to  produce  the  books.  Complainant  stated  to  the 
Chancellor  that  said  books  would  show  that  the  consideration 
of  the  notes  was  such  goods  as  were  not  proper  for  an  estate 
such  as  hers,  described  in  the  bill,  that  her  letters  and  their 
replies  would  explain  the  whole  case,  and  &sked  that  they  be 
compelled  to  produce  them.  The  Court  refused  to  have 
them  produced.  Complainant  read  an  affidavit  by  Miller 
that  said  credit  was  given  to  him  individually,  when  he  was 
in  good  credit,  and  for  goods  with  which  the  trust-estate  had 
no  concern  or  connection.  He  also  read  said  ante-nuptial 
contract.  It  was  admitted  that  Miller  was  removed  as  her 
trustee  early  in  1868,  that  his  father  became  the  trustee  and 
was  succeeded  by  Miller  in  December,  1869,  and  he  was 
again  removed  two  days  after  said  judgment  was  rendered. 
The  Chancellor  refused  to  enjoin  the  fi.  fa.  This  refiisal 
and  the  refusal  to  compel  the  production  of  the  books  and 
letters  are  assigned  as  error. 

H.  Clay  Foster,  for  plaintiff  in  error.  As  to  prodac- 
tion  of  papers:  Cobb's  N.  D.,  470,  1135;  R.  Code,  sec- 
tion 3457 ;  15  Ga.  R.,  486 ;  Acts  of  1850,  273.  The  avw- 
ments  in  said  suits  were  a  !positIve  fraud  relievable  in  equity : 
R.  Code,  sees.  3116,  3117*  3118, 3121,  2842;  9 Ga.  R,  251 ; 
6th,  478 ;  1  Stor/s  Eq.  Juris.,  217.  Claim  must  be  against 
the  trusUedcOe :  R.  Code,  sec.  3301 ;  28  Ga.  R.,  525 ;  SOth, 
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85.  How  far  trustee  may  biad  estate :  B.  Code,  sec.  2308 ; 
17  Gbu  Il.y  223.  Elquity  relieves  against  fraudulent  judg- 
ment: R.  Code,  sees.  3116,  3120 ;  19  Ga.  R.,  94,  130;  14 
John.  R.,  501.  Equity  having  jurisdiction  will  do  complete 
justice:  7  Ga.  R.,  238;  14th,  323;  36th,  332.  Mrs.  Mil- 
ler should  have  been  sued :  R.  Code,  sec.  3301.  Not  sued, 
she  is  not  bound  by  judgment:  R.  Code,  sea  3302  ;  17  Ga. 
R.,  223;  2  John.  C.  R.,  238 ;  1  Paige's  Ch.  R.,  20,  Equity 
will  scrutinize  a  judgment:  7  Ga.  R.,  381;  3d,  229.  In 
such  case  no  presumption  in  favor  of  judgment:  9  Ga.,  R., 
250.  As  to  dissolving  injunctions  where  fraud  is  the  grava- 
men of  the  bill ;  19  Ga.  R.,  270 ;  12th,  5  ;  8th,  449.  As  to 
Judge's  duty  in  injunction  cases :  11  Ga.  R.,  185  ;  13th,  8 ; 
27th,  216 ;  40th,  475 ;  6  Fla.  R.,  368,  533 ;  1  Iredell's  (N. 
C.)  Eq.  R.,  196. 

Joseph  P.  Carr,  for  defendants. 
McCay,  Judge. 

Did  this  case  turn  solely  on  the  evidence  of  complicity  or 
positive  fraud,  with  intent  to  take  an  unfair  advantage  of 
Mrs.  Miller,  we  would  not  interfere  with  the  discretion  of 
the  Court.  But  it  is  clear  to  usj  from  the  reasons  given  by 
the  Judge,  that  he  placed  his  judgment  largely  upon  the 
effect  of  the  previous  judgment  obtained  in  the  Superior 
Court,  Evidently  the  Judge  considered  that  eiu  adjudication 
of  the  rights  of  the  parties,  unless  it  were  shown  there  was 
fraud  in  its  procurement,  and  by  fraud  he  meant  acts  of  dupli- 
city and  deception,  and  in  this  we  think  the  Judge  erred. 

We  recognize  fully  the  principle  that  a  judgment  betweea 
the  parties  is  conclusive  on  the  subject  of  dispute,  unless  at- 
tacked for  fraud,  and  we  agree  that,  generally,  a  trust-estate 
is  bound  by  a  judgment  against  the  trustee.  But  we  do  not 
agree  that  this  rule  applies  to  a  case  where,  by  the  very  na- 
ture of  the  suit,  it  is  the  interest  of  the  trustee  to  have  the 
Judgment  rendered.     Nothing  is  better  settled  than  that  a 
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trustee  can  do  do  legal  act  binding  the  trust-estate  in  bis  owa 
favor.  Had  he  taken  the  money  of  the  trust  and  applied  it 
to  the  payment  of  his  own  debt  the  cedid  que  trud  could  fol- 
low  it  if  she  could  find  it.  Had  he  sold  the  trust  property 
in  payment  of  it,  the  sale  would  have  been  void. 

Can  it  change  the  principle  that  he  has  quietly  sat  still 
and  allowed  that  to  be  done,  under  the  forms  of  law,  which, 
if  he  had  done  by  actual  interference,  would  have  been  ille- 
gal?  This  plaintiff  in  the  common  law  suit  knew  all  the 
facts.  He  knew  that  this  debt  was  not  contracted  for  the 
benefit  of  the  trust-estata  He  is  also  charged  with  notice  of 
the  law,  that  a  married  woman  cannot  charge  her  separate 
estate  with  her  husband's  debts,  or  as  security  for  him.  And 
in  obtaining  this  judgment,  he  stands  precisely  in  the  posi- 
tion of  a  man  who  receives  from  a  trustee  the  trust  effects, 
knowing  that  the  trustee  is  misapplying  them.  In  such  a 
case,  the  law  impliea  fraud,  no  matter  how  free  from  du- 
plicity or  immorality,  in  intention,  the  receiver  of  this  mis- 
applied trust  fund  may  be.  The  single  fact  that  he  has 
knowingly  received,  in  payment  of  his  debt  against  the  tms- 
tee,  the  fund  of  the  beneficiaries,  charges  him  with  implied 
fraud. 

And  we  think  it  may  be  laid  down  as  a  general  rule  that 
a  judgment  against  a  trustee,  in  a  suit  where  he  is  the  sole 
defendant,  and  where  the  plaintiff  is  seeking  to  charge  the 
trust-estate  with  debt,  contracted  by  the  trustee,  for  his  own 
benefit,  is  prima  facie  fraudulent.  Being  defendant  in  such 
a  suit,  is  foreign  to  the  object  of  the  trust,  and  this  the  plain- 
tiff is  bound  to  know.  The  interest  of  the  trustee  is  with 
the  plaintiff,  and  is  a  perversion  of  the  whole  intent  of  the 
trust  to  permit  his  neglect,  or  his  act  to  bind  the  trust  prop- 
erty for  his  own  benefit. 

We  think,  therefore,  this  judgment  is^  prima  fade^  not 
binding,  and  that  the  burden  of  showing  the  debt  to  be  a 
proper  charge  upon  the  trust  property,  is  upon  the  holder  of 
the  debt^  independently  of  the  judgment.    The  injoiK^oa 
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ought  not  to  have  been  dissolved,  and  unless  it  be  proven 
that,  in  fact,  this  was  a  debt  properly  chargeable  upon  the 
separate  property  of  the  wife,  the  injunction  ought  to  be  per- 
petual. 

Judgment  reversed. 


M.  W.  Spearman,  administrator,  plaintiff  in  error,  vs*  L. 
M.  Wilson  et  al.,  executors,  defendants  in  error. 

1.  It  was  not  competent  for  arbitration  to  render  an  award  in  favor  of 
the  party,  or  interest,  which  had  become  the  property  of  his  son,  pend- 
ing the  arbitration.  The  law  which  governs  arbitrations  demands  the 
same  freedom  from  all  bias  that  applies  to  Judges  or  Courts,  and  the 
fact  stated  by  the  arbitrator,  in  this  case,  showing  that,  by  his  previous 
opinions  expressed,  his  judgment  had  not  changed  by  the  subsequent 
purchase  by  his  son,  cannot  make  valid  that  which,  from  the  fact  of 
the  purchase,  when  known  to  the  arbitrator,  and  without  notice  to  the 
other  party,  disqualified  him  to  act  in  the  case. 

2.  Under  our  laws,  a  Judge  has  no  right  to  carry  a  jury  into  a  different 
coanty  from  that  in  which  they  are  empanneled ;  and  any  threat  to  do 
so,  in  case  they  did  not  find  a  verdict,  was  coercion,  and  deprived  the 
jury  of  that  free,  voluntary  consideration  of  the  case  invoked  by  the 
law. 

3.  The  fact  of  whether  a  contract  was  entered  into  by  Whitfield  with 
Spearman,  to  devise  to  him  certain  property,  by  will,  is  one  for  the 
jury  to  find  upon  the  evidence,  and  if  they  found  a  contract  existed, 
equity  had  jurisdiction  to  decree  damages  for  the  breach,  although  it 
was  impossible  to  decree  specific  performance  in  terms  of  such  con- 
tract. 

4.  Under  the  facts  of  this  case,  if  the  jury  found  there  was  a  contract, 
and  a  breach  in  the  estimation  of  damages,  it  is  proper  ta  consider  any 
advances  made  during  the  lifetime  of  Whitfield,  distinguishing  between 
volantary  gifls,  not  referential  to  the  contract,  but  independent  of  it, 

5.  The  altered  condition  of  the  parties,  arising  out  of  the  losses  to  the 
estate  of  Whitfield,  at  his  death,  is  a  proper  subject  matter  to  be  con- 
sidered by  the  jury,  in  case  they  found  a  contract  to  have  been  entered 
intOf  and  such  breach  as  entitled,  and  Spearman  to  damages,  under  the^ 
rule»  of  law,  J 

Vol.  xliv— 81. 
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Arbitrators.  Jurors,  Specific  performance.  Damages. 
Before  Judge  Robinson.  Putnam  Superior  Court.  Sep- 
tember Term^  1871. 

No  light  would  be  thrown  upon  the  opinion  by  a  state- 
ment of  the  &cts  more  in  detail  than  appears  in  the  opinion. 

J.  Wingfield;  J.  T.  BowDOiN,  for  plaintiff  in  error. 

Joshua  Hill  ;  A.  Reese,  for  defendants. 

LocHBANE,  Chief  Justice. 

This  was  a  bill  filed  by  Spearman  against  the  executors  €{ 
Matthew  Whitfield,  praying  specific  performance  of  a  con- 
tract alleged  to  have  been  entered  into  by  the  deceased  in  his 
lifetime,  and  for  general  relief  in  the  premises.     To  this  bill 
the  answer  of  the  defendants  were  filed  and  interrogatories 
taken,  and,  by  consent,  it  was  ordered  by  the  Court  that  the 
cause  be  referred  to  the  arbitrament  and  award  of  Janios 
Wingfield  and  Joshua  Hill,  and  such  third  arbitrator  as  tb^ 
might  agree  upon,  providing  tiiat  the  award  of  a  mqoritj 
when  made  ''shall  be  returned  to  the  Court  at  the  next  term 
of  the  same,  to  be  made  the  judgment  of  the  Court  unleu 
good  cause  to  the  contrary  be  then  ehownJ^    The  order  farther 
provided  "  that  the  said  arbUraJtora  shaU  take  the  oaA  pre-- 
scribed  for  arbitrators  by  the  Code  of  this  State"  and  which 
is  found,  Code,  section  4173,  to  be  ''  impartially  to  determine 
the  matters  submitted  to  them  according  to  law  and  the  jus- 
tice and  equity  of  the  case,  without  favor  or  affection  to  either 
party.''    After  the  hearing  by  the  arbitrators,  Mr.  Hill  and 
Mr.  Wingfield  failed  to  agree,  and  Judge  Harris,  the  um- 
pire, not  having  arrived  at  any  conclusion  took  the  papas 
with  him  and  subsequently  notified  the  other  two  arbitrators 
to  meet  him  at  Greensboro.     Mr.  Hill  did  so  meet  him,  and 
from  high  waters  Mr.  Wingfield  alleges  he  was  detained  ;  the 
itwo  then  proceeded,  in  the  absence  of  Wingfield,  to  make 
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the  award.     The  award  was,  first :  That  the  complainant's 
bill  be  dismissed  at  his  cost.    Second.  Providing  for  coun- 
sel fees.     This  award  was  excepted  to  upon  various  grounds 
which  we  will  briefly  consider.     1st.  That  after  the  cause 
was  submitted,  and  before  the  award  was  made,  the  son  of 
Mr.  Hill  bought  out  the  interest  of  one  of  the  legatees  un- 
der the  will  of  Matthew  Whitfield,  which  was  known  to  Mr. 
Hill,  the  arbitrator,  before  the  award  was  made  up,  and  that 
such  fact  was  unknown  to  8pearman.     2d.  Because  the  award 
was  made  by  the  two  in  the  absence  of  Wingfield,  he  being 
providentially  absent.     3d.  Upon  the  merits  of  the  case, 
averring  a  misconception  of  the  rights  of  the  complainant 
by  the  arbitrators,  etc.     The  case  was  submitted  to  the  jury 
who  found  in  favor  of  the  award,  and  a  motion  for  a  new 
trial  was  made  upon  several  grounds,  which  is  not  necessary 
to  detail  as  covering  the  merits ;  but  we  add  the  sixth  ground, 
io-wit :  '^  Because  the  jury,  after  being  out  from  11  o'clock 
A.  H.,  to  5  P.  M.,  on  Saturday,  the  last  day  of  Court,  the 
Judge  being  ready  to  adjourn  for  the  term,  but  from  the  failure 
of  the  jury  to  agree  upon  a  verdict,  ordered  them  into  Court 
and  asked  them  if  they  had  agreed  upon  a  verdict  or  were 
likely  to  agree,  to  which  the  foreman  replied  they  had  neither 
agreed  or  were  likely  to  agree.    The  Judge  thereupon  said 
that  the  Court  would  adjourn  very  soon,  and  if  they  did  not 
come  in  with  a  verdict  pretty  soon  he  would  try  to  make 
arrangement  for  their  conveyance  to  Greensboro,  or  words  to 
that  effect.    The  jury  retired  and  in  a  few  minutes  brought 
in  a  verdict  sustaining  the  award.''     The  Courts  upon  the 
hearing,  overruled  the  motion  for  a  new  trial  upon  all  the 
grounds  taken,  and  this  is  the  error  complained  of. 

1.  In  regard  to  the  first  objection,  we  are  satisfied  it 
"WBB  valid.  When  Mr.  Hill's  son  became  the  purchaser  of 
the  interest  in  the  estate  of  Whitfield,  the  litigation  in  re- 
gard to  which  had  been  submitted  to  him  as  an  arbitrator, 
and  his  decision  in  favor  of  such  interest,  went  directly  to 
the  l>eDefit  of  bis  own  son,  he  was  an  incompetent  arbitrator. 
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It  would  be  unjust  in  any  case  to  allow  any  benefit  to  aocme 
to  ourselves  or  friends  from  the  judgment  we  pronounce. 
The  purity  and  independence  of  the  whole  judicial  system 
would  be  sapped  and  destroyed  by  the  imputation  of  such 
influences.     The  arbitrators  are  judges  selected  by  the  par- 
ties.   As  Judges  we  see  no  middle  line  to  stand  upon,  no 
matter  how  high  or  how  low  the  individual,  how  far  above 
or  below  the  influence  of  interest  or  relationship.    The  law 
wisely  trusts  no  one  to  decide  his  own  case,  or  the  case  of 
those  who  stand  within  certain  relationships.     The  sublime 
invocation  of  the  Lord's  prayer  nowhere  finds  a  more  just 
application  than  with  those  entrusted  to  arbitrate  or  adjudge,  * 
''Lead  us  not  into  temptation."      We  can  appreciate  the 
statement  of  the  arbitrator  in  this  case  that  his  expression  <^ 
opinion  was  open  and  fixed  previous  to  the  rendition  of  the 
award  and  the  sale  to  his  son,  and  that  his  judgment  was 
not  changed.     But  the  principle  is  clear  and  cannot  be  bait 
to  meet  exceptional  cases.    When  this  award  was  made,  Mr. 
Hill  was  disqualified.    No  sane  man  would  consent  to  an 
arbitrator  whose  son  had  bought  out  the  interest  of  the  op- 
posite or  adverse  party.   And  the  fact  that  Mr.  Hill  had  been 
the  attorney  of  Whitfield  did  not  imply,  when  he  was  swoni 
as  an  arbitrator,  that  he  would  act  as  an  attorney.     The  posi* 
tions  are  different  when  a  lawyer  is  selected  as  a  lawyer.    He 
may,  in  the  fulfillment  of  his  professional  obligation,  make 
the  worse  appear  the  better  cause.    It  is  his  duty  to  do  his 
best  in  the  representation  of  his  case.    But  when  the  lawyer 
is  selected  as  an  arbitrator,  and  he  takes  an  oath  to  do  justice 
without  favor  or  affection,  he  ceases  to  be  a  lawyer  to  become 
a  Judge,  who  has  no  client  but  conscience,  and  no  interest 
but  justice.    We,  therefore,  hold  in  this  case  that  Mr.  Hill, 
when  he  rendered  the  award  at  Greensboro,  was  disqualified. 
Particularly  would  the  facts  of  this  case  apply  in  the  absence 
of  Mr.  Spearman's  selected  arbitrator.     And  while  a  minori- 
ty, by  this  submission,  or  by  the  Code,  may  make  an  award, 
still  the  law  contemplates  the  presence  of  all,  and  when  not 
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present  it  oaght  to  appear  that  the  absenoe  is  volantarj  or 
contumacious. 

2.  The  Court  erred  in  overruling  the  motion  for  a  new 
trials  upon  the  ground  that  after  the  jury  were  brought  in  and 
answered^  they  had  not  and  were  not  likely  to  agree,  he  stated 
to  them  if  they  did  not  bring  in  a  verdict  very  soon  he  would 
make  arrangements  to  carry  them  to  Greensboro.     This  ques- 
tion has  been  decided  in  31   Georgia  Reports^  625.     Under 
our  system,  from  its  foundation,  the  right  of  compelling  ju- 
rors to  agree  has  been  limited,  by  the  practice  and  usage  of 
our  Courts  and  the  spirit  of  our  laws,  to  the  reasonable  rules 
during  the  term  of  the  Court  which  invites  their  considera- 
tion of  the  case  submitted,  without  threats,  intimidation  or 
any  species  of  judicial  tyranny  whatever.    Jurors  are  sworn ; 
they  arean  important  arm  of  the  Courts ;  their  verdicts  must 
be  free  from  any  involuntary  influence.     The  Court  cannot 
carry  them  about  from  Court  to  Court — he  cannot  take  them 
out  of  the  county  where  they  are  empanneled.     Their  duty 
is  a  laborious  one ;  taken  from  their  homes  and  business  to  the 
Court  to  act  during  the  term.  We  see  no  warrant  in  the  law  to 
coerce  them  into  agreement.     It  would  be  an  assault  upon  the 
purity  of  jury  trials.     We  recognize  the  great  bulwark,  this 
privilege  of  trial  by  jury,  is  against  all  sinister  influences  of 
injustice.    And  while  Courts  may  detain  juries  and  limit 
their  action  by  proper  and  reasonable  rules,  so  as  to  invoke 
their  fullest  and  freest  consideration  of  the  cases  submitted, 
still  anything  coercive  of  their  free  and  voluntary  judgment, 
so  as  to  compel  a  verdict,  would  be  manifestly  wrong.     The 
Jadge  may  restrain  them  in  their  room;  may  limit  their  sus- 
tenance ;  may,  at  their  request,  recharge  them  upon  the  law 
applicable  to  the  facts  of  the  case ;  may,  during  the  whole 
Oourt^  hold  them  upon  the  case  submitted,  when   deemed 
necessary.    But  he  has  no  power  to  carry  them  to  a  distant 
county  as  jurors  under  guard  of  his  bailiff,  to  coerce  a  ver- 
dict«     This  would  be  violative  of  the  spirit  of  our  laws.    We 
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therefore  hold  that  the  threat  used  by  the  Judge  to  the  jury 
in  this  case  was  unauthorized  and  invokes  a  new  trial. 

3.  In  discussing  the  asserted  merits  of  this  case,  we  do  not 
propose  to  entrench  upon  what  belongs  properly  to  the  jury 
upon  the  hearing.  We  are  invoked  to  say  whether  the  facts 
in  this  case  make  out  a  contract ;  this  is  for  the  jury  to  de- 
termine under  the  evidence.  We  recognize  the  power  of  a 
party  to  agree  for  a  valuable  consideration,  to  do  a  certain 
thing  agreed  to  be  done  by  will  and  that  Courts  will  enforce 
its  specific  performance  in  equity.  This  general  principle 
we  admit,  and  the  authorities  sustain  the  proposition:  See 
23  Georgia  Beporta  431,  and  30  Georgia  Reports,  528.  But 
the  effect  of  the  letters  relied  on,  coupled  with  the  removal 
of  the  complainants  to  Jasper  county  and  what  transpired 
there,  are  questions  depending  upon  facts  from  which  the  jury 
must  find  the  fact  of  contract,  if  it  exists.  I£  Whitfield  did 
make  such  a  contract,  although  circumstances  may  have  ren- 
dered its  execution  by  specific  performance  unattainable,  yet 
it  does  not  follow,  as  held  by  the  arbitrators  in  this  case,  that 
a  bill  for  specific  performance  should  be  dismissed.  Such  is 
not  the  law,  for  the  reason  that,  under  our  law,  where  equity 
has  the  jurisdiction  for  specific  performance,  and  the  character 
of  the  case  renders  the  performance  impossible  and  the  con- 
tract is  sustained  by  proof,  the  jury  may  decree  damages  for 
the  breach  of  the  contract. 

4.  And,  under  the  facts  of  this  case,  we  are  of  opinioii 
that  if  the  jury  believed  that  there  was  a  contract  under 
the  rules  of  law  sustained  by  the  evidence,  then  it  would  be 
their  duty  to  see  if  there  was  a  breach,  and  upon  what  l^al 
relations  it  stood,  and  if  the  question  of  damages  were  arrived 
at  by  their  previous  conclusions,  then  it  would  be  for  them 
to  consider,  in  the  estimation  of  such  damages,  the  amounts 
advanced  by  Whitfield  in  the  progress  of  the  services  ren- 
dered, if  any  were  contracted  for,  to  Spearman  on  account  or 
compensation  thereof,  discriminating  between  voluntary  gifts 
not  referential*  to  the  contract^  but  apart  from  and  indepen- 
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dent  of  it.  As  this  case  goes  back  for  a  new  trial,  and  the 
effect  of  the  jadgtnent  is  to  set  aside  the  award,  we  intend 
only  to  foreshadow  the  line  rather  than  mark  the  track  for 
the  consideration  of  the  jury. 

&  We  do  not  concur  with  the  views  of  the  arbitrators  in 
the  opinion  given  for  their  award,  but  we  do  not  deem  It 
necessary  to  discuss  what  is  argued  as  their  palpable  mistake 
of  the  law ;  as  the  award  itself  must  be  set  aside.  The  bill 
presents  an  equitable  case  for  consideration,  and  invokes  the 
verdict  of  a  jury  upon  the  proof,  in  addition  to  what  has 
been  stated  upon  the  subject.  Ist.  Ajb  to  the  fact  of  contract. 
2d.  Its  breach.  3d.  Its  damages.  We  remark  that  the 
condition  of  Mr.  Whitfield's  estate  at  the  time,  and  the  pres- 
ent condition  of  his  estate,  by  alteration  of  circumstance  un- 
der the  peculiar  facts  of  this  case,  ought  to  be  weighed  in 
finding  a  verdict  by  the  jury. 

Judgment  reversed. 


The  Milledgeville  Manupactubinq  Company,  plaintiff 
in  error,  vs.  George  S.  Riyes,  defendant  in  error. 

1.  Where  an  attachment  had  been  igsaed  against  A,  and  at  the  trial  term 
it  was  agreed  that  B  should  he  substituted  for  A*  and  the  cause  pro- 
ceed against  him : 

Sdd,  That  this  was  a  dissolution  of  the  attachment,  and  the  cause  stood 
npon  the  footing  of  an  ordinary  suit  against  B,  with  service  waived. 

2.  An  agreement,  by  counsel,  that  a  certain  paper  described  in  the  agree- 
ment should  be  used  as  evidence,  removes  all  objections  to  the  proof, 
and  to  the  stamping  of  the  writing. 

3.  When  there  was  a  settlement,  in  1867,  of  a  contract  made  in  1862, 
payable  in  Confederate  currency,  the  basis  of  which  settlement  was 
the  value  of  Confederate  money  at  the  date  of  the  contract,  which  the 
debtor  then  paid  in  cotton,  taken  at  thirty  cents  per  pound,  when  cot- 
ton was  in  fact  selling  at  twenty-six  cents,  and  the  parties  agreed,  in 
writing,  that  if  the  Courts  should  settle  the  basis  to  be  that  the  true  ba* 
sis  of  settlement  was  the  value  of  Confederate  money  at  the  maturity 
of  the  contract  they  would  modify  their  settlement  accordingly. 
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The  right  to  open  the  settlement  is  made  by  agreement  to  tora  apoo 
the  settlement  by  the  Courts  of  a  rule  that  Confederate  contracts  are 
to  be  scaled  on  the  basis  of  the  rate  of  Confederate  money  at  the  ma- 
turity of  the  contract. 

Sddf  That,  before  the  plaintiff  could  recover  in  this  case,  it  was  incom- 
bent  on  him  to  show  that  the  Court  had  settled  the  rule  to  be  as  the 
contract  proyided,  and,  as  there  is  no  evidence  to  this  effect,  a  aev 
trial  ought  to  have  been  granted. 

Revenue  stamps.  Scaling  Ordinance.  Confederate  debts. 
Before  Judge  Robinson.  Baldwin  Superior  Court.  Febru- 
ary Term,  1871. 

'  This  suit  was  begun  by  Rives  against  one  Waitzfelder,  by 
attachment.     The  sum  sworn   to  was  $1,600  00,  and  the 
ground  for  attachment  was  the  non-residence  of  Waitzfelder. 
It  was  levied  upon  Waitzfelder's  property.     Plaintiff's  dec- 
laration claimed  that  Waitzfelder  owed  him  $2,614  93,  be- 
sides interest,  for  the  following  reasons  :  On  the  15th  of  Xo- 
vember,  1862,  Rives  purchased  certain  land  from  one  Evans, 
and  gave  him  his  note  for  $5,000  00.    Confederate  carreacj 
was  the  sole  medium  of  exchange  here,  and  it  was  understood 
between  him  and  Evans  that  said  note  was  to  be  discharged 
in  that  currency,  at  its  maturity.     Waitzfelder  bought  the 
note.     On  the  23d  of  February,  1867,  Rives  handed  WaiU- 
felder  $3,050  25,  not  as  payment  of  said  note,  nor  as  fixing 
the  amount  due  thereon,  but  to  be  held  subject  to  such  rule  for 
scaling  such  debts  as  the  Courts  might  adopt.     If  it  was  too 
small  he  was  to  pay  more ;  if  too  large,  defendant  was  to  re- 
pay the  excess.    The  difference  either  way  was  to  bear  inter- 
est from  that  date.     The  Courts  fixed  the  rule  of  scaling  at 
the  value  of  the  Confederate  currency  at  the  maturity  of  the 
contracts.     By  that  rule,  the  value  of  the  note  on  the  23d  of 
February,  1867,  was  but  $435  82.     Waitzfelder  pleaded  the 
general  issue.     Before  the  trial,  Waitzfelder  had  answered 
interrogatories,  and  disclosed  that  the  note  was  not  his,  but 
belonged  to  the  Milledgeville  Manufacturing  Company,  of 
which  he  was  president    By  consent,  said  company  was  sob- 


ATLANTA,  JULY  TERM,  1871.  481 

The  Milledgeville  Manufactariog  Company  v$.  Rives. 

stitnted  for  Wailzfelder  wherever  it  occurred  in  the  record, 
and  it  was  agreed  that  the  paper  hereinafter  mentioned  should 
be  "  received  in  evidence  as  the  contract "  of  said  company. 
Plaintiff's  counsel  moved  to  amend  the  affidavit,  attachment 
and  declaration  by  substituting  92,407  66  for  the  amount 
stated  in  each  as  principal.  This  was  allowed  over  defend- 
ant's objection. 

Defendant's  counsel  then  moved  to  dismiss  the  attachment, 
as  amended,  because  it  was  not  founded  upon  any  attachment 
for  $2,407  66.  The  motion  was  overruled.  Plaintiff's  coun- 
sel offered  in  evidence  the  following  writing : 

"  Mr.  George  S.  Rives  has  settled  a  note,  given  Novem- 
ber 15th,  1862,  due  December  25th,  1863.  He  h&s  paid  this 
day  said  note,  at  the  scale  of  three  for  one,  which  was  the  rate, 
at  the  time  the  note  was  given,  for  land,  to  S.  G.  Evans  or 
bearer.  Both  parties  have  agreed,  if  the  Courts  in  general 
should  decide  that  the  scaling  is  the  law,  that  the  scaling 
should  be  counted  from  the  time  the  note  falls  due,  to  be 
governed  by  the  same. 

(Signed)  E.  WAITZFELDER." 

«  Witness :  F.  B.  Mopp." 

Defendant's  counsel  objected  to  the  paper,  because  it  was 
not  stamped,  because  it  did  not  specify  the  note,  and  because 
it  was  without  consideration,  being  after  the  payment  afore- 
said. The  paper  was  then  stamped,  and  the  objections  were 
overruled,  and  the  paper  was  read  to  the  jury. 

Sives  testified,  that  the  note  mentioned  in  said  paper  was 
the  note  for  $5,000  00,  mentioned  in  the  declaration ;  that  he 
bought  eighteen  hundred  acres  of  land,  in  Hancock  county, 
Georgia,  from  Evans,  at  $11,000  00,  paid  him  $2,000  00  in 
Oonfederate  currency,  at  par,  gave  his  note  for  $4,000  00, 
d  ue  one  day  after  date,  and  said  $5,000  00  note ;  it  was  un- 
derstood and  agreed  with  Evans  that  these  notes  were  to  be 
paid  in  said  currency.  Defendant  bought  both  notes.  When 
tbe  last  one  fell  due,  he  offered  to  pay  Waitzfelder,  but  he 
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said  he  had  sent  the  note  off  to  buy  cotton.  He  said  the 
land  bought  was  of  average  quality,  worth  $4  00  or  $5  00 
per  acre,  before  the  war.  The  payment  made  the  23d  of 
February,  1867^  was  in  cotton,  at  thirty  cents  per  poand. 
He  delivered  a  surplus  of  cotton,  for  which  Waitzfelder  pud 
him  twenty-six  and  a  half  cents  per  pound.  This  adjust- 
ment took  up  the  $4,000  00  note,  at  three  for  one,  and  with 
ihat  he  was  satisfied,  but  claims  the  surplus  on  the  $5,000  00 
note. 

He  showed  that  he  delivered  seventeen  thousand  two  hun- 
dred and  forty-one  pounds  of  cotton,  and  that,  on  the  25tli 
of  December,  1863,  $1  00  of  gold  was  worth  $21  00  of  Con- 
federate money.  Defendant  showed  that  said  land  was  worth 
from  $6  00  to  $7  00  per  acre,  before  the  war,  and  from  $7  00 
to  $8  00  per  acre,  in  the  fall  of  1862 ;  that  said  cotton  was 
very  inferior,  in  bad  condition,  having  a  tare  of  from  twenty 
to  forty  pounds  per  bale,  and  that  cottou  in  M illedgeville 
that  day  sold  from  twenty-four  to  twenty-six  cents  per  pound. 
It  also  appeared  that  Sives  offered  to  pay,  as  aforesaid,  in 
said  cotton,  at  thirty  cents  per  pound,  if  Waitzfelder  would 
sign  said  paper,  but  not  otherwise,  and  refused  to  take  his 
notes  and  the  $2,000  00  in  cash  from  Waitzfelder,  and  con- 
vey to  him  the  land,  saying  that  it  was  his  wife's  land,  and 
was  worth  $15,000  00.  Gold,  on  the  23d  of  Febmaiy, 
1867,  was  at  a  premium  of  thirty-eight  and  a  half  per  cent, 
as  compared  with  United  States  currency. 

The  Court  charged  the  jury,  ^'  when  the  contmct  is  asoer- 
tained,  the  measure  of  recovery  is  the  value  of  the  contract 
to  the  holder,  just  as  if  it  had  been  performed  at  the  ap- 
pointed time,  and  in  the  appointed  currency,"  and  read  to 
them  the  Scaling  Ordinance  of  1865.  The  jury  found  for 
plaintiff  $2,500  00,  with  interest  from  the  23d  of  Febmaxy, 
1867,  and  costs. 

Defendant  moved  for  a  new  trial,  upon  the  groands,  that 
the  verdict  was  for  more  than  was  sued  for,  contrary  to  the 
charge  of  the  Court  and  the  evidence.    Plaintiff's  coansel 
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wrote  off  from  the  verdict  the  excess  above  $2,407  66,  as 
principal,  and  the  Court  refused  a  new  trial.  That  refusal 
is  assigned  as  error.  I 

WiLUAM  McKiNLBY,  for  plaintiff  in  error. 
Linton  Stephens,  for  defendant. 

McCay,  Judge. 

Some  of  the  points  made  in  this  attachment,  and  some  of 
the  rulings  of  the  Court,  on  the  trial,  in  reference  thereto, 
are,  as  we  think,  good  objections,  but  we  do  not  put  our 
judgment  upon  them. 

1.  It  is.clear  to  us  that  this  proceeding,  in  the  shape  it 
finally  took,  ceased  to  be  an  attachment  at  all.  The  very 
basis  of  an  attachment  is  the  levy  on  the  defendant's  prop- 
erty. Afler  Waitzfelder  was  dropped,  and  the  Milledgeville 
Manufacturing  Company  was  substituted,  by  consent,  for 
him,  it  seems  absurd  to  call  the  proceeding  an  attachment. 
There  is  no  levy  on  the  defendant's  property.  The  attach- 
ment is  upon  its  face,  on  the  ground  of  the  non-residence  of 
the  defendant,  yet  the  defendant  is  a  Georgia  incorporation. 
We  think  the  necessary  consequence  of  the  agreement  is,  to 
dissolve  the  attachment,  and,  by  consent  of  all  parties,  to 
treat  the  case  as  an  ordinary  suit,  with  service  waived.  In 
this  view  of  the  case,  the  amendment  to  the  declaration  is 
unobjectionable,  as  it  is  wholly  within  the  Code,  section 
2429,  as  to  amendments. 

2.  We  are  not  clear  that  the  Court  was  not  right,  in  any 
vie%v  of  it,  in  admitting  the  paper  afler  it  was  stamped  in 
the  presence  of  the  Court.  The  government  got  its  tax,  and 
that  is  the  great  object  of  the  Revenue  Act.  We  are  not 
clear,  however,  that,  to  make  the  instrument  void,  under  the 
Act,  it  must  not  affirmatively  appear  that  the  paper  was  not 
stamped  with  intent  to  evade  the  law.  But,  we  think  the 
paper  was  rightly  admitted  under  the  agreement  of  counsel. 
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The  very  foandation  of  the  suit,  as  it  stands,  was  the  oonseDt 
that  this  paper  was  a  valid  paper  and  obligatory  upon  the 
defendant.  To  say  it  is  void  is  to  repudiate  the  veiy  terms 
of  the  agreement. 

3.  We  are  very  clear,  however,  that  the  verdict  is  wrong. 
1st  It  is  inequitable  in  a  very  high  degree.     The  amoont 
actually  paid  by  the  plaintiff,  in  his  note,  was,  at  the  most, 
not  over  $2,800  00,  and  this  in  cotton,  at  thirty  cents,  when 
the   market  price  was   but  twenty-six  and  one-half;  this, 
too,  in  cotton  badly  bailed,  with  a  heavy  tare,  and  very 
plainly,  from  the  evidence,  not  up  to  the  mark  of  a  good 
article.     A  fair  calculation  will  make  the  amount  paid  not 
over  $2,600  00.    Yet  here  is  a  verdict  for  the  plaintiff  for 
$2,600  00,  with  interest  from  the  22d  of  February,  1867, 
nearly  the  full  amount  paid.    In  other  words,  the  defendant 
gets  nothing  for  the  note.   It  would  have  been  better  had  the. 
holder  of  it  thrown  it  in  the  fire.     We  are  disposed  to  grant 
large  latitude  to  juries  in  their  judgment  of  the  equities  be- 
tween the  parties,  but  it  is  absurd  to  say  this  is  equity.    We 
do  not,  however,  think  the  written  paper  authorises  a  recov- 
ery at  all,  except  in  one  event,  that  there  was  proof  of  8U(^ 
a  rule  having  been  established  as  that  Confederate  contracts 
are  to  be  scaled  at  the  value  of  the  currency  when  the  note 
matured.    Here  was  a  settlement  in  iact.   The  rate  of  sealing 
was  three  to  one.     Cotton  was  taken  at  considerably  more 
than  its  value.  '  This  was  the  agreement  of  the  parties,  both 
of  them  of  age,  and  acting  on  their  judgment.    Many  peRons 
think  such  a  mode  of  settlement  is  the  only  equitable  mode, 
to-wit :  the  value  of  the  money  at  the  date  of  the  contract, 
and  very  often  this  is  true.    The  parties  settled  by  that  rule, 
but  agreed  that,  if  the  Courts  should  settle  that  the  true  rule 
was  thevalue  of  Confederate  money  at  the  maturity  of  the  con* 
tract,  the  settlement  should  be  opened.    The  plainUff  in  the 
case  and  the  Court  and  jury  seem  to  have  understood  thb 
written  agreement  to  be  that  the  parties  should  hereafter 
settle  at  whatever  rule  the  Courts  should  establish.    Such 
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are  not  the  terms  of  the  agreement  The  Courts  have  estab- 
lished that  the  true  rule  is  "  right  in  equity  and  good  con- 
science,"  between  the  parties  in  view  of  all  the  facts.  That 
is  not  the  agreement.  The  settlement  is  to  be  opened  in  one 
contingency,  to-wit:  if  the  Courts  should  hold  that  such 
contracts  are  to  be  scaled  at  the  value  of  the  currency  at  the 
maturity  of  the  note.  There  seems  to  have  been  no  proof 
offered  upon  this  point.  We  know^  it  is  true,  what  the  rule 
is  as  established.  Is  it  as  provided  for  in  the  agreement  ? 
Clearly  not.  This  was  a  settlement :  a  fair  enough  one  under 
the  circumstances.  The  parties  agreed  that  it  should  be 
opened  in  a  certain  contingency.  Until  that  contingency  is 
proved  to  have  happened  no  right  of  action  accrued. 
Judgment  reversed. 


E.  AND  J.  W.  Johnson,  plaintiflfe  in  error,  vs.  John  R. 

Kelly^  defendant  in  error. 

1.  One's  habits,  temper,  morality,  sobriety,  sense,  or  the  contraiy, 
should  be  ascertained  when  he  applies  for  the  gnardianship  of  an 
idiot.     (R.) 

2.  In  a  contest  for  guardianship  of  the  person  of  an  idiot,  a  colored  man, 
cue  applicant  being  a  white  person,  and  the  other  an  only  sistei  and 
nearest  of  kin  to  the  ward,  the  proof  showed  that  both  were  unobiec- 
tionable,  and  the  Court  charged  the  jury  ''that  other  things  being 
equal,  relations  were  to  be  preferred:'' 

JJeZdf,  That  under  the  Code,  section  1799,  this  charge  did  not,  in  its  full 
meaning,  present  the  provisions  of  law  for  the  consideration  of  the  jury. 
The  language  of  the  law  is  ''the  nearest  of  kin  by  blood  if  otherwise  un- 
objectionable  shall  be  preferred."  The  philosophy  of  the  law  is  wise, 
and  its  administration  ought  to  be  enforced  ;  for  superior  advantages  of 
wealth  or  intelligence  in  a  stranger  cannot  justly  invoke  the  exercise 
of  a  discretion  vested  by  law  in  the  Ordinary,  when  the  nearest  of  kin 
is  nnobjectionable,  and  override  the  declaration  of  the  law  in  favor  of 
snch  nearest  of  kin  by  blood. 

Evidence.    Guardianship.   Before  Judge  Robinson.   Jas- 
per Superior  Court.    April  Term,  1871. 
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Geobge  T.  Babtlett^  for  plaintiffs  in  error. 

Key  &  Preston,  for  defendant. 

LocHRANE,  Chief  Justice. 

This  case  presents  a  contest  for  the  guardianship  of  a  col- 
ored man,  who  is  unfortunately  an  idiot.  John  R.  Kelly,  his 
former  owner,  when  a  slave,  petitioned  the  Court  of  Ordioaiy 
to  have  him  declared  an  idiot,  and  desired  to  be  appointed 
his  guardian.  His  sister  and  brother-in-law  appeared  and 
claimed  the  right  of  guardianship  under  the  Code,  and,  by 
consent,  both  applications  were  heard  together,  and  upon  the 
hearing  the  Ordinary  appointed  Mr.  Kelly,  the  defendant  in 
error,  the  guardian.  The  sister,  Emeline  Johnson,  appealed, 
and  the  case  was  tried  in  the  Superior  Court.  The  evidence 
showed  upon  the  part  of  both  applicants  nothing  objectiona- 
ble in  character,  temper  or  condition,  and  disclosed  a  very 
strong  attestation  of  the  humanity  and  kindness  of  Mr.  Eelly 
to  his  former  servants.  Several  grounds  of  error  are  assigned 
upon  matters  transpiring  upon  the  trial,  which  we  do  not 
deem  it  necessary  to  discuss  in  detail. 

1.  We  remark,  generally,  that  when  the  question  before 
the  Court  and  jury  is  the  fitness  of  a  person  for  guardian,  the 
limitation  upon  the  inquiries  within  the  scope  of  his  capacity 
and  ability  is  not  laid  down,  so  that  the  questions  are  perti- 
nent It  is  proper  to  ascertain  his  habits,  temper,  mondity, 
sobriety,  sense,  and  responsibility,  or  the  contrary.  And  the 
evidence  in  this  case  was  within  the  general  scope,  and  we 
think  properly  admitted. 

2.  The  jury  were  charged  by  the  Judge,  as  the  law  of  the 
case,  substantially,  that  the  appointment  of  a  guardian  ooght 
to  be  made  with  a  view  to  the  interest  of  the  ward,  etc.,  and 
that  ^' other  things  being  equal^  relations  were  to  be  pre- 
ferred.'' 
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Upon  examination  of  this  evidenoe^  we  are  satisfied  that 
the  charge  of  the  Court  misled  the  jury.  The  Code,  section 
1799,  declares:  ''Among  collaterals  applying  for  the  guar- 
dianship, the  nearest  of  kin  by  blood,  if  otherwise  unobjec- 
tionable, shaU  be  preferred."  In  this  case  we  have  a  poor, 
unfortunate,  colored  idiot,  with  the  mere  muscular  or  physi- 
cal strength  of  a  machine,  wlien  directed,  capable  of  doing 
fall  work,  and  this  contest  comes  up  over  the  rights  of  the 
claimants  to  his  guardianship.  Is  is  a  fair  submission  of  the 
law  upon  the  facts  in  such  a  case,  to  say,  other  things  being 
equal,  relatious  have  the  preference,  as  a  general  proposition 
not  controlled  by  our  Code.  The  principle  that  should  gov- 
ern, is  not  the  mere  pecuniary  advantage  of  one  applicant 
over  another;  this  rule  would  give  to  the  rich  always  a  pre* 
ference,  when  every  day  experience  not  ouly  demonstrates  the 
uncertainty  of  worldly  treasures,  but  that  while  possessed  they 
not  nnfrequently  narrow  the  whole  moral  and  natural  man- 
hood of  our  nature,  trampling  on  its  sympathies  and  harden- 
ing its  emotions,  until  the  transformation  makes  the  object 
often  capricious,  suspicious  and  cruel.  The  best  man  is  not 
measured  in  his  fitness  for  guardianship  by  his  acres.  His 
humanity  of  heart,  his  deportment  of  justice  in  all  his  social 
relations,  his  consistency  of  truth,  his  integrity  of  sentiment 
his  sense,  his  unselfishness,  enter  into  the  material  elements 
that  constitute  the  whole  character  of  capacity.  Even  as 
between  white  men  and  white  children,  the  idea  of  adoption 
must  not  blend  with  guardianship;  for  love,  the  ties  of  blood, 
the  affinities  of  relationship,  the  similarities  of  habit,  taste 
and  association  ought  to  be  weighed  and  considered.  Is  it 
sot  patent  to  any  observer  of  the  happiness  of  mankind,  that 
it  does  not  consist  in  gilded  saloons,  on  crimson-cushioned 
chariots,  or  in  the  revelry  of  profligate  dissipation,  or  the 
velvet  of  carpets,  or  softness  of  beds.  This  negro  would  be 
happier  in  the  cabin  of  his  sister,  upon  straw,  and  happier 
-with  the  association  of  her  uneducated  and  unsophisticated 
ideas  and  habits,  than  among  white  people,  where  his  life 
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woald  drag  slowly  over  days  of  toil  withoat  the  assodation 
or  sympathy  which  a  sister  could  give  him. 

The  Code  is  emphatic.     Its  language  is  plaioi  and  not 
modified  by  doubt :  ^'  Among  collaterals  applying  for  the 
guardianship  the  nearest  of  kin  by  blood,  if  otherwise  anob- 
jeotionable,  shall  be  preferred.''    Now  the  evidence  shows 
the  sister  unobjectionable,  and  she  was  entitled,  under  the 
facts,  to  the  guardianship,  and  it  was  the  duty  of  the  Ooart  to 
have  charged  the  law  as  to  her  right  if  unobjectionable,  par- 
ticularly in  a  case  where  a  negro  was  the  applicant  against 
the  white  man.     For,  in  such  case,  the  doctrine  of  other 
things  being  equal  could  not  be  said  to  apply ;  for  the  ad- 
vantages were  apparent,  and  the  dissimilarity,  in  many  re- 
spects, unfavorable  to  the  sister.    But  she  was  entitled  to  the 
guardianship  if  she  was  unobjectionable.    Such  is  the  Code, 
and  the  sentiment  it  enunciates  meets  with  a  prompt  responae 
in  every  breast.     Judges  have  had  great  embarrassment  in 
the  decision  of  questions  involving  the  rights  to  custody  of 
children,  and  the  rule  of  looking  to  the  best  interest  of  the 
child  in  the  selection  of  guardians,  even  with  the  wisest  ju- 
rists has  turned  out  unfortunately.    It  is  hard  to  set  np  a  dis- 
cretion which  will  stand  the  test.     But  the  law  wisely  makeB 
blood  relationship  or  kin  the  test,  and  those  who  stand  closest 
to  the  ward  are  to  have  the  preference,  not  that  one  not  so 
near  who  may  be  wealthier,  more  intelligent  or  educated, 
shall  have  it  frpm  these  advantages.     The  law,  in  the  long 
run,  trusts  to  blood,  if  those   nearest  are  unobjectionable. 
And  the  law  trusts  wisely.     Argyle's  love  of  the  Tartan  was 
cherished  far  from  the  Scottish  coast ;  how  much  strongs 
the  love  of  blood  relationship?    When,  in  the  sunshine  of 
life,  all  may  run  smooth,  but  while  troubles  gather  they 
bring  selfish  aims  to  life.     Against  changes  and  vicissitudes 
of  either  fortune  or  time  the  truest  anchor  of  reliance  is 
blood;  for  the  ties  of  afiection,  cemented  by  a  common  ances- 
try, scarcely  ever  snap  or  fly  asunder  when  sickness  iavokes 
sympathy  or  poverty  pleads  for  aid.    Therefore  the  principle 
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is  a  wise  one,  and  ought  to  be  enforced  in  its  terms  without 
bringing  discretion  to  operate  in  setting  aside  the  law  upoa 
the  part  of  the  "  Ordinary."  The  cases  in  which,  if  neces- 
sary^ he  may  grant  letters  to  a  stranger  in  blood,  are  cases 
that  do  not  fall  within  the  principle  of  collaterals  applying 
who  are  unobjectionable.  For  this  section,  if  the  whole  sub- 
ject is  discretionary  with  the  Ordinary,  would  be  meaningless 
and  absurd.  If  the  Ordinary  may  in  every  case  (meaning 
every  case  of  collaterals  applying  who  are  objectionable)  give 
the  guardianship  to  a  stranger  in  blood  it  would  violate  the 
intention  and  clear  meaning  of  the  law,  which  declares  the 
nearest  shall  be  appointed.  For  if  over  collaterals  the  rule 
applies,  it  must  apply  over  strangers.  We  therefore  think  the 
Court,  in  this  case,  left  too  much  to  the  discretionof  the  jury, 
and,  upon  the  facts,  grant  a  new  trial. 
Judgment  reversed. 


Mary  M.  Marshall,  plaintiff  in  error,  vs.  Elias  S. 

Cohen,  defendant  in  error. 

Where  a  landlord  rents  a  store  in  a  bailding  which,  in  the  upper  stories, 
was  rented  out  to  other  tenants,  and  a  water-closet,  in  the  upper  part, 
to  which  all  the  tenants  had  access,  by  reasons  of  obstructions  thrown 
in,  OTcrflowed  and  damaged  the  goods  of  the  tenant  in  the  store: 

JBeldf  That  the  landlord  was  liable  for  the  damages  accruing.  The  fact 
of  the  act  being  caused  by  the  neglect  or  wantoness  of  other  tenants, 
when  the  proof  showed  previous  notice  that  the  closet  was  iu  bad  con- 
dition, by  abuse  of  such  tenants  to  such  landlord,  the  fact  that  it  was 
in  the  premise  at  the  time  of  the  renting,  and  that  the  plaintiff  had  ac- 
cess to  it,  but  did  not  use  it,  does  not  change  the  liability.  It  is  the 
daty  of  the  landlord  to.  keep  the  premises  free  from  the  consequences 
arising  ordinarily  from  the  use  of  a  water-closet,  which  becomes  a 
private  nuisance,  when  not  properly  used  and  attended  to ;  and  if  the 
laodlord  fiuls,  and  from  such  cause  damage  ensues,  he  is  liable. 

Liandlord  and  Tenant  Nuisance.  Tried  before  Judge 
Chisolm.  City  Court  of  Savannah.  November  Term^ 
1870. 

Vol.  slit.— 32. 
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This  was  an  action  on  the  case  for  damages,  with  general 
pleas  of  denial  of  the  grievances  alleged.     The  plaintiff  tes- 
tified in  his  own  behalf  as  follows:  Some  time  in  the  latter 
part  of  November,  in  the  year  1869,  the  defendant  leased  to 
him  a  store  and  premises  situate  in  the  city  of  Savannah,  on 
the  north  side  of  Broughton  street,  being  the  ground  floor  of 
a  building  owned  and  still  owned  by  the  defendant,  for  the 
sum  of  $800  00  per  annum ;  the  lease  was  for  no  specific 
time,  he  then  being  in  the  possession  of  the  property  as  ten- 
ant of  the  defendant;  plaintiff  kept  a  dry  goods  store  in  said 
premises ;  on  going  into  his  store,  on  the  4th  day  of  January, 
1870,  he  found  that  considerable  damage  had  been  done  to 
his  stock  of  goods  by  a  leakage  from  the  floors  above;  be 
examined  and  found  that  the  leakage  came  from  a  water- 
closet  in  the  third  story  of  the  building;  finding  the  damages 
to  be  considerable,  he  called  in  three  of  his  neighbors,  who 
assessed  the  value  of  his  goods ;  plaintiff  did  not  use  the 
water-closet,  but  had  a  separate  one  in  his  yard ;  a  previous 
leakage  had  occurred,  of  which  he  notified  defendant,  aod 
she  promised  to  fix  it;  witness  had  been  occupying  the  prem- 
ises for  about  one  year  before  he  made  the  second  agreement 
for  rent;  the  second  agreement  was  a  mere  verbal  letting,  not 
reduced  to  writing,  and  without  any  covenants  or  conditions 
of  any  sort.     The  water-closet  was  a  nuisance. 

The  plaintiff  closed  his  case,  after  proof  of  quantum  of 
damage.     The  defendant  then  offered,  as  a  witness,  William 
Wray,  who  testified  as  follows :  He  is  a  tenant  of  the  defen- 
dant, of  a  portion  of  the  same  building  occupied  by  plaintiff; 
has  been  so  for  some  twelve  years ;  the  water-closet  was  in 
the  building,  and  in  use  long  before  plaintiff  occupied  anj 
part  of  the  premises ;  the  water-closet  was  open  and  free  to 
all  the  tenants  of  the  building;  the  overflowing  of  the  water 
was  not  caused  by  any  fault  of  the  plaintiff,  or  defect  in  the 
works,  but  from  the  fact  that  trash  was  thrown  into  the  water- 
closet  by  the  tenants ;  it  was  open  day  and  night,  so  that  any 
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outsider  might  have  access  to  it ;  it  was  often  in  a  filthy  ooa- 
dition. 

Robider  testified  as  follows :  Is  a  practical  plumber ;  on 
the  morning  of  the  4th  January^  1870^  when  informed  of 
the  leak  that  had  occurred  in  the  building,  went  and  exam- 
ined the  water-closet ;  the  pipes  were  in  perfectly  good  order ; 
there  was  no  defect  whatever  in  the  water-works ;  the  leak 
was  caused  by  throwing  foreign  substances  down  the  water- 
closet;  as  soon  as  these  were  removed,  all  difficulty  ceased 
and  no  further  trouble  occurred ;  he  had  told  defendant  be- 
fore that  if  tenants  continued  to  obstruct  the  water-closet^  it 
would  be  necessary  to  close  it  altogether,  but  she  said  her 
tenants  would  object;  he  advised  her  to  close  it  up. 

Manly  Hazzard  testified  as  follows:  He  examined  the 
water-closet  early  in  the  morning  of  the  4th  of  January ;  the 
water-works  were  in  good  order;  the  pipes  were  in  good  or- 
der; the  trouble  arose  from  things  which  had  been  stuffed  in 
the  water-closet,  which  caused  the  water  to  overflow;  as  soon 
as  they  were  taken  out,  everything  worked  right,  and  there 
was  no  further  difficulty ;  the  closet  was  so  dark  at  half-past 
seven  o'clock  in  the  morning  that  it  required  a  light  for  its 
examination. 

Williams  testified  as  follows:  He  examined  the  water- 
closet  on  the  morning  when  the  leak  occurred ;  it  was  filled 
with  trash;  he  was  the  carriage  driver  of  the  defendant;  he 
never  saw  a  nastier  place  than  the  water-closet  was;  saw 
plaintiff's  store  and  goods  all  wet. 

The  Court  charged  the  jury  as  follows :  "  That  if  they 
fi)and  from  the  testimony  in  the  case  that  the  defendant  was 
the  owner  of  the  whole  building,  and  the  plaintiff  was  the 
tenant  of  a  part  of  said  building,  and  that  damages  accrued 
through  the  leakage  of  the  water-closet,  that  defendant  was 
liable  for  the  damages  sustained ;  that  the  other  tenants  of 
the  building  were  to  be  considered  as  the  agents  of  the  de- 
fendant in  obstructing  the  water-closet,  and  that  defendant 
bound  to  keep  the  premises  in  repair.'' 
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And  the  said  defendant,  by  her  counsel,  then  requested  the 
said  Judge  to  charge  that  the  defendant  was  not  liable  if  thej 
should  find  that  plaintiff  had  the  same  right  of  access  to  the 
water  closet  as  any  other  tenant,  which  charge  the  Court  re- 
fused to  give,  unless  the  juiy  found  the  damage  was  ooca- 
sioned  by  act  of  plaintiff. 

Defendant's  counsel  further  asked  the  Court  to  charge  that, 
the  said  defendant  was  not  responsible,  unless  some  agree* 
ment  or  covenant  was  proved  by  which  the  defendant  had 
agreed  to  keep  said  store  and  premises  in  good  condiiioo, 
which  said  charge  the  Court  refused  to  give.  The  jary 
found  for  plaintiff.  The  charge,  and  refusals  to  charge  are 
assigned  a§  error. 

Thomas  E.  Loyd  ;  A.  W.  Hammond  &  Son,  for  plaintiff 
in  error.  Landlord  not  liable  for  nuisance  by  tenant :  Tay- 
lor's L.  &  T.,  95 ;  38  Gha.  B.,  547.  If  tenant  intended  to 
hold  landlord  liable  for  such  damages  he  should  have  so 
covenanted,  knowing  its  probability  of  occurrence. 

George  A.  Merger,  for  defendant.  See  Center  taa. 
Treadwell,  39  Oa.  R.,210;  R.  Code,  sees.  2946-2948,2849; 
Taylor's  L.  &  T.,  sees.  206,  775;  4  Denio's  R.,  311;  1st, 
257. 

LocHRANE,  Chief  Justice. 

This  was  an  action  brought  by  a  tenant  against  the  land- 
lord to  recover  damages  done  to  goods  on  account  of  an  al- 
leged nuisance  kept  in  the  upper  part  of  a  building,  bring  a 
water-closet,  on  account  of  which  water  overflowed,  and  his 
goods  below  were  injured.  The  proof  shows  that  the  water- 
closet  complained  of  was  upon  the  premises  at  the  time 
the  party  rented  the  store,  and  the  closet  itself  was  not  a 
nuisance,  but  convenience  for  the  other  tenants  living  id  the 
upper  part  of  the  building.  The  proof  shows  that  this  dam* 
age  was  done,  not  on  account  of  any  defect  in  the  water-<doset 
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or  its  pipes,  eta^  bat  that  persons  using  it  threw  obstructions 
into  Of  and  thus  caused  the  overflow  and  damage.  The  jury 
found  for  the  plaintiff,  and  the  case  comes  before  us  on  the 
charges  and  refusals  to  charge  of  the  Court  below.  The 
Judge  charged  the  jury  '^  that  if  they  found,  from  the  testi- 
mony in  the  case,  that  the  defendant  was  the  owner  of  the 
whole  building,  and  the  plaintiff  was  a  tenant  of  a  part  of 
said  building,  and  that  damages  accrued  through  the  leakage 
of  the  water-closet,  the  defendant  was  liable  for  the  damages 
sustained  ;  that  the  other  tenants  of  the  building  were  to  be 
considered  as  the  agents  of  the  defendant  in  obstructing  the 
water-closet,  and  that  defendant  was  bound  to  keep  the 
premises  in  repair/' 

The  Judge  refused  to  charge  that,  if  the  jury  found  plain- 
tiff had  the  same  access  as  any  other  tenant,  defendant  was 
not  liable,  and  also  that  the  defendant  was  not  responsible 
unless  some  agreement  or  covenant  was  proved  by  which  the 
defendant  had  agreed  to  keep  said  store  and  premises  in  good 
condition. 

The  only  question  in  the  case  is  the  fact  whether  Mrs. 
Marshall  is  liable  for  the  damage  done  by  the  overflow  of 
the  closet  under  the  facte  in  this  case.  It  is  contended  that 
she  is  not,  because  the  pipes  and  fixtures  were  all  in  good 
order,  and  the  damage  was  the  result  of  no  fault  of  hers ; 
and  the  closet  being  on  the  premises  at  the  time  of  renting, 
that  it  was  not  covenanted  by  her  as  to  its  use,  and  to  keep 
it  free  from  obstructions,  and  that,  this  being  the  act  of  other 
tenants,  she  is  not  liable. 

There  is  nothing  clearer,  as  a  principle  of  law,  than  that  a 
party  is  liable  for  damages  done  by  himself  or  his  agents  in 
maintaining  or  keying  up  a  private  nuisance.  The  evidence 
in  this  case  shows  that  this  closet  was,  at  times,  in  very  bad 
order  and  condition,  that  it  was  kept  in  this  condition. 
^Wrsjj  one  of  the  witnesses,  says  it  was  open  day  and  night, 
not  only  to  inmates  but  to  outsiders.  Robider,  the  plumber, 
sulvised  her  to  close  it  up.    And  it  appears,  previous  to  the 
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damage  sued  for,  there  had  been  a  previooa  leakage,  of  which 
she  was  Doiified  by  the  plaiutiff^  and  she  promised  to  fix  it. 
The  continuance  of  the  closet  was  for  the  accommodation  of 
her  other  tenants  who  paid  her  rents,  and  her  oontinnance  of 
the  closet  was  for  a  consideration.  If  she  allowed  a  wator- 
closet  for  her  other  tenants  to  remain  in  the  condition  tesfti* 
fied  to,  and  from  this  cause  damage  did  actually  oocar  to  the 
plaintiff,  why  would  she  not  be  liable  ?  Upon  legal  princi- 
ples, can  she  do  damage  to  one  tenant  by  a  convenience 
erected  for  others,  and  because  these  tenants  so  abuse  the 
use  as  to  cause  the  damage,  protect  herself  as  landlord  because 
of  want  of  covenant  ?  A  general  principle  may  be  recognized 
that  one  who  permits  a  wrong  to  be  done  is  responsible  as  he 
who  actually  does  it.  For,  in  iortSf  all  are  regarded  as  prin- 
cipals. This  damage  was  the  result  of  a  nuisance  kept  by 
the  landlord  upon  the  premises.  And  that  it  was  his  own  ten- 
ants who  made  it  so  does  not  change  the  charge  or  remove  the 
liability.  One  who  erects  upon  his  own  land  anything  whidi, 
by  ignition,  burns  down  the  house  of  one  adjoining,  is  liable. 
But  we  need  not  multiply  cases  analogous  in  principle;  they 
are  found  all  through  the  reports.  We  need  not  gather  them 
together,  for  the  extracted  principle  of  liability  is  oonstantly 
recognized.  We  have  examined  the  case  upon  the  ground 
that  it  may  be  assimilated  to  that  of  a  house  rented  to  a  ten- 
ant who  violates  law  by  keeping  more  gunpowder  than  the 
law  allows,  and  by  this  act  an  explosion  takes  place  which 
injures  another,  and,  under  such  facts,  the  landlord  would 
not  be  liable,  but  we  see  the  distinction  which  marks  the 
cases  in  the  case  of  a  tenant  whose  own  act,  not  by  its  oonneo* 
tion  with  the  landlord,  causes  the  damage.  As  if,  in  this 
case,  the  tenants  had  wantonly  thrown  down  buckets  Qi€ 
water  on  the  floor  above  and  caused  this  damage^  the  land- 
lord  would  not  be  liable.  But  the  act  was  produced  by  m 
water-closet  which,  if  not  kept  clean  and  in  proper  order,  was^ 
per  se,  a  private  nuisance,  and  the  ordinary  and  natural  ooc^^ 
sequences  of  which  was  to  produce  a  nuisance  in  the  inherent 
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character  of  the  thing  itself.  And  when  there  was  proofs  as 
in  this  case,  of  this  consequence  being  known  to  the  defend- 
ant, by  information  and  by  actual  notice  of  a  previous  leak^ 
we  think  the  reasons  of  the  liability  appears,  and  that  this 
case  falls  within  the  role  in  TreadweU  V9,  Davis,  39  Georgia 
Reports.  And  we  therefore  affirm  the  judgment  of  the  Court 
below. 

Judgment  affirmed. 


A.  W.  Stone,  plaintiff  in  error,  vs.  Henky  S.  Wetmobb, 

defendant  in  error. 

1.  The  Judge  may  refuse  to  allow  a  writ  of  quo  warranto  filed  unless  it  / 
makes  out  e^  prima  facie  case  in  favor  of  the  petitioner.     (B.) 

2.  General  Terry  did  not,  by  his  removal  of  Wetmore,  as  the  Ordinary  of 
Chatham  county,  and  appointment  of  Stone  thereto,  convey  such  a 
title  to  the  office  as,  upon  the  application  of  Stone  to  the  civil  Courts, 
they  could  enforce  under  the  Constitution  and  laws  of  this  State. 

3.  The  facts  recited  in  the  petition  for  quo  warranto^  to- wit :  that  Stone, 
ailer  the  removal  of  Wetmore  by  General  Terry,  was  appointed  to  the 
office,  and  filed  his  bond  and  was  commissioned  by  the  Governor,  did 
not  confer  such  a  right  to  the  office  as  Courts  can  recognize.  The 
commission  did  not  convey  more  than  the  order  of  appointment  upon 
which  it  was  based,  and  that  appointment  expired  with  the  powers  that 
gave  it  existence. 

4.  Appointments,  under  the  Reconstruction  Acts  of  Congress,  to  civil 
office  by  the  General  Commanding,  was  not  by  virtue  of  the  Constitu- 
tion of  the  State,  but  by  the  power  of  the  Acts  of  Congress,  and  did 
not  confer  upon  the  incnmbents  any  title  to  the  same  longer  than  the 
Acts  themselves  were  of  force. 

Quo  Warranto,  Beconstruction  Acts.  Military  appoint- 
ments. Before  Judge  Schley.  Chatham  county.  Febru- 
ary, 1871. 

The  facts  are  in  the  opinion. 

WiuLiAM  Dougherty  and  A.  Sloan,  for  plaintiff  in 
^rror. 
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Hartbiboe  &  Chisolm  ;  Jackson,  Lawton  &  Bassen- 
GEB,  for  defendant. 

LoCHRANE,  Chief  Justice. 

It  appears  from  the  record  in  this  case  that,  on  the  29th  of 
April,  1870,  the  Ordinary  of  Chatham  county,  who  had  bees 
duly  elected  by  the  people,  and  commissioned  by  the  Gov- 
ernor, was  removed  by  order  of  General  Terry,  who  was  at 
the  time  commanding  the  Third  Military  District,  and  the 
plaintiff  in  error,  Mr.  Stone,  was,  by  order  of  General  Teny, 
appointed  Ordinary,  and  he,  under  such  appointment,  on  the 
2d  May,  1870,  executed  and  filed  his  bond,  and  took  the  oath 
of  office,  and  was  commissioned  as  the  Ordinary  by  the  Goy- 
emor  of  this  State.  On  the  6th  December,  1870,  Wetmore^ 
the  Ordinary,  who  had  been  thus  removed,  took  possession  of 
the  office,  ^nd  went  on  in  the  discharge  of  the  duties  imposed 
under  the  Constitution  and  laws  of  this  State. 

The  present  case  arises  upon  the  application  for  quo  war- 
ranto, by  Stone,  in  the  premises,  calling  upon  Wetmore  to 
show  by  virtue  of  what  right  of  law  he  holds  the  office,  etc 
The  Judge  passed  an  order  re<^iring  Wetmore  to  show  cause, 
and  he  answered  by  showing:  1st.  That  the  petition  for  quo 
warranto  presented  no  legal  claim  to  the  office.  2d.  That, 
when  he  was  removed,  he  was  acting  as  said  Ordinary  by 
virtue  of  his  election  under  the  present  Constitution  and  laws 
of  this  State,  and  his  commission  in  pursuance  thereof;  and 
3d.  Because  Mr.  Stone  was  disqualified  to  hold  the  office, 
being  United  States  Commissioner  for  United  States  Courts. 

Upon  the  hearing,  the  Judge  refused  leave  to  file  the  in- 
formation of  quo  warranto,  and  this  constitutes  the  ground  of 
error  assigned  upon  which  the  judgment  of  this  Court  is 
invoked. 

1.  The  first  question  raised  is  as  to  the  error  committed  in 
refusing  leave  to  file,  etc.  Code,  section  237,  redtea  the 
power  of  the  Superior  Courts  ''  to  grant  for  their  respective 
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Circnit  Coarts  writs  of  certiorari,  gwperaedeas,  quo  warranto^* 
etc.  Section  3145  declares  the  writ  may  be  granted  at  any 
time  on  proper  shomng  made.  And  section  3147  prescribes 
that  it  may  issue  to  inquire  into  the  right  of  any  person  to 
any  public  office,  the  duties  of  which  he  is  in  fact  discharging, 
but  must  be  granted  at  the  suit  of  some  person  either  claim- 
ing the  office  or  interested  therein/' 

It  will  be  seen,  by  our  statutory  provisions,  that  the  an- 
cient writ  of  qiio  toarranto^  which  was  in  the  nature  of  a 
writ  of  right,  for  the  king  against  any  one  claiming  or  usurp- 
ing any  office,  franchise  or  liberty,  has  gone  into  disuse;  and 
the  granting  of  the  writ,  of  leave  to  file,  is  now  a  question  for 
the  sound  discretion  of  the  Court,  based  on  the  "proper 
shotomg  metde"     In  England,  the  rule  of  Hilary  Term, 
1827,  which  was  intended  to  limit  the  pleadings  authorized 
by  statute,  9  Anne,  c.  20,  requires  objections  intended  to  be 
made  to  the  title  of  the  defendant,  to  be  specified  in  the  rule 
to  shew  cause.     The  spirit  of  the  law  contemplates  the  right 
of  the  Court  to  refuse  the  writ.     At  the  instance  of  a  claim** 
ant  to  an  office,  it  is,  in  no  relation,  a  right.     But  the  peti- 
tion for  leave  must  set  out  good  grounds  to  invoke  the  leave 
of  the  Court.    Another  important  element  in  the  decision  of 
this  question  is,  that  the  petitioner  appeals  to  the  Courts  for 
the  assertion  of  his  rights.     He  presents  his  complaint  under 
the  Constitution  and  laws  of  this  State,  and  therefore  he 
must  show,  in  his  petition,  something  upon  which  the  Court, 
exercising  its  constitutional  functions,  can  adjudge  his  right 
to  the  office.    For,  under  this  application,  and  the  decision  \ 
of  TUtt  Court,  we  are  not  called  on  to  decide  the  validity  of  | 
Wetmore's   right  to  the  office,  but   the  right  which    Mr, 
',  Stone  presents.     That  right  is  predicated  upon  the  Acts  of 
March  and  July,  1867,  and  supplemental  Acts,  by  which 
Georgia  is  placed  in  the  third  military  district,  and  the  com- 
mandant of  such  district  is  clothed  with  certain  powers, 
among  the  enumeration  of  which  was  the  right  to  suepend  or 
remove  from  civil  office  and  detail  or  appoint  incumbents  to 
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discharge  the  duties.  The  constitationalify  of  these  Acts  are 
put  in  question,  as  the  primarj  proposition,  to  establish  tho 
&ct  that  General  Terry  had  no  right  to  remove  Wetmore, 
and  consequently  no  right  to  appoint  Stone.  This  Court 
does  not  deem  it  necessary  to  decide  this  question,  in  the  view 
we  take  of  the  case. 

I  need  not,  then,  go  through  with  the  powers  incident  to 
the  National  Congress,  over  the  subject  of  reconstruction. 
We  recognize  the  fact  that  the  State,  after  the  surrender  of 
the  armies  of  Generals  Lee  and  Johnston,  was  in  a  condition 
provided  for  by  no  constitutional  provision.  The  frameraof 
the  United  States  Constitution  did  not  foresee,  and  did  not 
provide  for  the  datua  of  any  of  the  States  aft«r  its  suljoga- 
tion  to  the  municipal  sovereignty  of  the  nation.  It  was  not 
contemplated,. aud  therefore  doody  where  some  power  neoeB- 
sarily  had  to  act,  and  the  law-making  power  assumed  the 
right,  upon  what  grounds  need  not  be  determined.  When 
William  of  Prussia,  from  his  head-quarters  at  Versailles,  on 
the  15th  December,  1870,  decreed  a  government  for  Alsace 
and  Lorraine,  it  might  be  conceded  that  he  had  no  warrant 
of  power  for  the  basis  of  such  a  decree,  except  upon  the 
right  of  war.  And  when  people  invoke  war  as  the  arbiter 
of  national  rights,  the  conqueror,  by  power  invoked,  exacises 
powers  not  based  on  constitutions  or  laws.  The  trouble  baa 
been  in  this  country  trying  to  harmonize  war  and  peace 
measures,  and  setting  up  a  constitutional  power  to  do  what 
fell  from  the  effects  of  a  surrender. 

2.  By  these  acts  of  settlement,  commonly  called  the  Be- 
construction  Acts,  Congress  provided  for  the  powers  exer* 
cised  in  this  case  by  General  Terry,  and  we  need  not  discuss 
the  effect.  As  long  as  he  was  clothed  with  the  power  defado 
or  dejure,  the  result  would  be  the  same.  These  Acts  ooo- 
ferred  the  power  to  remove,  and  he  did  it.  The  cause  is  not 
before  us,  and  it  is  immaterial.  Under  the  law  of  CoogreaB 
Wetmore  was  removed,  and  under  the  same  law  Stone  was 
appointed.   It  is  upon  the  title  conferred  by  the  appointment 
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only,  that  I  propose  to  treat.  What  effect  of  duration  did 
it  have,  made  under  the  laws  that  authorized  it  ?  Suppose 
General  Terry  had  detailed  a  soldier  to  the  duties.  This 
was  within  the  letter  of  the  law,  just  as  much  as  the  appoint- 
ment of  Mr.  Stone.  Would  it  be  properly  inferred  from  the 
appointment,  that  this  was  filling  a  vacancy  under  the  Con- 
stitution and  laws,  and  that  such  detailed  soldier  would  con- 
tiDue  in  office  after  the  laws  by  their  operation  had  expired, 
under  which  he  alone  could  pretend  to  discharge  the  func- 
tions ?  Now,  Stone  can  stand  in  no  better  place  than  a  de- 
tailed soldier  would  under  the  laws.  Suppose  General  Terry 
had  removed  a  Judge  of  the  Supreme  Court,  and  detailed  a 
Colonel  of  a  regiment  to  discharge  the  duties,  and  he  did  so, 
and  subsequently  the  removed  Judge  assumed  his  duties 
under  the  Constitution  and  laws,  and  such  Colonel  appealed 
to  the  civil  law,  through  the  interposition  of  the  civil  CourtS| 
to  restore  him,  what  title  would  he  have  to  the  office  by  the 
appointment  of  General  Terry  ?    We  think  none. 

3.  But  in  this  case,  the  view  may  be  taken,  that  when 
General  Terry  came,  clothed  by  the  National  Congress  with 
powers  to  remove,  if  he  did  remove,  that  act  destroyed  all  the 
rights  of  the  occupant,  and  that  his  removal  under  such  dele- 
gated power  had  all  the  effect  of  a  removal  by  the  powers 
known  to  the  laws — in  other  words,  occasioned  the  same 
vacancy — ^and  his  power  to  fill  was  commensurate  with  our 
Ck>n8titution  and  laws,  which  he  came  to  enforce ;  that  he 
carried  on  the  State  Government  under  the  Acts  of  Congress, 
and  the  appointment  of  Mr.  Stone  was  in  fact  an  appointment 
under  the  Constitution  to  fill  a  vacancy ;  and  that  Stone  de- 
rived by  such  appointment  exactly  what  he  would  have  de- 
rived now  by  appointment  if  Wetmore  had  died  or  resigned, 
and  the  Governor  had  appointed  him  to  fill  the  place.     In 
oar  opinion,  such  is  not  the  law.     Georgia,  while  under 
military  rule  and  Reconstruction  Acts,  had  to  carry  out  the 
civil  administration  under  the  permission  or  coercion  policy, 
as  the  case  may  be,  by  which  she  was  governed.    But  when 
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she  was  entitled  to  representation  and,  and  in  fact  became  a 
member  of  the  Union,  then  she  was  entitled  to  equality  and 
,  independence  among  her  sistars.  The  officials,  breathed  by 
the  times  into  place^  went  out  with  their  authors;  the  ap- 
pointees dropped  the  ermine  when  their  authors  dropped  the 
sceptre ;  the  commission  to  constitutional  offices,  which  the 
General  ordered,  fell  when  the  headquarters  were  removed 
with  the  Acts  that  empowered  them.  No  other  theory  would 
be  consistent  with  the  Reconstruction  Acts  themselves ;  for 
the  full  power  invoked  by  them  had  one  object  only,  tJie 
restoration  of  the  States.  The  Grenerals  sent  to  carry  them 
into  effect,  came  only  to  accomplish  the  purposes  of  the  Acts 
as  a  part  of  the  political  government.  And  these  incidental 
powers  of  removal,  etc.,  were  to  clothe  the  military  with 
authority  to  remove  those  who  thwarted  the  main  and  de- 
clared purpose.  When  the  purpose  was  accomplished,  the 
end  was  attained,  and  the  whole  datua  fell  back  into  its  orig* 
inal  condition,  so  far  as  it  was  attainable*  If  General  Terry 
had  simply  suspended  Wetmore,  would  he  not  have  assumed 
his  duties  when  the  powers  that  suspended  him  were  them* 
selves  suspended  ?  Now,  by  the  record,  he  is  in  his  office ; 
he  was  constitutionally  elected.  Mr.  Stone  claims  it  by  title 
of  General  Terry's  appointment.  The  Judge  held  this  ap- 
pointment did  not  confer  such  a  title  to  the  office  as  invoked 
the  enforcement  of  the  civil  powers  of  the  Court,  and  the 
£su3t  that  the  Grovernor,  acting  under  the  superior  power  of 
General  Terry,  did  give  a  commission  to  Mr.  Stone,  does  not 
change  the  effect,  for  the  officer  for  the  time  was  the  creaUon 
of  the  General  Commanding,  and  the  Governor's  commiasioii 
could  not  convey  any  right,  not  inherent  in  the  order  of  ap- 
pointment consequent  upon  the  removal. 

4.  The  right  of  appointment,  if  it  existed,  existed  in  the 
power  conferred  by  the  Acts  of  Congress,  and  not  by  virtue 
of  the  Constitution  and  laws  of  this  State.  The  govemmenft 
was  not  half  civil  or  half  military,  nor  part  under  the  Con- 
stitution of  the  State  and  part  under  the  Acts  of  Congress. 
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The  government  was  military,  and  the  oontinuance  of  the 
civil  power  was  sustained  by  its  authority,  and  while  acting 
subordinate  it  was  not  an  independent,  but  only  a  permissive 
existence.  And  its  acts  outside  the  Constitution  derived  no 
inherent  power  from  being  nominally  civil.  Therefore,  we 
hold  that  the  commission  issued  by  the  Governor  did  not,  in 
a  constitutional  view,  confer  any  power  not  derived  by  the 
naked  military  appointment  of  General  Terry. 

And,  apon  the  facts  presented,  we  are  of  opinion  that  the 
petitioi/er  did  not  present  such  a  cause,  to  a  Court  of  law,  as 
entitled  him  to  fill  the  office  of  Ordinary  of  Chatham  county, 
under  the  Constitution  of  this  State. 

Judgment  affirmed. 


Andrew  M.  Ross,  plaintiff  in  error,  vs.  John  Williamson, 

defendant  in  error. 

1.  In  a  proceeding  by  an  incoming  officer,  who  has  been  commissioned 
and  sworni  against  his  predecessor,  to  compel  the  turning  over  of  the 
books,  papers,  etc.,  of  the  office,  as  provided  by  sections  162, 163, 164, 
165  of  the  Code,  the  Courts  will  not  go  behind  the  commission  to  in- 
quire into  the  legality  of  the  election,  or  the  eligibility  of  the  new 
officer. 

2.  The  simple  fact  that  an  officer  elect  does  not  give  his  bond  and  take 
the  oath  of  office  within  the  time  prescribed  by  law,  is  not  sufficient 
to  work  a  forfeiture  of  his  right  to  the  office ;  it  must  appear  that  the 
not  giving  the  bond  and  taking  the  oath  within  the  time,  was  by  the 
faalt  or  failure  of  the  officer. 

Quo  Warranto.  Officer's  books;  etc.  Before  Judge  Schley. 
Chatham  county.     March,  1871. 

Williamson  averred  that,  in  Decembei^  1870,  he  was  duly 
elected  treasurer  of  said  county,  had  been  commissioned  by 
the  Governor  as  such  treasurer,  and  qualified  by  taking  the 
oathy  and  giving  the  bond  required  by  law,  yet  Boss,  his 
predecessor^  refused  to  deliver  him  the  books,  etc.^  of  the  office. 
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He  prayed  that  Ross  show  cause  why  he  shoald  not  be  com* 
pelled  to  deliver  the  books,  etc.  Ross  demurred  to  this  pe- 
tition, upon  the  ground,  that  it  did  not  aver  that,  at  the  date 
of  said  election,  Williamson  was  eligible  to  said  office.  The 
demurrer  was  overruled. 

Ross  answered  that  Williamson  was  not  duly  elected  to 
said  office ;  that  he  was  ineligible  because  he  had  been  a  Jus- 
tice of  the  Inferior  Court  of  Chatham  county,  prior  to  the 
war,  and  taken  an  oath  to  support  the  Constitution  of  the 
United  States,  and  afterwards  engaged  in  the  rebellion,  and, 
therefore,  the  votes  for  him  were  not  to  be  counted;  that 
Williamson  did  not  take  the  oath  and  give  the  bond  in  the 
time  prescribed  by  law,  and  Ross  rightfully  holds  said  books, 
etc.,  because  his  successor  has  not  been  legally  qualified. 
He  further  answered  that  Williamson's  sole  remedy  was  quo 
warranto. 

The  Judge  ordered  the  books,  eta,  to  be  delivered  to  Wil- 
liamson. Ross  asked  for  a  su^percedecLB  for  twenty-four  hours, 
till  he  could  sue  out  his  writ  of  error  to  this  Court,  bat  the 
Judge  refused  to  grant  it.  The  said  rulings  of  the  Judge 
are  assigned  as  error. 

A.  W.  Stone,  for  plaintiff  in  error. 
Habtridoe  &  Chisolm,  for  defendant. 

McCay,  Judge. 

1.  This  is  a  proceeding,  under  sections  161,166  of  the  Re- 
vised Code,  to  require  the  delivery  of  the  books  and  papers 
of  an  office  to  a  newly  elected  and  commissioned  officer,  by 
the  former  incumbent.  It  is  not  intended  as  a  mode  of  tiying 
the  right  of  either  party  to  the  office.  That,  by  the  long  es- 
tablished practice  of  the  country,  is  by  writ  of  quo  nnirranto. 
These  provisions  of  the  Code  look  solely  to  the  retention  of 
the  books,  papers^  and  other  property  of  an  office^  by  an  in- 
cumbent against  the  newly  elected  and  commissioned  officer. 

The  first  section  declares  that  when  any  office  ia  ^'  vacated,'' 


ATLANTA,  JULY  TERM,  1871.  503 

R088  VS.  Williamson. 

etc.  The  record  and  the  law  of  the  land  shows  that  the 
office,  in  this  case,  was  vacated  bj  the  expiration  of  the 
term  of  the  incumbent.  He  only  holds  after  that  expiration 
as  the  ad  interim  possessor  until  his  successor  is  elected  and 
qualified.  The  petition  shows  that  the  petitioner  has  been 
elected  and  commissioned.  That  is  all  that  is  required  by 
the  statute.  The  word  "  qualified,"  used  in  the  first  section^ 
clearly  can  only  mean  ^'  sworn  in,"  and  this  is  the  sense  in 
which  it  is  commonly  used  in  the  Constitution  and  laws: 
Constitution,  Article  3,  section  1,  paragraph  2.  Indeed,  I 
think  this  is  the  universal  use  of  it,  as  applied  by  law  to 
public  officers.  The  commission  only  issues  on  the  qualifi- 
cation, and  hence  is  evidence  of  it.  The  fact  of  the  election, 
the  eligibility  of  the  officer,  and  his  qualification,  all  are 
prima  facie,  stated  in  a  case  like  this,  by  the  statement  that 
he  has  been  commissioned  and  sworn.  We  think,  therefore, 
the  Court  was  right  in  overruling  the  demurrer. 

Very  clearly,  also,  under  this  statute,  a  jury  trial  was  not 
contemplated.  It  is  a  summary  proceeding,  leaving  the  par- 
ties to  the  writ  of  quo  warranto.  The  action  of  the  Court 
does  not  settle  the  right  of  either  party  to  the  office,  but 
simply  that  a  vacancy  had  existed,  that  a  successor  had  been 
qualified  according  to  the  forms  of  law.  Even  if  the  facts 
were  disputed,  it  is  for  the  Judge  to  try  it.  The  result  is 
merely  to  say  who  shall  have  the  books,  etc.,  and  not  to  de- 
cide, except,  prima  facie,  the  right  to  the  office. 

2.  The  answer  sets  up  that  the  complainant  did  not  take 
the  oath  and  give  the  bond  within  the  time  required  by  law. 
We  think  it  is,  perhaps,  legitimate  to  inquire,  even  in  a  case 
like  this,  into  the  question  of  '^  qualification."  It  is  said,  in 
section  126  of  the  Code,  that  an  office  is  vacated  if  the  person 
elect/aiZ  to  qualify  and  give  bond  within  the  time  prescribed 
by  law*  We  are  clear,  however,  that  this  means  a  failure, 
that  it  only  applies  to  cases  when  the  officer  is  in  fauU, 
Xhe  simple  statement  that  the  oath  was  not  taken  and  the 
bond  filed  within  the  time  is  not,  in  our  judgment,  sufficient. 
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The  Code,  section  143,  in  regulating  the  time  wiihin  whidi 
such  bonds  shall  be  filed,  fixes  it  at  so  many  days  from  the 
election,  etc.  But  this  has  never  been  literally  oonstmed* 
In  many  of  the  counties,  the  shortest  time  mentioned  here 
(twenty  days)  would  most  frequently  be  consumed  in  getting 
the  returns  to  the  capital  and  returning  the  commission  to 
the  Ordinary.  It  often  happens  that  the  election  is  con- 
tested, sometimes  the  mail  fails,  sometimes  the  oonuniasions 
lie  in  the  ofiSce  through  fault  of  the  Ordinary.  An  experi- 
ence of  many  years,  as  a  county  officer,  informs  me  that  the 
practice  generally  has  been  to  notify  officers  that  their  com- 
missions have  arrived,  and  it  has  not  been  usual  to  oonsida 
the  office  vacant  until  this  notice  has  been  given  ;  and  this 
upon  the  idea  that  the  officer  has  not  failed  until  he  has  no- 
tice that  the  Ordinary  is  ready,  prepared  by  the  presence  in 
his  office  of  the  commission,  to  take  the  bond  and  administer 
the  oath.  See  the  case  of  Basset  vs.  The  Governor,  11  Geor- 
gia Reports,  207.  We  think,  for  these  reasons,  that  tJie 
statement  made  in  the  answer  that  the  petitioner  had  not 
taken  the  oath  and  given  the  bond  within  the  time  prescribed 
by  law  is  not  sufficient,  that  it  ought  to  have  further  s^  forth 
that  this  was  by  his  default.  The  Judge  was  not  called  apon 
to  hear  evidence  because  it  was  not  claimed  in  the  answer 
that  the  not  taking  the  oath  and  giving  the  bond  was  by  the 
fault  of  the  complainant.    Judgment  affirmed. 


Alprbd  B,  Smith,  plaintiff  in  error,  vs.  The  Obbinaby  of 
Chatham  County,  defendant  in  error. 

1.  A  Solicitor  General,  elected  in  1867,  is  estopped  from  claiming  com* 
pensation,  under  a  law  passed  in  1857,  bnt  repealed  in  18G6. 

2.  That  portion  of  the  Constitution  of  1868,  which  confirms  and  makea 
▼alid  the  Acts  of  the  Legislature  of  1865  and  1866,  was  only  inteiiM 
to  quiet  doubt,  and  was  not  necessary  to  give  them  validity.  Is  a^y 
event,  as  that  body  was  a  government  de  facto,  in  harmony  with  ^ 
United  States,  its  Acts  are  good,  propria  vigcre. 


ATLANTA,  JULY  TERM,  1871.  606 

Smith  vs.  The  Ordinary  of  Chatham  coanty. 

Constitutional  law.  Rebellion.  Before  Judge  Schley. 
Chatham  Superior  Court.     May,  1871. 

By  an  A.ct  of  1857,  the  fees  of  the  Solicitor  General  of 
the  Eastern  Circuit,  for  the  business  of  Chatham  county^ 
were  payable  out  of  its  treasury.  This  Act  was  repealed  in 
1866.  Smith  became  the  Solicitor  of  that  Circuit  in  Janu- 
ary,  1867,  and  acted  as  such  till  August,  1870,  when  he  pre- 
sented his  account  for  such  fees,  against  Chatham  county,  to 
the  county  treasurer  for  payment,  averring  that  the  Act  of 
1866  was  void,  because  passed  by  an  illegal  Legislature.  The 
Ordinary,  believing  that  the  Act  of  1866  was  a  valid  law, 
declined  to  pay  the  account.  Smith  asked  for  a  mandamus 
to  compel  such  payment.  Judge  Schley  refused  to  grant  it, 
and  that  is  assigned  as  error. 

H.  Tompkins,  for  plaintiff  in  error.    The  Act  of  1857 
was  constitutional:  39  Gra.  B.,  578.     And  is  still  of  force: 
Acts  1868,  p.  26.    This  Act  of  1866,  repealing  the  Act  of 
1857,  had  no  validity  till  confirmed  by  Article  XL,  section 
3,  of  the  Constitution  of  1868 :  38  Ga.  R.,  300 ;  39th,  39-41, 
248,  389 ;  4l8t,  231.    The  Act  of  1866  was  not  retroactive : 
4  Ga.  R,  211 ;  39th,  43;  41st,  231 ;  R.  Code,  sec.  6.    The 
Acts  passed  during  the  war,  and  those  passed  before  the  re- 
establishing civil  government,  are  on  same  footing :  Const. 
1868 ;  38  Ga.  R.,  302 ;  39th,  248.     All  Acts  passed  during 
the  suspension  of  civil  government,  were,  ipso  facto,  void :  41 
Ga.  R.,  234 ;  43  Ala.  R.,  498,  502 ;  5  Pet.  R.,  18 ;  6  How. 
R.,  342,  377 ;  Const,  of  U.  S.,  Art.  IV.,  sec.  4,  Art.  VL,  seo» 
2 ;  PafichaFs  Am.  Cons.,  233-5 ;  7  Wall.  R.,  726,  731-2-3*; 
12  Gra.  R.,  475.    The  laws  remained  as  when  Georgia  seced- 
ed :  43  Ala.  R.,  498 ;  6  Wall.  R.,  13 ;  7th,  726.     Smith  has 
a  vested  right  in  these  fees :  R.  M.  Charl.  R.,  425 ;  4  Gkt.  R., 
209 ;  10th,  196 ;  39th,  43,  436,  578 ;  41st,  231 ;  2  Sandf.  R., 
(N.  Y.)  239;  Cooly's  Con.  Lim.,  277  and  notes;  6  Crancb 
B.,  133;  10  How.  R.,  416;  2  Story  on  Const.,  sec.  139L 

Voii.  XLXT.— S3. 
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Private  Act  not  repealed  bj  public  general  Act:  12  Ga.  R., 
404. 

Jackson,  Lawton  ^  Bassixoeb,  for  defendant  The 
Act  of  1866  was  not  to  further  the  rebellion :  7  Wall.  R., 
700,  32,  33.  Smith  held  office  under  Constitution  of  1865, 
and  if  the  Legislature  of  1866,  under  that  Constitution,  was 
]ll^;al,  by  the  same  reasoning.  Smith's  appointment  was  void. 
The  law,  at  the  time  he  did  the  service,  fixes  his  contract: 
3  Parsons,  397 ;  20  Cal.  K,  637. 

McCat,  Judge. 

1.  The  petitioner,  in  this  case,  was  elected  and  held  office 
under  the  Constitution  and  laws  in  operation  in  this  State  in 
1866,  1867  and  1868.  If  that  was  no  government,  he  was 
no  officer.  If  the  Legislature  which  passed  the  Act  of  1866 
was  an  illegal  body,  he  was  ill^ally  holding  office,  since  the 
Act  of  Congress,  on  which  he  relies,  applies  just  as  much  to 
him  as  it  does  the  Legislature,  since  both  he  and  they  are 
but  different  parts  of  the  same  government.  Besides,  the 
contract  of  the  petitioner,  if  it  be  a  contract,  was  to  take  the 
office  and  perform  its  duties  for  the  compensation  as  fixed  by 
the  laws  in  force  at  the  time,  and  under  the  govemmoit 
which  gave  him  official  existence. 

2.  But  we  do  not  agree  that  the  Act  of  the  L^islatare  of 
1865  and  1866,  if  in  accord  with  the  Constitution  then  in 
operation,  and  not  contrary  to  the  Constitution  of  the  XJuited 
States,  needed  confirmation  '  by  the  Constitution  of  1868. 
For  purposes  of  caution,  and  to  meet  possible  objections^  the 
Convention  included  in  their  confirmatory  Act  the  whole 
period  from  1861  to  July,  1868.     But  the  government  set 
up  in  1865  was  in  accord  with  the  United  States.    It  was 
either  a  legal  civil  government  under  the   Constitution  of 
the  United  States,  or  it  was  a  de  facto  government,  permitted 
and  sustained  by  the  military  power  which  was  then  in  pos- 
session of  the  State  under  the  laws  of  the  United  States,     It 
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was  not  a  rebellious  organizatioD|  and  it  had  every  quality  of 
a  de  facto  government  that  a  de  facto  government  can  have 
It  was  not  obnoxious  to  the  objection  of  the  government  set 
up  during  the  war,  that  it  was  in  antagonism  to  the  Consti- 
tution of  the  United  States.  If  it  was  not  a  strictly  legal 
organization,  under  the  Constitution  of  the  United  States, 
(which  question  we  do  not  enter  into).  It  was  at  least,  even 
according  to  the  theory  of  the  plaintiff,  the  mode  and  manner 
by  which  the  military  power  exercised  its  control.  In  any 
event,  therefore,  the  mandamus  was  properly  refused. 
Judgment  affirmed. 


liEEf  Wyly  &  Company,  plaintiflfe  in  error,  vs.  Silas 
Overstbebt's  Administrator,  defendant  in  error. 

When  there  was  a  written  agreement  that  one  party  would  famish  and 
the  other  take  all  the  crade  turpentine  made  on  a  certain  plantation 
when  delivered  in  lots  of  forty  barrels  and  pay  for  the  lots  on  delivery, 
And  if  either  party  failed  he  should  forfeit  $1,000  00  : 

JHisld,  That  the  $1,000  is  to  be  considered  a  penalty  and  not  liquidated 
damages,  and  on  a  failure  of  either  party  the  actual  damage  is  all  that 
can  be  recovered. 

Liiquidated  damages.    Penalty.    Before  Jjudge  Sessions. 
Pierce  Superior  Court.    September  Term,  1869. 

In  1866,  Lee,  Wyly  &  Company  and  Overstreet  made 

the  following  contract :  Overstreet  was  to  furnish  them  all 

crude  turpentine,  made  on  his  farm  during  that  year,  at 

^3  00  for  each   barrel  weighing,  gross,  two  hundred  and 

eighty  pounds,  delivered  at  Station   Seven   and  one-half, 

i%.tlantic  and  Gulf  Railroad,  in  good  order  ;  they  to  give 

him  a  sight  draft  on  Savannah  upon  such  delivery  of  each 

car    load  of  forty  barrels.    And  they  agreed  that  "either 

party  failing  to  perform  their  part  forfeits  to  the  other  the 

of  $1,000  00.''    Overstreet  sued  them  for  said  $1,000  00, 
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averring  that,  at  one  time,  be  delivered  thirty-seven  barrels 
and  at  another  thirty-six  barrels  of  sach  turpentine  at  said 
place,  for  them,  and  they  refused  to  comply  with  their  said 
contract.  Without  proof  of  any  special  damage,  he  closed 
his  case. 

The  Court  charged  the  jury  that  said  agreement  was  not  a 
penal  bond,  but  that  the  $1,000  00  was  stipulated  damages, 
and  that,  if  they  found  for  plaintiff,  they  should  find  that  sum. 
They  found  according  to  the  charge.  Said  charge  is  affligoed 
as  error.  (The  cause  was  continued  here  twice  for  want  of 
administration  of  Overstreet's  estate,  he  having  died  pendaUe 
lite.) 

Habbib  &  Williams  ;  T.  M.  Norwood  ;  A.  W.  Ham- 
mond &  Son,  for  plaintifis  in  error,  cited  3  John.  Cases,  297; 
7  Wheat.  R.,  198 ;  1  Pick.  R.,  443 ;  2d,  258 ;  3  Jones'  N.  C. 
R.,  330 ;  2d,  16 ;  4  Dallas  R.,  149 ;  16  N.  Y.  R.,  275 ;  5 
Mete.  R.,  61 ;  17  Ga.  R.,  609 ;  6  Bos.  &  Cress.,  216 ;  2 
Bos.  &  Pull.,  346 ;  6  Bingh.  R.,  141 ;  R.  Code,  sec.  2889. 

Ware  &  Nichols  ;  Clark  &  Spencer;  Glenst  & 
Son,  for  defendant. 

McCat,  Judge. 

Our  Code,  section  2890,  declares  that  "  penalties  in  bonds 
are  not  liquidated  damages,  and  even  if  called  such,  if  it  ap- 
pear unreasonable,  and  not  so  actually  intended  hy  the  par- 
ties, the  law  will  give  only  the  actual  damages.  And  in  all 
cases,  if  the  damages  are  capable  of  computation,  and  is  not 
uncertain  in  its  character,  such  stipulations  will  not  be  de- 
clared penalties.^'  The  breach  alleged  here  is  a  failure  to 
take  and  pay  for  two  lots  of  this  turpentine.  The  damages 
can  easily  be  ascertained.  The  difference  between  the  price 
agreed  upon  and  the  worth  of  the  article,  at  the  time,  in  the 
market,  is,  prima  facie,  the  measure  of  damages.  The  thing 
bargained  about  is  an  article  of  merchandise.    It  has  always 
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a  market  value,  and  the  case  comes  exactly  within  the  pro- 
yision  of  the  Code,  which  we  have  quoted. 

If  such  a  contract  as  this  is  not  a  penalty,  we  see  no  limi- 
tation at  all  to  the  stipulation  which  parties  may  make,  how- 
ever onerous  and  unconscionable.  Why,  if  this  is  not  a 
penalty,  may  not  one  bind  himself  in  a  penalty  of,  say 
$1,000  00,  to  pay  twenty  cents  per  pound  for  all  the  cotton 
one  may  make,  on  a  particular  place,  during  any  one  year, 
and  yet  this  is  just  the  sort  of  case  that  b^ot  the  first  inter- 
ference, by  Courts  of  equity,  with  such  agreements. 

We  think  this  was  clearly  a  penalty,  and  not  liquidated 
damages. 

Judgment  reversed. 


J.  J.  Bell  et  al,  plaintiffs  in  error,  vs.  C.  C.  Thorpe,  de- 
fendant in  error. 

1.  Sheriffs,  thongh  ont  of  officoi  are  liable  to  rule,  under  the  prorisionB 
of  the  Code. 

2.  It  was  error  in  the  Judge,  upon  the  trial  of  the  traverse  of  the  sher- 
iff's answer,  to  reject  evidence  of  the  fact  that  the  defendant  in  Ji.fa, 
had  property  in  his  possession  sufficient  to  satisfy  the  judgment,  at  the 
time  of  the  return  of  nuUa  bona  by  such  sheriff  upon  the  execution. 

Rules  against  sheriffs.  Before  Judge  Sessions.  Mcin- 
tosh Superior  Court.     December  Term,  1870. 

The  facts  are  in  the  opinion. 

William  B.  Gaulbsn,  for  plaintiffs  in  error. 

!No  appearance  for  defendant. 

liOCHRAKE,  Chief  Justice. 

1.  This  was  a  rule  against  a  former  sheriff  upon  a  fi.  fa. 
for  the  collection  of  money.  The  answer  of  the  sheriff  says 
he  has  not  collected  the  money,  upon  the  ground  that  there 
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was  no  property  to  levy  on,  and  that  he  had  used  all  dili- 
gence to  find  property.  This  answer  was  traversed^  and  it  is 
set  up  that  the  present  sheriff  had  levied  a  younger  fi.  fcL^ 
sold  certain  property,  and  paid  over  the  money  thereon  to 
the  amount  of  $500  00,  being  larger  than  this  demand,  and 
also  that  the  owners  are  foreclosing  a  mortgage  on  lands 
belonging  to  defendant  in  fi.  fa.  of  younger  date.  The  case 
came  on  for  trial,  and  movant  offered  to  prove  the  proper^ 
in  defendant's  possession,  and  its  sale  as  stated.  The  Comt 
rejected  the  evidence,  and  said  it  would  be  unnecessary  to 
submit  the  case  to  the  jury,  as  they  would  be  controlled  by 
his  decision,  and  he  entered  the  following  order  dismissing 
the  rule,  etc. : 

^^  Upon  hearing  the  within  and  foregoing  rule  and  traverse 
it  is  ordered  that  the  same  be  dismissed,  upon  the  groond 
that  plaintiffs  are  too  late,  the  sheriff  having  made  his  retnm 
of  no  property  to  be  found  on  the  14th  December,  1868,  and 
no  action  taken  until  December,  1870,  notwithstanding  there 
was  property,  on  which  he  could  have  levied,  in  the  coun^, 
and  which  was  levied  on  and  sold  1st  of  March,  1870,  undar 
a  junior  fi,  fa.,  and  proceeds,  $1,000  00,  paid  over  to  the 
minor  plaintifis  in  fi,faJ^  Signed,  and  dated  December  17th, 
1870. 

We  hold  that  the  judgment  of  the  Court  in  this  case  was 
error.  The  sheriff  was  liable  to  rule  after  he  left  office,  un- 
der the  Code  of  this  State. 

2.  And  the  evidence  ought  to  have  been  admitted,  and  the 
case  submitted  to  the  jury  for  their  consideration,  under  the 
charge  of  the  Court,  upon  the  law  applicable  to  the  ease. 
The  fact  of  a  return  of  nulla  bona  by  the  sheriff  when  in 
office  is  not  in  itself  such  an  entry  as  protects  him  from  rale, 
and  the  lapse  of  time  stated  before  the  proceedings  were  in- 
stituted did  not  bar  such  motion  by  rule  and  attachment  in 
case  it  could  be  made  to  appear  by  proof  that  such  entry  was 
untrue.  And  the  evidence  rejected  was  proper,  and  admis- 
sible for  the  consideration  of  the  jury. 

Judgment  reversed. 
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T.  B.  Marshall  &  Bbotheb,  plaintiffs  in  error,  vs.  Willis 

Clary,  defendant  in  error. 

1.  This  Court  will  hesitate  to  control  the  discretion  of  the  Coart  below, 
as  to  a  continuancei  upon  facts  better  understood  by  him  than  by  this 
Court.     (R. ) 

2.  Where  a  bill  of  exchange  was  accepted  conditionally,  if  funds  of  the 
drawer  come  in  hand,  it  is  for  the  holder  of  the  bill  to  show  affirma- 
tirely  that  funds  did  come  in  hand,  and  the  production  of  a  stated  ac- 
count between  the  acceptor  and  drawer,  showing  a  charge  against  the 
drawer  of  $500  00  cash,  does  not,  of  itself,  prove  that  the  same  was 
the  funds  of  the  drawer,  there  being  nothing  in  the  account  to  show 
that  at  the  time  of  this  charge  the  acceptor  was  indebted  to  the  drawer, 
or  had  his  funds  in  hand. 

Continuances.  Bills  of  exchange.  Evidence.  Before 
Judge  Sessions.     Wayne  Superior  Court.     May,  1871. 

Marshall  &  Brother  sued  Clary  upon  his  promissory  note 
for  $370  26,  made  the  19th  of  July,  1868,  and  due  one  day 
thereafter.  Defendant  pleaded  that  plaintiffs,  on  the  1st  of 
April,  1868,  and  until  the  3d  of  June,  1868,  held  a  draft  by 
Sarvxs  in  defendant's  favor,  and  accepted  by  plaintiffs,  for 
$900  00,  credited  with  $434  98,  which  draft  plaintiffs  prom- 
ised to  pay,  if  sufficient  funds  of  Sarvis  came  to  their  hands, 
and  while  they  held  said  draft,  plaintiffs  paid  Sarvis  $574  63, 
and  he  pleaded  the  balance  due  on  said  draft  as  a  set-off. 

Plaintiff's  counsel  went  to  the  Court-house  on  the  first  day 
of  the  trial  term  and  remained  there  till  the  afternoon,  when 
the  Judge  not  having  arrived,  and  it  being  doubtful  whether 
he  would  come,  as  the  water  courses  were  high,  counsel  left 
and  returned  to  Savannah.  On  leaving,  he  turned  over  the 
case  to  another  attorney,  with  the  request  that,  if  the  Judge 
should  come,  to  continue  it. 

The  Judge  came,  and  the  case  was  called  for  trial.  A 
motion  to  continue  was  made,  upon  the  facts  aforesaid,  but 
the  continuance  was  refused.  The  attorney  in  charge  of  the 
case  demurred  to  defendant's  plea,  but  the  demurrer  was 
overruled.    Plaintiffs  read  the  note  to  the  jury  and  closed. 
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For  the  defendant,  one  Whaley  testified,  that  about  the 
2d  of  April,  1868,  he  received  said  drafl  from  defendant,  ia 
a  due  course  of  trade,  and  presented  it  to  plainti£&,  who 
promised  to  pay  it  if  funds  of  Sarvis,  the  drawer,  came  to 
their  hands ;  said  they  then  had  some  funds  of  Sarvis.  He 
left  the  draft  with  them.  On  the  3d  of  June,  1868,  they 
paid  him  thereon  $256  65,  and  afterwards  paid  him  9168  30, 
and  perhaps  030  00  more,  which  $30  00  was  not  credited  on 
the  draft.  Some  time  thereafter,  he  notified  Clary  that  said 
draft  was  not  paid. 

Clary  testified  that,  before  taking  said  draft  from  Sarvis, 
he  asked  plaintiffs  if  they  would  accept  said  draft,  and  tbey 
said  they  would.  He  gave  them  his  note  sued  on,  supposing 
said  draft  had  been  paid,  and  he  believed  it  was  paid  till  he 
got  it  back  from  plaintifis,  several  months  aftier  he  gave  said 
note.  He  put  in  evidence  an  account  current  between  Sarvis 
and  plaintiffs,  by  which  it  appeared  that  they  had  sold  for 
Sarvis  over  $2,000  00  worth  of  lumber,  (when,  did  not  ap- 
pear,) against  which  amount  they  had  Sarvis  charged  with 
produce  and  freights,  etc.,  at  various  dates,  from  Febraaij 
29th  to  May  18th,  1868,  among  which  was  $500  00  cash,  on 
the  8th  of  April,  1868.  He  also  put  in  evidence  said  draft 
by  Sarvis  on  plaintiffs,  in  his  favor,  which  was  without  date 
and  payable  at  plaintiffs'  convenience.  These  papers  came 
in  over  plaintiffs'  objections. 

The  Court  charged  the  jury,  that  a  partial  payment  by 
plaintifis  on  the  draft  was  a  virtual  acceptance  of  it,  and  the 
subsequent  receipt  of  funds  in  favor  of  Sarvis,  appropriated 
otherwise  than  to  the  payment  of  said  draft,  made  plainUfi 
liable  to  the  holder  of  the  draft  for  its  full  amount.  The 
jury  found  for  the  defendant  $253  87,  with  interest  from  the 
8th  of  April,  1868. 

Plaintifis  moved  for  a  new  trial,  upon  the  grounds,  that 
the  Court  erred  in  refusing  the  continuance,  in  overroliog 
the  demurrer,  in  admitting  said  evidence,  and  in  said  charge 
and  because  the  verdict  was  contrary  to  the  evidence,  etc 
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The  Coart  refused  a  new  trial|  upon  Clary's  writing  $132  12 
off  firom  his  verdict  The  refusal  is  assigned  as  error  on  said 
grounds. 

William  B.  Fleming  ;  J.  D.  Bumph,  for  plaintiffs  in 
error. 

J.  C.  NiOHOi^^  for  defendant. 

McCay,  Judge. 

1.  Whilst  this  case  presents  strong  grounds  for  relief, 
based  upon  the  failure  of  the  Court  to  grant  the  continuance, 
yet  we  should  hesitate  to  control  the  discretion  of  the  Court, 
under  the  cireumstances,  so  much  more  within  his  means  of 
forming  a  correct  opinion  than  ours. 

2.  We  do  not,  however,  think  the  case  went  to  the  jury 
fairly  for  the  plaintiff.     Assuming  all  that  is  contended  for, 
to-wit :  that  the  payments,  entered  upon  the  draft  by  the 
book-keeper  of  the  plaintiffs,  amounted  to  a  waiver  of  formal 
acceptance,  (and,  if  he  was  then  acting  as  the  agent  of  the 
plaintiffs,  we  incline  to  think  this  sufficient,)  yet,  according 
to  the  defendant's  own  evidence,  the  acceptance  was  only 
cooditional  on  the  acceptor  getting  funds  of  the  drawer  in 
hand.     The  burden  of  proof  was,  therefore,  emphatically 
upon  the  holder  of  the  draft,  to  show  that  funds  had  come 
in  hand.     We  do  not  think  the  stated  account  between  the 
plaintiff  and  the  drawer  proves  this.     True,  in  that  account 
there  is  a  charge  of  $500  00,  8th  April,  against  the  drawer, 
of  cash.     But  this  does  not  prove  the  payment  to  have  been 
of  the  drawer's  funds.     It  may  have  been  an  advance  to 
him,  or  a  loan.    Indeed,  the  nature  of  the  dealings,  as  shown 
by  the  account  itself,  makes  this  the  probable  truth  of  the 
case*     The  drawer  of  the  bill  was  a  lumberman,  the  plain- 
tiffii  his  commission  merchants.     They  sold  him  corn,  paid 
his  freight,  and  advanced  to  him  various  sums  on  his  con- 
signments of  lumber.    When  he  was  in  their  debt,  or  they 


514         SUPREME  COURT  OF  GEORGIA- 

Payne  vs,  Ormond  et  al, 

in  bia^  does  not  appear.  During  the  year  he  sent  to  them 
various  amounts  of  lumber,  which  they  sold.  The  aooount 
does  not  show  when  the  sales  took  place.  He,  the  lamber- 
man,  was  not  in  funds  with  the  plaintiffs  until  the  lumber 
was  sold  in  quantity  to  satisfy  the  charges  against  him,  and 
leave  a  balance.  The  account  does  not  show  when  the  lum- 
ber was  sold.  The  $500  00  may  have  been,  and  probably 
was,  an  advance.  At  any  rate,  the  simple  fact  that  the  plain- 
tiffs paid  or  charged  to  the  drawer  $500  00  does  not  prove 
that,  at  that  time,  they  had  funds  of  his  on  hand ;  and  we 
think  the  Court  erred  in  charging  the  jury,  on  the  assump- 
tion that  there  was  proof,  that,  at  the  time  of  this  charge, 

plaintiffs  had  in  hand  $500  00  of  the  money  of  the  drawer. 
On  this  ground  we  reverse  the  judgment  of  the  Court  refusing 

a  new  trial. 


W.  W.  Payne,  administrator,  plaintiff  in  error,  vs.  Jakes 

Obmond  et  al.y  defendants  in  error. 

(LooHBANB,  Chief  Jostioe.  did  not  preside  in  this  ease.) 

1.  Where  an  action  of  ^'ectment  for  a  lot  of  land,  by  its  number  in  tbe 
original  State  sarvej)  had  been  pending  against  three  persons  as  joint- 
tenants  for  several  years  before  the  adoption  of  the  new  rnle  of  Coari 
requiring  the  tenants  in  possession  in  actions  of  ^ectment  to  admit 
themselves  in  possession  before  they  will  be  permitted  to  defend,  and 
after  the  case  was  referred  to  the  jury  the  plaintiffs  insisted  on  the  rale, 
and  two  of  the  defendants  disclaimed  title  to  the  west  half  of  the  lot 
sned  for,  but  admitted  themselves  to  be  in  possession  of  the  other 
half: 

Hdd^  That  it  was  not  error  in  the  Court  to  refuse  to  conUnae  the  oaose 
on  motion  of  the  plaintiff,  for  the  reason  then  first  brought  to  the  notice 
of  the  Court,  that  the  other  defendant  was  dead,  and  they  desired  to 
make  his  representatives  parties  to  the  suit. 

It  was  too  late  to  continue  the  whole  case  unless  the  knowledge  of  the 
death  had  just  come  to  the  plaintiffs.  The  disclaimer  by  the  KriBg 
defendants,  presented  as  to  them,  only  an  issue  as  to  the  east  half  of 
the  lot  sued  for,  which  was  the  only  thing  tried.  The  rights  of  the 
deceased  defendant  are  not  affected  by  the  verdict 
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2.  On  the  trial  of  an  action  of  ejectment,  it  was  shown  that  a  certain  deed, 
purporting  to  be  from  the  State's  grantee,  was  lost  or  destroyed,  and 
the  interrogatories  of  a  witnesss  were  offered,  who  swore  that  he  had 
seen  the  deed ;  that  it,  with  the  original  grant,  had  been  passed  to  him 
as  part  of  the  muniments  of  title,  on  his  purchase  of  the  land,  about 
the  years  1826-1830,  from  the  brother-in-law  of  the  assumed  maker  of 
it ;  that  he  did  not  remember  the  witnesses,  and  that  he  thought  he 
had  sent  the  deed  to  DeEalb  county  for  record,  though  he  could  not 
say  it  was  recorded.  It  was  in  proof  by  other  witnesses  that  the  origi- 
nal grant  had  been  in  possession  of  the  supposed  maker  of  this  deed 
in  1826,  and  not  afterwards,  though  it  was  stated  by  a  witness  that  the 
grantee  had  said  that  the  grant  was  burned  with  his  house.  It  was  also 
in  proof  that,  soon  afler  1826,  the  supposed  maker  of  the  lost  deed 
ceased  to  give  in  the  land  for  taxes  with  his  other  lands  which  he 
had  previously  regularly  done  each  year  since  the  drawing.  It  was 
also  in  proof  that  both  the  maker  and  grantee  of  the  supposed  deed 
were  dead,  and  that  the  Court-house  and  records  of  DeEalb  county 
had  been  destroyed  by  fire : 

ffddj  That  altogether,  these  circumstances  were  proper  to  go  the  jury  as 
evidence  worthy  of  consideration  to  show  the  genuineness  of  the  deed, 
and  to  justify  a  charge  of  the  Court,  treating  them  as  evidence  upon 
that  point. 

3.  Under  Che  Act  of  1866,  when  an  adverse  possession  of  lands  has  com- 
menced in  the  lifetime  of  the  claimant,  the  Statute  of  Limitations  did 
not  cease  to  ran  at  his  death  (except  as  against  his  minor  heirs,  luna- 
tics,/«ii»es  covert,  etc.)  in  favor  of  his  estate,  unless  administration  be 
taken  out  within  four  years  from  the  death  ;  and  if  administration  be 
delayed  longer  than  this,  the  five  years  are  not  to  be  counted  out  in 
favor  of  the  administrator.. 

4.  When  an  action  of  ejectment  is  brought  by  an  administrator,  and  the 
defendant  sets  up  a  title  by  prescription  commencing  before  the  death 
of  the  testator : 

Heldy  That  in  this  State,  even  in  an  action  at  law,  under  the  plea  of  the 
general  issue,  the  defendant  may  sustain  his  prescriptive  title  by  show- 
ing that  the  deceased  left  no  debts,  and  that  his  heirs-at-law  were  all  of 
age  at  the  death  of  the  intestate.  And  this  is  especially  trae  of  the  full 
age  of  the  heirs,  and  the  mere  existence  of  debts  is  no  evidence,  with- 
out objection  by  the  administrator. 

5.  Section  8670  of  the  Revised  Code,  requiring  the  Court  to  arrest  the 
cause  on  the  filing  an  issue  of  the  forgery  of  a  deed,  and  to  try  the  is* 
sne  thus  tendered,  applies  only  to  registered  deeds,  and  does  not  cover 
a  cause  where  there  is  no  registry  and  the  party  producing  the  deed 
takes  upon  himself  to  prove  the  execution  thereof. 
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Ejectment.  Continuanoe.  Evidence.  Limitation  of  Ac- 
tions. 'Before  Judge  Hopkins.  Falton  Saperior  Court 
October  Term,  1870. 

The  material  facts  in  the  case  are  as  follows :  On  the  17tli 
of  September,  1861,  ejectment  was  brought  for  land  lot  nam- 
ber  seventy-five,  in  the  fourteenth  district,  formerly  DeKalb, 
now  of  said  county,  upon  the  demise  of  Payne,  as  adminis- 
trator of  John  McCranie,  against  William  McNaught,  James 
Ormond  and  John  Lee,  tenants  in  possession.  The  defen- 
dants pleaded  not  guilty,  and  the  prescription  of  seven  years 
adverse  possession. 

At  the  trial,  McNaught  and  Ormond  admitted  that  they 
were  in  possession  of  the  east  half  of  said  lot,  and  had  been 
ever  since  the  suit  was  begun.  Plaintiff's  counsel  moved  to 
strike  the  pleas,  because  defendants  did  not  admit  themselves 
in  possession  of  the  whole  lot  when  the  suit  was  bc^n. 
They  said  that  Lee  had  died  pending  the  suit.  The  motion 
was  overruled.  Defendant's  counsel  proposed  to  enter,  for 
McNaught  and  Ormand,  a  disclaimer  of  title  to  or  interest 
in  the  west  half  of  said  lot,  and  this  was  allowed  over 
plaintiff's  objection.  Plaintiff's  counsel  moved  to  con- 
tinue the  cause  till  Lee's  representative  could  be  made  a 
party.  This  was  refused.  Plaintiff  then  showed  that  the  lot 
was  granted,  by  the  State,  to  John  McCranie  in  April,  1825; 
that  he  died,  and  Payne  was  duly  constituted  his  administra- 
tor, on  the  12th  of  September,  1866,  and  showed  that,  in 
1861,  McNaught  and  Ormand  lived  on  part  of  said  lot,  and 
Lee  west  of  them,  and  there  rested  his  cause. 

Defendants  read  the  answers  of  PuUiam  to  interrogatories, 
in  which  he  testified  that  in  1850  James  Loyd  claimed  a  part 
of  said  lot  as  his,  and  rented  it  to  him ;  that  he  remained  on 
it  for  about  two  years ;  that  Loyd  put  an  overseer  on  it,  and 
Davis  and  Crews,  Loyd's  tenants,  stayed  on  it  till  Loyd  sold 
it  to  McNaught  &  Company,  in  1856. 

It  was  shown  that  the  Court-house  of  DeKalb  county  was 
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burned  in  1841  or  1842,  and  the  record  of  deeds  was  de- 
stroyed. McNaught  gave  a  detailed  account  of  his  searching 
in  every  quarter  for  the  deeds,  from  McCranie  to  Laslie, 
from  Laslie  to  Bethune,  and  from  Bethune  to  Howard,  and 
said  he  had  failed  to  find  either  of  them. 

Daniel  McCranie  testified  that  the  grantor  of  said  lot  was 
his  father,  John  McCranie ;  that  he  saw  him  have  the  plat 
and  grant  in  1826,  at  his  house,  and  that  his  house  and  eve- 
thing  in  it  was  burned  up  in  the  winter  of  1826,  and  his 
father  said  the  plat  and  grant  were  then  burned  up.  John 
McCranie  died  in  1853,  and,  owing  no  debts,  he  owed  none 
afler  1846.  His  heirs  were  then  all  of  age.  He  said  Daniel 
Laslie  was  his  uncle,  and  that  he  had  heard  that  he  was 
dead.  It  was  shown  that  Nicholas  Howard  died  in  1849,  at 
Columbus,  Georgia,  his  residence. 

Defendant's  counsel  offered  in  evidence  the  answers  of 

James  Bethune  to  interrogatories,  in  which  he  testified  as 

follows :  He  once  saw  a  lot  pointed  out  to  him  as  said  lot 

namber  seventy-five.     He  had  the  plat  and  grant  of  it  and 

a  deed  to  it  from  John  McCranie  to  Daniel  Laslie,  and  one 

from  Laslie  to  witness,  and  he  sold  it  to  Nicholas  Howard, 

with  other  lots.   He  did  not  remember  the  witnesses  or  dates 

to  either  of  the  deeds.   He  thought  McCranie's  to  Laslie  was 

made  in  1826  or  1827,  Laslie's  to  him  between  1826  and 

1830,  and  his  to  Howard  in  1836  or  1837.    He  believed 

that  he  then  gave  Howard  the  said  grant  and  deeds,  and 

^w^itness  never  saw  them  since.   He  believed  that,  about  1830, 

he  sent  them  to  DeKalb  county  for  record,  and  thinks  he 

got  them  back.     Howard  died,  he  thought,  in  1847,  at  Col- 

umbus,  Georgia,  and  he  knew  of  no  administration  on  his 

estate.     Witness  applied  to  Howard's  son,  the  only  member 

af  the  family  residing  in  the  county,  for  said  deeds,  and  he 

82tid  he  did  not  have  them.     Witness  made  no  other  search 

for  them.     He  said  he  got  the  deed  from  Laslie,  of  Telfair 

county,  as  a  fee  for  defending  him  for  hog  stealing. 

These  answers  were  objected  to,  upon  the  ground  that  the 
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evidence  was  not  competent  in  ejectment.  The  objection  was 
overruled.  Plaintiff  then  filed  an  affidavit  that  the  deed 
from  McCranie  to  Laslie  was  a  forgery,  and  proposed  to  stop 
the  cause,  and  have  an  issue  as  to  its  genuineness  tried.  This 
was  refused,  and  Bethune's  evidence  was  read  to  the  jury. 
Defendants  next  put  in  evidence  an  exemplification  of  a  pro- 
ceeding to  revive  a  dormant  judgment  in  favor  of  the  Insur- 
ance Bank  of  Columbus  against  said  Howard,  in  Muscogee 
Superior  Court,  etc.  Plaintiff's  counsel  objected,  because  it 
did  not  appear  that  the  sci.fa.  was  served  on  Howard.  The 
objection  was  overruled.  It  was  revived  in  1848.  jFS.  /o. 
issued  in  January,  1849,  was  levied  in  May,  1849,  on  de- 
fendants' interest  in  said  lot  number  seventy-five,  by  Allen 
E.  Johnson,  deputy  sheriff  of  DeKalb  county.  He  sold  the 
same,  and  paid  proceeds  of  sale  to  plaintiff's  attorney,  as  ap- 
proved by  said  exemplification.  The  defendants  then  put  in 
evidence  a  deed  purporting  to  be  made  by  Jones,  sheriff  of 
DeKalb  county,  pursuant  to  the  sale  under  said  levy,  con- 
veying said  lot  to  said  Johnson.  It  was  made  in  August, 
1849,  and  recorded  in  October,  1861.  They  then  read  in 
evidence  a  deed  from  said  Johnson  to  James  Loyd  for  the 
east  half  of  said  lot,  made  in  August,  1849,  and  a  deed  from 
Loyd  to  said  Ormond  and  McNaught  for  said  east  half,  made 
the  11th  of  November,  1856. 

They  then  read  in  evidence  a  certificate  from  the  Comp- 
troller General's  office,  sliowing  the  tax  returns  of  John 
McCranie  for  1826  and  1838,  and  each  year  between  them 
and  1841  and  1845,  from  which  it  did  not  apt>ear  that  be 
gave  in  said  number  seventy-five  for  taxes  in  either  of  said 
years,  and  a  like  one  by  which  it  appeared  that  Laslie  gave 
in  said  lot  in  1826,  1827,  and  1828,  and  did  not  give  itia 
in  1833,  1834,  and  1835 ;  and  another  showing  that  the  books 
of  Muscogee  county  were  lost,  except  for  1845,  and  Nicholas 
Howard  did  not  give  in  number  seventy-five  as  his  that 
year.  On  the  question  of  possession,  evidence  was  intro- 
duced showing  that  Bethune  was  here  trying  to  sell  said  lot 
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in  1849,  that  Loyd  and  his  tenant  were  in  possession  of  part 
of  said  east  half  from  1853  till  McNaught  and  Ormond 
bought  ity  and  they  had  been  in  possession  since.  The 
details  of  improvements,  etc.,  are  unnecessary.  The  acts 
of  ownership  were  such  as  mentioned  in  the  requests  to 
charge. 

Plaintiff's  counsel  requested  the  Court  to  charge  the  jury  as 
follows :  "Cutting  off  timber,  or  fire-wood,  or  erecting  a 
brick  kiln  and  such  like  acts,  is  not  such  adverse  possession 
as  will  create  a  statutory  title  to  land.  The  thing  absolutely 
necessary  to  exist,  to  protect  the  defendant,  under  the  plea  of 
the  Statute  of  Limitations,  is,  that  the  defendant  must,  either 
by  himself  or  his  tenants,  go  into  the  actual  possession  of  the 
land,  under  claim  of  right,  and  continue  in  the  actual  and 
unbroken  possession  of  the  land  for  seven  years  continuously, 
preceding  the  commencement  of  the  action  by  plaintiff  for 
its  recovery.  If  different  tenants,  at  different  times,  occupy 
lands,  before  a  title  by  prescription  can  exist,  there  must  be 
a  privity  between  the  tenants.  If  there  is  an  interval,  how- 
ever small  it  may  be,  between  the  going  out  of  one  tenant 
and  the  coming  in  of  another,  and  no  privity  between  them, 
then  the  possession  would  not  be  a  continuous,  unbroken  pos- 
session. 

<'  When  a  defendant  pleads  the  Statute  of  Limitations  to 
prevent  the  plaintiff's  recovery,  the  onus  is  on  the  defendant 
to  sustain  his  plea  affirmatively.  If  there  be  a  doubt,  a  rea- 
sonable one,  the  jury  must  give  the  benefit  of  the  doubt  to 
the  plaintiff.  The  law  will  not  permit  a  party  to  be  deprived 
of  &  plain  right  upon  a  mere  doubtful  claim  of  another. 

^'  The  time  accruing  between  the  death  of  a  person  and  rep- 
resentation on  his  estate,  is  not  to  be  counted  against  his  es- 
tatOf  provided  such  time  does  not  exceed  five  years,  but  at 
the  expiration  of  the  five  years  the  limitation  commences. 
If  the  evidence  shows  there  had  not  been  seven  years'  adverse 
possession  of  the  land  in  dispute,  under  written  evidence  of 
title^  before  the  death  of  John  McCranie,  the  plaintiff's  in- 
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testate,  then,  at  McCranie's  death,  the  statute  ceased  to  ran, 
and  remained  suspended  for  five  years,  unless  the  estate  was 
represented  within  that  time.  If  five  years  elapsed  after  the 
death  of  plaintifi^'s  intestate,  and  his  estate  was  not  represen- 
ted, then,  at  the  end  of  the  five  years,  the  statute  oomraenoed 
to  run,  and  continued  to  run  up  to  the  commencement  of  tbe 
suit  In  all  cases  where  the  right  to  sue  is  suspended  hj 
law,  the  time  of  such  suspension  is  not  to  be  computed." 

The  Court  refused  so  to  charge,  but  charged  the  jury  as 
follows :  '^  This  suit  is  proceeding  by  the  plaintiff,  as  admin- 
istrator of  John  McCranie,  to  recover  the  east  half  of  land, 
lot  number  seventy-five,  fourteenth  district,  Fulton  county. 
If  the  plaintiff  shows  to  you  a  copy  of  a  grant  from  the 
State  to  his  intestate,  John  McCranie,  for  this  lot  of  land, 
that  makes  a  prima  facie  case  in  his  favor,  and  if  there  be 
no  valid  defense  to  the  action,  would  entitle  him  to  recover. 
It  is  said  for  the  defense,  that  John  McCranie  parted  with 
the  title  to  this  land.     If  the  title  passed  out  of  him  during 
his  lifetime,  his  administrator  cannot  maintain  this  suit.    (If 
the  title  was  not  in  him,  at  his  death,  it  matters  not  who  had 
it ;  his  administrator  cannot  recover.)     It  is  said  that  John 
McCranie  conveyed  the  land  to  one  Laslie,  and  that  the  deed 
is  lost  or  destroyed.     Tou  will  look  to  the  testimony  and  see 
whether  there  was  in  existence  a  paper  purporting  to  be  a 
deed  of  conveyance  for  this  land  from  John  McCranie  to 
Laslie.    If  you  should  be  satisfied  that  there  was^  then  yoa 
will  ascertain  from  the  proof  whether  it  was  a  genuine,  orig- 
inal deed.     To  ascertain  that,  you  may  look  to  all  the  testi- 
mony in  the  cause.     If  the  testimony  should  satisfy  yoa  that 
there  was  in  existence  such  a  deed ;  that  it  was  a  genuine, 
original  deed,  made  and  delivered  by  John  McCranie,  and 
conveyed  his  title  to  Laslie,  and  has  since  been  lost  or  de- 
stroyed, your  verdict  will  be  for  the  defendants.     But  if  the 
proof  should  fail  to  satisfy  you  that  John  McCranie  sold  and 
conveyed  the  land  by  deed,  you  will  pass  to  another  brandi 
of  the  defense. 
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^^  When  a  defendant  pleads  the  Statute  of  Limitations  to 
prevent  a  recovery  in  ejectment,  the  oniLs  is  on  the  defendant 
to  sustain  his  plea.    If  there  be  a  reasonable  doubt  as  to  that 
matter,  the  jury  must  give  the  benefit  of  the  doubt  to  the 
plaintiff,  for  the  law  will  not  permit  a  party  to  be  deprived 
of  a  plain  right,  in  a  case  where  a  plain  right  exists  upon  a 
doubtful  claim.    Whether  this  is  a  plain  or  doubtful  case,  on 
either  side,  the  Court  expresses  no  opinion.     To  make  the 
Statute  of  Limitations  available,  as  a  defense,  or  to  create  a 
prescriptive  right,  the  defendants,  or  those  under  whom  they 
claim,  by  themselves,  or  their  agents  or  tenants,  must  have 
gone  into  actual  possession  of  the  land,  claiming  the  right 
under  some  written  evidence  of  title,  that  served  to  define 
his  claim  and  to  have  continued  peaceably,  openly,  notori- 
ously and  visibly,  in  the  actual  and  unbroken  possession  of 
the  land  for  seven  years,  continuously,  preceding  the  com- 
mencement of  the  suit.    The  use  and  occupation  of  the  land 
mast  be  so  notorious  as  to  attract  the  attention  of  any  adverse 
claimant,  and  so  exclusive  as  to  prevent  actual  occupation  by 
another.    The  color  of  title  need  not  be  a  perfect  deed.    It 
matters  not  how  imperfect  and  defective  the  writing  may  be^ 
as  a  deed,  if  it  is  in  writing  and  defines  the  extent  of  the 
claim.     It  is  a  sign,  a  semblance  or  color  of  title.    If  it  be 
a  forged  paper,  or  be  fraudulent,  and  the  person  claiming 
title  have  notice  of  the  fraud,  it  would  not  be  a  sufficient 
color  of  title.    If  you  should  find  that  the  defendants,  and 
those  under  whom  they  claim,  had  good  color  of  title  to  the 
east   half  of  the  lot  sued  for,  and  they  had  such  actual  pos- 
BcssioD,  as  I  have  described,  of  a  part  of  the  east  half,  the 
lnw  would  construe  their  possession  to  extend  to  the  whole  of 
the  east  half.    A  deed,  made  by  a  sheriff  to  his  deputy,  to 
mnd   sold  by  the  sheriff  at  public  sale,  is  not  necessarily  a 
fraud  alent  deed  within  this  rule.    If  different  tenants,  at  dif- 
brcnt   times,  occupy  land  before  a  title  by  prescription  can 
Bcist^  there  must  be  a  privity  between  the  tenants,  they  must 
laini  under  the  same  title.    If  there  is  an  interval,  however 

Vol.  xlit— 34. 
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smally  between  the  going  out  of  one  tenant  and  the  coming 
in  of  another^  and  no  privity  between  them,  the  pceeession 
would  not  be  a  continuous,  unbroken  possession.  On  the 
other  handy  if  different  tenants,  at  different  times,  occupy 
land,  all  claiming  under  the  same  title,  and  if  there  should 
be  a  succession  of  crops  made  on  the  land  every  year,  the  in- 
terval which  necessarily  elapses  between  the  time  of  one  ten- 
ant moving  off,  and  another  moving  on  the  premises,  will  not 
work  a  forfeiture  of  the  benefit  of  the  Statute  of  Limitations, 
or  break  the  continuity  of  an  adverse  possession.  If  such 
color  of  title  and  possession,  as  I  have  described,  existed, 
your  verdict  would  be  for  tlie  defendants. 

"  If  it  should  appear  to  you,  from  the  testimony,  that  John 
McCranie  was  the  owner  of  this  land,  and  that  the  defen- 
dants, or  those  under  whom  they  held  and  claimed,  under 
written  evidence  of  title,  took  actual  possession  of  the  land, 
and  openly  and  notoriously  and  visibly,  with  the  intention  to 
claim  title,  withheld  it  from  him,  then  a  right  of  action  ex- 
isted in  his  favor,  and  if  he  failed  to  sue,  and  such  adverse 
holding,  as  I  have  above  described,  existed,  that  right  of  ac- 
tion would  be  barred  in  seven  years  from  the  time  it  aocmed. 
If,  before  the  seven  years  expired,  he  died,  and  at  his  death, 
his  children,  or  the  representatives  of  his  children,  who  were 
his  heirs-at-law,  were  all  of  the  age  of  twenty-one  years,  the 
statute  would  not  be  suspended  by  his  death,  but  would  con- 
tinue to  run  against  his  heirs,  and  if  they  failed  to  sue  before 
the  expiration  of  seven  years  from  the  time  when  the  right 
accrued  to  him,  they,  too,  would  be  barred.     If  you  should 
further  find  that  there  were 410  debts  against  John  McCranie's 
estate,  then  the  defendants  can  set  up,  in  this  case,  the  bar  to 
the  title  of  the  heirs,  to  defeat  whatever  legal  title  the  ad« 
.ministrator  may  have.     If  you  should  find  that  the  title  a£ 
the  heirs  was  barred  at  the  commencement  of  this  aotioo,  i^ 
the  manner  above  shown,  and  that  there  were  no  debts  againa^ 
John  McCranie's  estate,  your  verdict  will  be  for  the  defexa^ 
-dants.    By  the  law,  as  it  existed  at  the  date  of  these^  transact 
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tioDS,  if  a  person  to  whom  the  right  to  sae  accrued  in  his 
lifetime,  died  before  the  suit  was  brought,  the  seven  years 
time  was  not  to  be  computed  against  his  right  from  the  time 
of  bis  death  until  there  was  representation  on  his  estate,  pro- 
vided there  was  representation  by  an  administrator,  duly 
qualified,  within  five  years  from  the  death. 

*^  If,  in  this  case,  the  testimony  shows  that  there  had  not 
been  seven  years^  adverse  possession  of  the  land  in  dispute, 
tinder  written  evidence  of  title,  before  the  death  of  John  Mc- 
Cranie,  then  the  time  cannot  be  computed  against  his  right 
from  the  time  of  his  death  until  there  was  representation  on 
his  estate,  provided  there  was  an  administrator,  duly  quali- 
fied, within  five  years  from  his  death.     If  there  was  no  such 
administration  within  five  years  from  his  death,  the  entire 
time  would  be  counted.     It  was  the  general  rule  that,  when 
the  statute  had  begun  to  run,  death  did  not  suspend  it,  and 
an  exception,  such  as  I  have  named,  was  made,  by  which  it 
was  suspended  from  the  death  until  representation  on  the  es- 
tate, provided  there  was  an  administrator,  duly  qualified,  in 
five  years.     If  you  should  find  from  the  testimony  that  the 
statute  had  begun  to  run  before  McCranie's  death,  and  should 
further  find  that  there  was  no  administration  on  his  estate 
within  five  years  from  his  death,  the  right  of  action  would 
be  barred,  and  the  administrator  could  not  maintain  this  suit. 
JCf  the  statute  had  not  begun  to  run  before  his  death,  it  would 
not  begin  to  run  when  the  right  of  action  afterwards  accrued, 
if  administration  was  taken  out  within  five  years  from  the 
death,  if  not  so  taken  out,  it  could.     The  Court  expresses  no 
opinion  as  to  what  has  or  has  not  been  proven.     The  law  re- 
fers the  facts  to  you." 

The  jury  returned  a  verdict  for  the  defendants,  whereupon 
counsel  for  plaintiff  moved  for  a  new  trial,  upon  the  follow- 
ing grounds:  Because  the  Court  erred  in  refusing  to  strike 
tbe  pleas;  in  allowing  McNaught  and  Ormond  to  disclaim  ti- 
tle to  the  west  half  of  the  lot;  in  not  continuing  the  case  to 
JxsLve  Lee's  representative  made  a  party ;  in  admitting  Beth- 
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one's  evidence;  in  not  arresting  the  cause  to  try  the  issiie  of 
forgery  of  the  deed  firom  McCranie  to  Laslie;  in  admitting 
the  exemplification  as  to  reviving  the  judgment  against  How- 
ard ;  in  admitting  the  certificates  of  the  Comptroller  CSeneial ; 
in  refusing  to  charge  as  requested,  and  in  charging  as  he  did 
The  Court  refused  a  new  trial,  and  error  was  aamgned  upon 
said  grounds. 

T.  W.  J.  Hill;  B.  H.  Clark;  Colli£r  &  Horr; 
John  D.  Pope.  The  Court  should  have  stopped,  and  tried 
the  issue  of  forgeiy  :  B.  Code,  sec.  2670 ;  40  6a.  B.,  687. 
Bethune's  evidence  inadmissible,  a  deed  have  been  pro- 
duced, and  its  execution  proven :  30  Gra.  B.,  391 ;  40th, 
687 ;  7th,  366 ;  8th,  201 ;  B.  Code,  sees.  3784-5-6-7.  The 
Statute  of  Limitations  ceased  to  run  for  five  years  sfter  Mo- 
Cranie's  death :  15  Ga.  B.,  361 ;  B.  Code,  sea  4 ;  16  6a. 
B.,  674;  B.  M.  Charl.  B.,  537;  Acts  of  185&-«,  p.  235;  1 
Kelly,  380 ;  B.  Code,  sec.  2877. 

J.  M.  Calhoun  &  Son  ;  L.  E.  Blecklkt,  for  defendants. 
Defendants  may  disclaim  title  and  possession :  B.  Code^  sec. 
3285.  As  to  proof  of  contents  of  lost  deed :  R.  Code,  sec& 
3765,  3768.  No  registered  deed  was  offered,  no  paper,  and 
therefore  there  could  be  no  issue  as  to  forgery :  B.  Code^  sec 
2670.  Comptroller's  certificates  admissible :  B.  Code,  sees. 
100,*  3763-4;  1  Gr.  Ev.,  sec  484;  32  Ga.  B.,  575,  577. 
As  to  limitations  :  R  Code,  sees.  2877,  2646 ;  1  Kelly,  542. 
The  charge  was  right :  23  Ga.  B.,  377 ;  20th,  515 ;  7th, 
590 ;  21st,  436 ;  27th,  221 ;  30th,  77,  78. 

McCat,  Judge. 

1.  This  action  had  been  pending  for  several  years  brfore 
the  adoption  of  the  New  Bules.  The  defendants  had  filed 
their  plea,  and,  as  the  rule  stood  at  the  time,  they  wera  in  a 
proper  condition  to  defend.  At  the  October  TenOy  1870, 
the  case  was  called,  iind  both  sides  announced  ready.     The 
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plaintifis  moved  to  dismiss  the  plea,  as  the  defendants  did 
not  admit  the  possession.    This  the  defendants,  McNaught 
and  Ormond,  could  not,  with  truth,  do,  as  they  were  only  in 
possession  of  the  east  half  of  the  lot     What  were  they  to 
do  ?    The  rule  is  imperative.     They  did  the  only  thing  in 
their  power ;  they  disclaimed  title  to  the  one-half  they  were 
not  in  possession  of.     This,  as  to  them^  abandoned  that  half 
to  the  plaintiff,  and,  for  all  sensible  purposes,  put  them  in 
position  to  admit  their  possession  of  the  other  half,  and  to 
claim  their  right  to  defend  it.     There  can  be  no  doubt  that, 
thus  &r,  there  was  no  error.  It  is  absurd  to  say  that  a  plain- 
tiff can  so  bring  his  suit  as  to  force  a  defendant  to  admit 
himself  in  possession  of  land  he  is  not  in  possession  of  before 
be  can  be  permitted  to  defend  that  which  he  actually  does 
hold  and  claim  the  ownership  of.     But  it  is  said  that,  admit- 
ting this,  it  was  now  the  right  of  the  plaintiffs,  on  a  sugges- 
tion of  the  death  of  the  other  defendants,  to  continue  the 
case,  that  his  representatives  might  be  made  parties.     So  far 
as  the  claim  of  the  plaintiffs  against  the  living  defendants 
was  concerned,  this  was  wholly  useless.     They  set  up  no 
claim  to  more  than  the  east  half.     As  to  dAem,  the  plaintiff 
may  to-day  take  possession  of  the  other  half,  and,  so  far  as 
his   rights  to  mesne  profits  of  that  half  was  concerned,  the 
plaintiff  could  have  his  verdict  against  them  for  whatever 
he  might  prove  they  had  received.     The  plaintiff  knew  of 
the  death  of  the  other  defendant  before  he  announced  ready, 
at  least  it  does  not  appear  that  he  did  not,  and  chose  to  go 
on  because  he  had  sued  them  as  joint  trespassers.    By  this 
he  elected  to  put  the  case  in  the  hands  of  the  living  defendants* 
They  chose  to  disclaim  any  right  in  the  west  half.     Why 
should  the  plaintiff  complain?     A^  the  case  stood,  he  went 
to  trial,  claiming  the  whole  land  of  McNaught  and  Ormond. 
They,  so  far  as  they  are  concerned,  yield  to  him  the  west 
half.       Where   is  the  harm?    How  is  the  plaintiff  hurt? 
The  real  difficulfy  is,  that  he  chose  to  go  on,  to  insist  upon  it 
;hat  3£cNaaght  and  Ormond  were  withholding  the  whole 


526         SUPREME  COURT  OF  GEORGIA, 

Pajne  m.  Ormond  et  oL 

from  him.  For  the  pnrposes  of  the  trial,  then  before  the 
Court,  he  had  practicallj  disoontinoed  his  suit  against  Lee, 
the  deceased.  If  he  knew,  when  he  went  to  trials  that  Lee 
was  dead,  (and  we  most  assume  that  he  did,  or  his  motion  to 
continue  would  be  put  on  the  ground  that  the  knowledge 
had  just  come  to  hand,)  he  elected  to  treat  McXanght  and 
Ormond  as  the  sole  teuants  of  the  whole  lot,  and  took  the 
risk  of  having  them  disclaim  title  to  the  one-halfl  This 
would  seem  to  be  the  legal  result  of  his  going  on.  We  are 
not,  however,  disposed  to  hold  him  to  this  result,  so  fitf  as 
the  west  half  is  concerned.  It  distinctly  appears,  firom  the 
record,  that  there  was  no  trial  as  to  this  half,  and  it  would 
be  unfair  to  the  plaintifis  to  hold  his  case,  as  to  that  half, 
concluded,  bo  far  as  Lee  is  concerned. 

2.  We  think  there  was  no  error  in  admitting  the  interro- 
gatories of  General  Bethune.    As  evidence  of  the  loss  of  the 
deeds  from  the  drawer,  from  his  grantee,  and  of  the  deed  to 
Howard,  and  of  the  existence  and  genuinenees  of  the  latter 
two  deeds,  the  evidence  was  clearly  admissible.    So  &r  as 
Bethune's  evidence  refers  to  the  McCranie  deed,  (save  of  its 
loss,)  there  is  more  doubt ;  but,  taking  this  evidence  with  the 
other  evidence,  we  think  it  admissible.     Here  was  a  deed 
said  to  be  made  in  1826,  the  grantor  and  grantee  both  dead, 
the  deed  lost,  the  Court-house  and  records  of  DeKalb  coantv 
burned.     That  a  deed,  purporting  to  be  a  deed  from  Mc- 
Cranie, existed  and  was  in  possession  of  Greneral  Bethune,  is 
clear.     What  are  the  circumstances  showing  its  genuineness? 
It  was  proven  that  soon  after  the  land  was  drawn  by  Me* 
Cranie,  he  commenced  giving  it  in  for  taxes  with  his  other 
lands;  that  he  continued  this  until  about  the  date  of  this 
deed,  when,  though  he  gave  in  other  lands,  he  ceased  to  give 
in  this,  and  that,  though  he  disposed  of  other  lands  and  prop- 
erty to  his  children,  he  made  no  disposition  to  them  of  this ; 
that  he  had  the  grant  in  his  possession ;  that  it,  in  fiid,  got 
out  of  his  possession,  and  came  vnih  this  supposed  deed  to 
Bethune's  possession  from  the  brother-in-law  of  McCranie. 
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Considering  the  time  which  has  elapsed,  we  think  these  cir- 
cumstances together  are  evidence  going  to  show  the  deed  gen- 
uine, and  that  it  was  proper  to  submit  them  to  the  jury,  and 
to  charge  upon  them. 

3«  It  cannot  be  concluded  that,  under  the  words  of  this 
Act,  the  statute  stops,  unless  the  letters  are  taken  out  in  five 
years.  This  is  expressly  made  the  condition  upon  which  this 
special  privilege  is  granted,  and,  by  the  terma  of  the  Act,  an 
administrator  must  show  that  his  letters  were  issued  within 
five  years  after  the  death,  before  he  comes  within  its  provis- 
visions.  But  it  is  said  that  the  evident  intent  of  the  Act  is 
to  stop  the  running  of  the  Statute  of  Limitations  five  years, 
and  that  the  equity  of  it  is  to  count  out  the  five  years,  no 
matter  when  the  letters  may  be  granted.  We  do  not  think 
so.  The  Statute  of  Limitations  is  a  statute  of  repose,  and  is 
founded  on  a  sound  public  policy.  Exceptions  to  it  ought 
not  to  be  extended  by  the  Courts.  The  honest  resident  on 
the  land,  who  has,  in  good  faith  gone  into  possession,  think- 
ing his  title  was  good,  and  who  has  continued,  undisturbed^ 
for  seven  years,  in  the  notorious  enjoyment  of  it,  is  entitled 
to  be  protected,  unless  the  letter  of  the  law  be  against  him. 
Why  should  the  administrator  claim  to  have  the  law  con- 
strued beyond  its  letter  in  his  favor?  As  to  infants,  lunatics, 
etc.,  upon  whom  a  right  of  action  falls,  the  Act  of  1817  stops 
the  running  of  the  statute.  The  administrator  cannot,  there- 
fore, claim  any  equity  for  their  sake,  since  they  do  not  need 
his  aid. 

The  adult  heirs  have  no  right,  in  equity,  to  shield  them- 
selves behind  the  administrator.  No  other  persons  are  in- 
terested but  creditors ;  they  are  sui  juris ^  and  have  a  rigid 
to  adminisjter  immediately.  In  our  judgment,  the  Act  of 
1856,  stopping  the  statute  for  five  jears,  in  their  favor,  is  as 
much  as  they  have  a  right  to  ask.  If  they  fail  to  take  out 
letters  in  that  time  they  do  not  come  before  the  Court  with 
that  vigilance  that  entitles  them  to  its  power.  It  is  a  strong 
exercise  of  legislative  indulgence  to  postponCi  as  against  an 
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innooent  olaimant,  the  period  when  he  can  feel  that  time 
will  protect  him.  We  are  not  disposed  to  go  farther  than 
the  plain  words  of  the  Act  indicate. 

4.  We  concur  with  the  Court  below,  that  under  our  law 
the  defendant  may,  even  at  law,  reply  to  the  defense,  by 
which  his  prescriptive  title  is  met  in  this  case,  that  the  hein 
at  law  were  all  of  age  at  the  death  of  the  intestate,  and  that 
he  left  no  debts.  That  in  equity,  this  would  be  a  good  r^ly 
is  the  settled  rule.  Murdoek  vs.  MUchdl^  30  Greorgia,  75. 
Why  should  it  not  be  true,  also,  at  law  ?  It  is  admitted,  Uiat 
under  our  Code  (section  3027)  a  defendant  may  set  ap,  at 
law,  any  defense  that  would  be  good  in  equity,  and  tbb  is 
dearly  the  rule  in  this  State. 

But  it  is  said  that  the  equitable  defense  set  up  at  law  mast 
be  distinctly  set  forth  in  the  pleadings.  This,  as  a  general 
rule,  is  true.  Our  statute,  Code,  section  3400,  requires  that 
the  defendant  shall  distinctly  set  forth  his  defense. 

But  what  is  this  case?  It  is  an  action  of  ejectment.  Does 
the  plaintiff  distinctly  set  forth  his  cause  of  action  as  the  same 
law  requires  ?  Indeed,  it  is  only  because,  by  long  usage, 
this  action  has  been  permitted  by  the  Courts  as  an  exception 
to  the  rule,  that  the  plaintiff's  writ  is  not  liable  to  be  dis- 
missed for  a  &ilure  to  do  this.  The  whole  trial  is  upon  a 
fiction.  This,  then,  is  not  a  fact  in  dispute  between  the 
parties  that  is  set  forth  in  the  plaintiff's  writ. 

The  defendant,  before  he  is  allowed  to  be  heard,  is  com* 
pelled  to  come  into  Court,  and  admit  every  allegation  in  the 
writ.  It  would,  as  we  think,  be  meeting  out  justice  very 
unequally  to  permit  the  plaintiff  to  prove  his  case  under  the 
declaration,  and  deny  to  the  defendant;  a  right  to  set  up  his 
defense  because  he  does  nut  plainly  and  distinctly  set  it 
forth.  His  title  in  this  case,  as  he  claims,  is  seven  years 
possession  under  paper  claim  of  right.  This,  in  G^rgia,  is 
a  title.  To  this,  the  plaintiff  replies :  ^'  The  death  of  his  in-- 
testate  stops  the  running  of  the  prescription.''  He  does  this 
without  the  setting  forth  of  the  matter  in  his  declaration,  or 
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in  any  way.  Would  it  not  be  dinging  very  closely  into  the 
bark  to  say^ ''  Oh,  yes !  the  defendant  may  do  this  under  our 
law ;  he  may  set  up  any  defense  at  law  that"  he  may,  in 
equity,  but  he  must  plead  it?''  And  this,  in  an  action  of 
the  ejectment,  and  that,  too,  when  the  defense  only  comes  in 
by  way  of  a  rejoinder,  to  the  plaintiff's  replication?  If  one 
may  be,  without  a  setting  forth,  we  think  it  is  but  fair  that 
the  oth^r  shall  be. 
Judgment  affirmed. 


RiOHABD  Pabsons  et  al.,  plaintiffs  in  error,  V8.  The  Trus- 
tees OF  THE  Atlanta  Uniyebsitt,  defendants  in  error. 
The  same  parties  vice  versa. 

1.  A  mere  projecti  or  plat  of  land  npon  paper,  laying  off  streets,  blocks 
and  boQses  in  a  city,  is  not  itself  a  dedication  of  the  streets  to  public 
UBBf  and  when  there  is  a  proposition  to  the  city  authorities  to  receive 
and  adopt  said  streets  as  public  streets,  the  dedication  is  not  complete 
anless  the  authorities  affirmatively  receive  and  adopt  the  same,  and 
this  must  appear  by  the  minutes  of  the  council. 

2.  The  City  Council  of  Atlanta,  in  laying  out  or  receiving  public  streets, 
acts  as  a  Court,  and  its  proceedings  can  only  be  proven  by  its  records ; 
parol  evidence  of  its  action  cannot  be  received. 

8.  In  the  absence  of  any  formal  acceptance  by  the  public  authorities  of  a 
street  there  must  be  clear  proof  of  a  continuous  and  notorious  use  for 
a  reasonable  time  by  the  public  to  constitute  an  acceptance. 

4.  Where  there  is  a  controversy  pending  between  the  public  authorities 
and  a  citizen  as  to  the  existence  or  non-existence  of  a  public  street, 
and  the  public  authorities  are  temporarily  enjoined  from  opening  the 
same  by  bill,  it  is  not  competent  for  private  citizens,  as  such,  to  file  a 
new  bill  pending  the  other,  to  ei^join  the  obstruction  of  the  streets, 
unless  they  show  some  special  damage  to  themselves  from  said  ob- 
Btruction  different  from  the  injury  to  the  public. 

Streets  in  cities.  Dedication.  Injunctions.  Tried  Before 
Jadge  Hopkins.  Fulton  county.  Chambers.  September, 
1871. 
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Richard  Parsons  and  ten  others  filed  a  bill  against  the 
trustees  of  the  Atlanta  University,  making  the  following  aver« 
ments :   Complainants  are  citizens  of  Atlanta,  residing  on  and 
owning  lots  on  West  Mitchell  street.  They  complain  for  them- 
selves and  other  citizens  and  property  owners  on  said  street, 
and  for  the  citizens  of  Atlanta  generally.     The  defendant  is 
an   elemosenary  corporation,  located   in   said   county.    Its 
trustee!)  own  parts  of  land  lots  numbers  eighty-fonr  gnd  one 
hundred  and  nine  in  said  county,  purchased  from  Edward 
Parsons  on  the  12th  of  .November,  1869.    These  parts  were 
but  a  portion  of  the  body  of  land  owned  by  Edward  Parsons 
prior  to  such  sale.     In  1867,  Edward  Parsons  had  all  of 
said  land  then  owned  by  him  surveyed,  platted  and  divided 
into  blocks,  and  ran  streets  and  alleys  through  its  length  and 
breadth.     Among  these  streets  was  an  extension  of  Mitchell 
Street  through  said  land  westwardly,  it  being  the  principal 
thoroughfare,  and  most  passable.     Edward  Parsons  and  his 
partner,  Jenkins,  then  sold  various  lots  to  different  persons 
fronting  on  said  streets  so  platted,  and  a  number  of  those 
purchasers,  in  1867  and  1868,  improved  said  lots  by  build- 
ings, etc.,  costing,  in  the  aggregate,  say  $50,000  00.    These 
purchases  were  made  upon  an  understanding  with  Parsons 
and  Jennings  that  said  streets  so  laid  out  were  to  be  public 
streets  of  the  city  of  Atlanta.     Early  in  1868,  the  civil  en* 
gineer  of  Atlanta  placed  said  streets,  so  platted,  apon  the 
city  map,  and  complainants  and  others  have,  since  1867,  re- 
garded said  streets  so  laid  out  as  public  streets,  and  made 
improvements  upon  their  lots,  which  would  not  have  been 
made  but  for  such  understanding. 

On  the  30th  of  August,  1867,  Edward  Parsons,  then  own- 
ing the  whole  of  said  lands,  with  Jennings,  exhibited  a  map 
of  the  same  so  platted  to  the  Mayor  and  Council  of  Atlanta. 
On  this  map  he  had  drawn  what  was  called  old  Mitchell 
street,  diverging  from  the  present  street  and  running  throoglL 
said  land.  He  proposed  to  the  Mayor  and  Council  of  At- 
lanta that  if  they  would  allow  him  to  close  up  old  Mitchdl 
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street,  he  would  give  to  them,  for  the  benefit  of  the  citizens 
of  Atlanta,  a  right  of  way  for  the  same  street,  though  his 
land,  as  the  extension  of  Mitchell  street  then  appeared  on 
bis  said  map,  and  now  appears  on  the  city  map.  This  prop- 
osition was  referred  to  the  street  committee,  that  they  might 
examine  and  report  concerning  the  premises.  They  did  re- 
port in  favor  of  accepting  the  proposition,  especially  men- 
tioning the  extension  of  Mitchell  street,  westwardly,  to  the 
corporate  limits  of  the  city.  Their  report  was  adopted,  and 
Edward  Parsons  closed  up  old  Mitchell  street.  In  said  con- 
veyance  to  the  trustees  of  the  said  University,  the  lands 
bought  by  them  were  described  as  follows :  "  Twelve  blocks, 
in  the  city  of  Atlanta,  included  between  Hunter  and  Beck- 
with  streets,  on  the  north  and  south,  Trebursey  and  Walnut 
streets  on  the  east,  and  Chestnut  street  on  the  west,  said 
blocks  ranging  in  area,  and  being  separated  by  Mitchell  and 
Markham  streets,  running  from  east  to  west,  and  by  Maple, 
!Elm  and  Vine  streets,  running  from  north  to  south,''  and  va- 
rious other  blocks,  fronting  on  said  Elm,  Walnut,  Beckwith 
and  Markham  streets,  fully  described  in  said  conveyance. 
Said  conveyance  expressed  that  it  was  made  *^  subject,  never- 
theless, to  the  claims,  whatever  they  may  be,  of  those  to 
whom  said  Parsons  has  conditionally  sold  divers  small  tracts 
embraced  in  that  above  described,  whose  names,  together 
with  the  lot  or  lots  bought  by  each,  the  price  agreed  to  be 
paid  and  the  amount  paid  are  here  given,  to-wit :"  Here 
followed  sixty-seven  names,  etc.  The  price  of  the  lots  ranged 
from  $180  00  to  $640  00,  and  the  payments  from  $1  00  to 
$35  00.  None  of  complainants  are  in  the  list.  The  deed 
conveyed  the  land  in  fee-simple,  except  that  as  to  the  streets 
and  alleys  aforesaid,  there  was  but  a  quit  claim. 

More  than  a  year  ago  the  said  trustees  erected  on  each  side 
of  said  extension  of  Mitchell  street  a  college  building.  Now 
they  are  proceeding  to  build  another,  very  large  and  costly^ 
between  those  two,  and  immediately  on  said  street,  and  intend 
thus  to  stop  up  said  street  completely. 
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They  prayed  an  iDJunction  against  sach  or  other  obstruc- 
tion of  said  street  by  defendants.  A  general  demurrer  to 
this  bill  was  overruled^  and  that  is  assigned  as  error  by  the 
trustees. 

The  defendants  then  answered  the  bill.  They  denied  that 
Mitchell  street,  as  extended^  had  ever  been  given  to  or  ac- 
cepted by  the  Mayor  and  Council  as  a  street  or  thoroughfare, 
or  that  it  was  ever  worked  out  or  used  by  the  public.  They 
believe  that  Mitchell  street,  west  of  Trebnrsey  (now  Tatnall) 
street,  together  with  Hunter,  Markham  and  Beckwith  streets, 
one  or  all,  were  tendered  by^Parsons  to  the  Mayor  and  Coun- 
cil of  Atlanta,  in  lieu  of  the  old  Mason  &  Turner's  ferry 
road,  which  ran  diagonally  through  said  Parson's  land,  and 
the  Mayor  and  Council  accepted  only  Walnut  street,  from 
Mitchell  to  Beckwith,  and  Beckwith  thence  west  to  the  cor- 
porate line,  in  lieu  of  said  road,  and  in  pursuance  of  said  ac- 
ceptance, worked  out  Walnut  and  Beckwith  streets,  and  have 
since  kept  them  as  public  streets.  They  refused  to  accept 
Hunter,  Mitchell  and  Markham  streets,  or  either  of  them. 
And  this  was  their  information  when  they  bought  and  paid 
for  said  land ;  they  were  assured  that  such  streets,  except  as 
first  stated,  were  but  imaginary  streets,  on  paper.  Com- 
plainants reside  on  west  Mitchell  street,  but  not  on  this  ex- 
tension of  it  They  bought  before  Parsons  had  ever  so  plat- 
ted his  land.  (Complainants  reside  between  the  collie  and 
the  city.)  Defendants  now  claim  all  the  land  mentioned  in 
their  said  boundaries,  and  they  bought  them  for  value,  with- 
out notice  of  said  claim.  They  first  took  from  Parsons  a 
bond  for  titles,  on  the  1st  of  May,  1868,  in  which  the  land 
is  described  as  aforesaid,  which  Parsons  bound  himself  to 
convey  to  them,  upon  the  payment  of  $12,500  00,  with  no 
reservation  therein  expressed  but  the  claims  of  those  condi- 
tional purchasers. 

At  the  hearing  complainants  read  various  affidavits.  Ridi- 
ard  Parsons  and  one  Turner  affirmed  that  while  Edward 
Parsons  was  in  possesssion  of  said  land  he  said  that  he  gave 
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the  extension  of  West  Mitohell  street  to  the  Mayor  and 
Council  of  Atlanta^  in  consideration  of  their  allowing  him 
to  close  up  said  old  road,  and  Richard  Parsons  further  swore 
that  in  1867  Edward  Parsons  had  said  land  platted,  and  sold 
lots  on  all  of  said  streets  as  public  streets.  Draper  Ross,  a 
negrOj  swore  that  he  and  others,  in  1867,  bought  lots  from 
Parsons  on  said  extension  as  West  Mitchell  street,  and  that 
it  was  represented  to  them  as  a  public  street.  He  and  those 
others  are  among  those  mentioned  in  the  bond  for  title  and 
deed  as  having  made  conditional  purchases  from  Parsons. 
And  he  swore  that  the  trustees  had  refused  to  receive  the  un- 
paid portion  of  the  price  for  which  Parsons  was  to  have  con- 
veyed to  them  the  lots.  These  all  swore  that  they  regarded 
said  extension  as  an  important  public  street. 

Bass,  the  then  civil  engineer  of  Atlanta,  swore  that  in 
1870  the  City  Council  and  the  trustees  aforesaid  were  in  a 
dispute  as  to  said  extension,  they  put  obstructions  in  it,  and 
he  had  them  removed,  by  the  order  of  the  Mayor  and  Coun- 
cil, who  had  been  petitioned  to  keep  it  open ;  and  that  Ed- 
ward Parsons  told  him  that  he  tendered  said  streets  to  the 
Mayor  and  Council,  and  understood  that  they  were  accepted 
as  public  streets. 

Edward  Parsons  swore  that  when  he  platted  said  land  he 
intended  that  the  streets  as  platted  should  be  public  streets, 
sold  lots  on  them  with  that  representation,  and  quite  a  num- 
ber of  the  purchasers  built  upon  said  streets,  (to-wit,  the  per- 
sons mentioned  in  his  bond  and  deed ;)  and  that  when  he 
gave  said  quit  claim  to  the  streets  he  had  no  idea  that  the 
purchasers,  the  defendants,  would  or  could  close  them ;  he 
regarded  them  as  useful  public  streets. 

One  Elliott  swore  that  he  had  hauled  wood  over  said  ex- 
tension of  Mitchell  street,  had  seen  many  persons  travel  over 
it,  that  it  was  for  some  distance  fenced  out  from  the  houses 
as  a  street,  and  was  generally  considered  as  a  public  street  of 
the  city.  There  were  several  other  affidavits  of  the  same 
purport  as  to  the  representations  of  Edward  Parsons  and 
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Jennings,  hie  agent,  when  they  sold  said  lands  to  said  por- 
chasers. 

Complainant's  counsel  read  the  following  from  the  minutes 
of  the  City  Council :  ''  Petition  of  E.  Parsons  and  William 
Jennings,  in  relation  to  extension  of  street  read  and  referred 
to  street  committee.  August  30th,  1867.  Street  committee 
report  &vorably  on  petition  of  K  Parsons  and  William  Jen- 
nings in  relation  to  extension  of  Mitchell  street  to  corpora- 
tion line.  6th  September  1867.  A  petition  of  citizens  on 
Mason  and  Turner's  ferry  road  in  relation  to  opening  said 
road  within  the  corporate  limits  was  referred  to  street  commit- 
tee, 13th  September,  1867."  Upon  it,  the  street  committee, 
through  E.  E.  Rawson,  chairman,  on  the  11th  of  October, 
1867,  ^'  recommend  that  Walnut  street  be  opened  from  Mitch- 
ell to  Beck  with  street,  and  then  Beck  with  to  intersect  the 
said  ferry  road,''  and  ended  with  a  statement  of  the  quantity 
and  kind  of  work  which  ought  to  be  done  to  carry  out  this 
recommendation.  The  Clerk  of  the  Council  swore  that  be 
was  present  when  the  committee  reported  in  favor  of  the  pe- 
tition of  E.  Parsons  and  Jennings,  and  that  the  report  was 
adopted,  though  it  does  not  so  appear  on  the  minutes,  as  it 
was  in  a  report  covering  other  matters  which  was  adopted. 

For  the  defendants,  Jennings  swore  that  their  answer  was 
true  as  to  his  conduct,  and  he  believed  it  was  as  to  that  of 
others.  Rawson  swore  that  he  and  Hayden,  of  the  street 
committee,  examined  the  extensions  of  Mitchell,  Markham, 
Hunter  and  Beckwith  streets,  to  connect  with  the  ferry  road 
as  proposed  by  Parsons  and  Jennings,  and  concluded  to  ac- 
cept only  as  reported  aforesaid,  aud  that  except  as  thus  ac- 
cepted the  extensions  were  not  worked  or  used  as  streets  while 
he  remained  in  office.  Hayden  swore  to  the  same,  said  Jen- 
nings was  with  them,  and  they  refused  to  accept  the  others 
(except  as  reported  upon)  because  the  expense  of  working 
them  was  too  great  and  the  location  unfavorable,  and  that 
they  notified  Jennings  and  Parsons  that  they  would  not  ac- 
cept the  others  offered.     He  said  said  old  road  was  but  an 
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army  way,  made  during  the  war,  as  be  believed,  and  that  the 
City  Coancil  worked  out  the  streets  so  accepted,  but  would 
not  work  out  the  others. 

Ware,  the  President  of  the  College,  swore  that  he  looked 
carefully  into  the  matter,  and  but  for  the  repeated  assurances 
of  Edward  Parsons  and  Jennings,  that  these  streets  were  but 
imaginary  ones,  they  would  not  have  bought  the  property; 
for  the  object  of  the  purchase  was  to  fence  the  whole  as  a 
college  campus.  William  Jennings  swore  that  in  the  spring 
of  1867  he  purchased  all  of  said  land  from  E.  Parsons,  it 
being  then  in  the  new  city  limits,  without  streets ;  that  he  re- 
quested Parsons  to  have  it  platted  with  the  said  old  streets 
laid  off  as  extended  through  it,  then  intending  to  sell  lots 
on  such  streets.  He  desired  that  the  Mayor  and  Council 
would  open  and  work  Mitchell,  Markham,  Beckwith  and  any 
other  of  said  streets,  and  was  willing  to  give  them  to  the 
city  if  the  Mayor  and  Council  would  work  them  out.  Par- 
sons still  held  an  interest  in  the  lands,  and  they,  in  August, 
1870,  petitioned  the  Mayor  and  Council  to  accept  and  open 
and  work  either  Mitchell,  Markham  or  Beckwith  street,  in 
lieu  of  said  old  road.  It  was  not  intended  that  any  street 
ebould  become  public,  except  upon  condition  that  it  should 
be  then  opened  and  worked  out  so  as  to  make  it  passable. 

He  was  with  Rawson  and  Hayden  when  they  examined 
the  ground,  and  they  positively  refused  to  accept  said  streets 
on  such  conditions,  except  Walnut  and  Beckwith  streets. 
He  said  he  sold  the  Idta  bought  by  the  purchasers,  whose 
affidavits  are  before  reported,  upon  conditions,  which  they 
did  not  fulfill,  and  that  said  lots  now  belong  to  the  trustees 
of  said  University.  In  1868,  he  cancelled  his  trade  with  E. 
Parsons,  with  the  agreement  that  he  should  sell  said  lands  to 
the  said  trustees,  to  which  body  he  belonged.  And  said 
purchase  would  not  have  been  made  but  for  E.  Parsons' 
distinct  assurance  that  he  had  done  nothing  to  give  the 
Mayor  and  Council  a  right  to  said  extended  streets  in  con- 
troversy, except  to   make  said    offer   which  was  rejected. 
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The  quit-claim^  as  to  the  streets,  was  made  oaly  becaose  E. 
Parsons  would  not  warrant  them  as  against  said  parchaaers ; 
but  their  rights  have  been  lost  under  the  terms  of  their 
purchases. 

Mr.  Francis,  secretary  of  the  board  of  trustees,  swore  that 
he  took  an  active  part  in  the  purchase  of  said  land,  inquired 
particularly  as  to  those  streets,  and  learned  their  history  as 
detailed  above,  by  Jennings,  both  from  him  and  Parsons; 
that  he  examined  the  city  records  and  minutes,  and  from  them 
and  the  original  petition,  then  on  file  there,  found  that  their 
statements  were  true,  and  but  for  that  the  premises  would 
not  have  been  bought ;  for  they  were  bought  for  a  campus. 
The  petition  was  as  Jennings  has  stated  above.  He  said  £. 
Parsons  gave  the  quit-claim  only  for  the  reason  stated  by 
Jennings  above.  He  said  sundry  citizens,  in  1870,  petitioned 
the  Mayor  and  Council  to  open  Mitchell  street  It  was  laid 
upon  the  table.  The  trustees  began  building,  and  the  Mayor 
and  Council  interfered,  claiming  said  extension  as  a  street, 
when  the  trustees  had  them  enjoined,  and  proceeded  with 
their  work.  He  further  said  that  no  one  of  the  conditional 
purchasers  of  lands  on  this  street  had  complied  with  the  terms 
of  sale.  AAer  argument,  the  Chancellor  refused  to  enjoin 
the  trustees.  This  is  assigned  as  error  by  the  complainants. 
The  trustees  assigned  as  error  the  refusal  to  dismiss  the  bill 
on  demurrer. 

Clark  &  Sp£2^ceb;  Newman  «<&  Habbison,  for  Par* 
sons  et  al. 

CoiiLiEB,  Mynatt  Ss  Collieb,  for  the  trustees.  For 
the  demurrer,  complainants  show  no  special  interest  in  the 
matter:  B.  Code,  sees.  3193,  2901;  15  Ga.  B.,  61 ;  28th, 
418 ;  39th,'  214,  217 ;  Roosevelt  vs.  Draper,  23  N.  Y.  R. 
It  is  for  the  City  Council  to  determine  what  are  streeta- 
City  Code,  1-19.  City  abates  nuisances:  R.  Code,  see; 
4024  ;  40  6a.  R.,  87.  No  irreparable  injury  to  complain* 
ants  stated  by  bill :  R.  Code,  sec.  3162. 
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McCay,  Judge. 

1.  There  is  no  question^  but  that  there  may  be  a  dedica- 
tion of  land  to  the  public  for  public  use,  and  that  this  dedi- 
cation need  not  be  by  deed  or  writing:  6  Peters,  431,  440 ; 
12  Ga.  R.,  239 ;  2  Greenleaf 's  Ev.,  sec.  662. 

In  all  such  cases,  however,  there  must  be  an  acceptance  of 
the  dedication  by  the  public  in  some  form.  It  may  be  that 
the  public  do  not  need  such  a  street  or  highway ;  it  may  be 
an  inconvenience  and  a  burden  instead  of  a  benefit :  The 
State  V8,  Trask.  6  Vermont  R.,  sec.  355.  Marquis  of  Staf- 
ford V8.  Cazney,  7  B.  &  C,  257  ;  12  Ga.  R.,  239. 

Ikpecially  is  this  true  if  the  dedication  is  to  be  presumed 
from  user,  since  the  right  in  such  case  turns  upon  the  accept- 
ance by  the  user.  But  even  in  the  case  of  a  dedication  by 
words,  deeds,  or  acts,  it  would  seem  that  there  must  be  an 
acceptance  of  the  dedication,  in  some  form,  by  the  public. 
The  public  is  bound  to  keep  its  highways  in  order ;  and,  in 
this  State,  a  town,  or  city,  which  fails  to  do  this  is  liable  to 
damages  for  injuries  that  may  happen  from  a  failure  to  do 
this.  Surely  it  is  not  in  the  power  of  any  person,  who 
pleases  to  force  upon  the  public  a  highway  which  it  does  not 
Deed,  and  which  it  may,  in  fact,  not  desire  to  have. 

Mr.  Greenleaf  sums  up  the  authorities  on  this  subject  in 

these  words:     ''A  public  road  may  be  established  in  two 

ways :  1st.  By  the  public  authorities.    2d.  By  immemorial 

usage,  or  dedication.    In  the  latter  case  two  things  must  be 

proven :  1st.  The  dedication.     2d.  The  acceptance  of  it  by 

the  public.''    2  Greenleafs  Evidence,  662. 

Clearly  this  acceptance  may  be  by  the  public  authorities. 
^  donor  may  offer  to  the  public  a  street  or  set  of  streets, 
sLud  the  public  authorities  may,  by  their  official  act,  accept 
the  donation.    This  seems  to  be  common  sense. 

2.  But  how  is  this  acceptance  to  be  proven  ?  The  Inferior 
C^oartj  Ordinary  or  Mayor  and  Council  which  lays  out  or  has 

Vol.  zut.— 35. 
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jurisdiction  of  public  roads,  is  a  Court.    Its  decisions  are  the 
subject  of  certiorari,  and  it  keeps  a  record  of  its  proceedings. 

It  would  be  an  unheard  of  doctrine  to  permit  the  proceed- 
ings of  a  Court  having  a  record^  to  be  proven  by  parol.  More 
decidedly  contrary  to  all  principal  would  it  be  to  allow  the 
record  to  be  contradicted  by  parol.  See  Cowen's  notes  to 
Phil.  Ev.j  4  vol.,  205.  It  is  plain  that  Parsons  made  a  writ- 
ten offer  in  reference  to  these  streets,  to  the  city.  What  that 
offer  was,  precisely,  does  not  appear.  The  petition  is  not  pro- 
duced. It  does  not  appear  what  has  become  of  it.  One 
witness  testifies  that  he  examined  it  and  that  it  was  an  offer 
of  one  of  several  streets.  The  clerk  says  he  thinks  it  was 
an  offer  of  all.  The  petition  or  offer  was  referred  to  the  street 
committee,  and  the  minutes  show  they  reported  ''  favorably." 
What  was  the  action  of  the  Council  does  not  appear  by  the 
minutes. 

We  are  very  clear  that  it  would  be  very  dangerous  to  hold 
that  this  may  be  helped  out  by  the  memory  of  the  derk; 
especially  as  it  does  appear  from  the  minutes  that  there 
was,  within  a  few  days  thereafter,  a  petition  upon  much  the 
same  subject  matter,  which  was  also  referred  to  the  street  com- 
mittee, which  accepted  but  one  of  these  streets,  and  refused 
the  others :     See  6  Wendell  R.,  651.     4  Peters  R.,  349. 

We  recognize  the  position  that  it  is  not  necessary  to  show 
an  acceptance  of  a  dedication  by  the  records  of  the  pablic 
authorities.  On  this  branch  of  the  sulgect  we  merely  say, 
that  in  attempting  to  prove  an  express  acceptance  by  the  or- 
der of  the  public  authorities,  this  can  only  be  done  by  tbeir 
minutes^  and  not  by  the  recollection  of  any  one  as  to  what 
transpired  in  the  Council. 

We  think  there  is  enough  in  this  bill  and  answers  to  have 
justified  the  Court  in  sending  to  a  jury  the  question  whether 
or  not  the  owners  of  this  land  had,  so  &r  as  they  were  con- 
cerned, dedicated  this,  as  well  as  the  other  streets,  to  the 
public.  True,  it  is  disputed  ;  but,  in  such  a  case,  we  'vroald 
sustain  a  Judge  in  holding  the  parties  in  statu  quo  nntil 
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there  was  a  trial.  But,  as  we  have  said,  the  act  of  the  par- 
ties is  not  sufficient  of  itself.  There  must  be  an  acceptance 
of  the  dedication  by  the  public.  Of  this,  we  think  there  is 
absolutely  no  evidence.  We  have  said  that  there  is  nothing 
in  the  minutes  of  the  Council. 

3.  Is   there  any   user  by  the  public  ?    For  a  user,  if 
continued  for  a  reasonable  time,  would  be  an  acceptance. 
The  highest  evidence  of  such  user  is  the  exercise  of  authority 
over  the  street  by  the   authorities,  the  working  of  it,  the 
treating  of  it  as  a  street  by  the  authorities.     We  are  very 
much  inclined  to  hold  that  this  is  necessary ;  since,  on  any 
other  rule,  the  power  of  the  public  authorities  over  the  sub- 
ject of  streets,  lanes,  alleys,  etc.,  would  be  not  in  them,  but 
in  an  undefined,  loose  body  called  the  public,  which  might 
make  a  street  in  spite  of  the  lawfully  constituted  authorities 
elothed  by  law  with  jurisdiction  over  the  subject.    But  it 
is  not  necessary  to  put  this  case  upon  that  ground.     There 
is  not  only  no  evidence  that  this  supposed  street  was  ever 
worked,  or  any  authority  ever  exercised  or  claimed  over  it 
by  any  portion  of  the  city  authorities,  but  it  is  clear  that  it 
was  impassable,  wholly  unfit  for  a  street.    True,  there  is  one 
a£Sdavit  to  the  effect  that  it  was  generally  lised  as  a  street 
for  a  considerable  time.    But  the  other  evidence  is  very  con- 
clusive against  this,  and  the  witness,  doubtless,  meant  that 
be  and  others  traveled  over  the  Parsons  land,  having  the 
line  of  this  expected  street  for  their  general  direction.    Mr. 
Hayden  and  Mr.  Bawson,  both  members  of  the  street  com- 
mittee   for   the  year,  assert  positively  that  it  was  not  so* 
nsed,  that  it  was  only  by  great  expense  that  it  could  have 
been  made  fit  for  use,  and  that  they  both  examined  the 
matter  to  ascertain,  at  the  time,  its  capability  for  a  street. 
The  whole  doctrine  of  acceptance  by  user  is  based  upon  the 
law  of  estoppel.    If  one  dedicate  a  street,  and  the  public, 
by  tMe  of  it  for  a  considerable  time,  accept  tlie  dedication,  the 
owner  is  estopped  from  denying  his  act.    Now,  the  law  of 

toppel  turns  upon  this  principle,  that  one  shall  not  be  per- 
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mi  tied  to  assert  the  contrary  of  a  previous  assertion  of  his, 
upon  which  others  have  acted^  so  as  to  change  their  Hahu. 
Can  the  mere  temporary  use  of  a  street  by  a  few  wood-haulers 
come  within  this  principle?  We  lay  out  of  view  altogether 
any  privaie  rights  the  purchasers  of  lots  on  this  street,  a$ 
shown  by  the  plat^  may  have  had.  That  is  a  private  matter, 
which,  we  suppose,  they  now  have  to  set  up.  We  see  noth- 
ing in  this  record  to  show  that  the  public  ever  accepted  this 
street,  in  any  way,  either  by  a  vote  of  the  Council,  or  any 
act  of  that  body,  or  its  authorized  agents,  or  any  use  of  the 
street,  as  such,  by  the  general  public.  We  do  not  say  that 
the  city  may  not  lay  out  a  street,  in  continuation  of  Mitchell 
street.  Doubtless  it  has  the  power  to  do  so,  as  it  may  lay 
out  streets  through  any  other  property.  That  is  wholly  a 
different  question.  The  right  of  eminent  domain  is  v^ 
broad.  What  we  mean  is,  that,  so  far  as  this  record  goes,  we 
think  there  is  no  street  there  now;  that  whatever  Parsons 
may  have  said  or  done,  the  public  has  never  accepted  his  ded- 
ication, if  he  made  one.  What  the  public  necessities  may 
hereafter  or  now  require,  is  not  the  question.  If  the  city 
needs  the  street,  the  law  points  out  a  mode  by  which  it  is  to 
be  acquired. 

4.  It  appears  by  the  record  that,  at  the  time  this  bill  was 
filed,  there  was  already  pending,  on  the  equity  side  of  the 
Court  of  Fulton  county,  a  contest  between  the  City  Council 
and  the  defendant  to  this  bill  about  this  very  matter.  The 
city  had  undertaken  to  open  this  ground  as  a  public  street ; 
not  to  appropriate  it  by  virtue  of  its  authority  to  take 
private  property  for  public  use,  but  to  open  as  a  street 
already  belonging  to  the  public.  The  defendants  filed  a 
bill,  which  was  sanctioned,  praying  an  injunction  against 
the  city.  This  bill  is  still  pending.  Now  come  the  plain* 
tiffs,  citizens  of  Atlanta,  in  their  character  as  citizens,  and 
file  this  bill.  We  see  no  reason  to  authorize  this  interfer- 
ence with  the  City  Council.  That  body  represents  the  pub- 
lic    These  parties,  as  citizens,  are  already  before  the  Court 
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in  a  controversy,  not  only  covering  the  very  controversy  made 
now,  but  actually  turning  upon  the  same  point.  Had  the 
city  seen  fit,  it  could  pray  an  injunction  in  that  case.  None 
of  the  parties  to  this  bill  have  any  private  interest.  It  is 
only  as  citizens  of  Atlanta  any  one  appears.  Some  of  them, 
it  is  true,  live  on  Mitchell  Street  as  long  laid  out,  but  they 
have  no  more  rights  in  this  proposed  street  than  has  every 
citizen  of  Atlanta.  They  may  be  a  little  closer,  but  they 
have  no  more  rights  than  any  other  citizens.  We  are,  there- 
fore, of  opinion  that  the  pendency  of  the  bill  between  the  City 
Council  and  this  defendant  makes  it  improper  for  mere  citi- 
zens, as  such,  to  take  the  controversy  out  of  the  power  of  the 
City  Council,  and  assume  control  of  it.  We  do  not  say  that 
citizens  may  not  file  a  bill  to  enjoin  a  public  nuisance.  We 
think  there  are  cases  in  which  that  may  be  done.  We  put 
our  judgment  on  the  ground  that  the  city,  having  taken  hold 
of  the  matter,  and  they  being  in  litigation  with  the  defend- 
ant^ it  is  not  for  any  person,  who  may  so  desire,  to  file  a  new 
bill.     One  case  will  settle  the  whole. 

Overruling  demurrer  reversed. 

Refusal  of  injunction  affirmed. 


Charles  Mbriwbthbr,  plaintiflp  in  error,  va,  Missouri 

S^crrH,  defendant  in  error. 

1.  When  a  contract  for  labor  was  entered  into  on  the  Sabbath,  and  the 
contract  was  performed  afterwards  by  the  laborer : 

Seld^  That  the  proinissor  cannot  defend  bj  setting  forth  the  illegality  of 
the  contract. 

2.  When  a  wife,  by  the  consent  of  her  husband,  makes  a  contract  for  her 
own  labor,  in  which  contract  it  is  agreed  that  she  is,  herself,  to  receive 
the  compensation,  she  may,  under  oar  law,  sue  and  recover  in  her  owi\ 
name* 

Contract  on  Sabbath.     Husband  and  wife.     Before  Judge 
KoBiNSON.    Jasper  Superior  Court.     April  Term,  1871. 
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Missouri  Smithy  a  married  woman^  in  her  own  name,  sued 
Meriwether  for  one  half  of  the  proceeds  of  his  cotton  (sop. 
He  pleaded  the  general  iseae  and  payment. 

She  testified  that  Meriwether,  on  Sunday,  told  her  if  she 
would  cultivate  certain  land  wit^  his,  defendant's  wife,  upon 
certain  specified  terms,  she  should  have  half  of  the  cotton 
crop ;  that  she  consented,  upon  condition  that  she  should  per- 
sonally have  the  proceeds,  and  her  husband  with  defendant 
agreed  that  she  should,  and  Meriwether  then  and  there  said 
he  would  pay  it  to  her  in  person.  She  performed  the  labor, 
he  sold  the  crop  and  refused  to  pay  her. 

Defendant's  counsel  moved  for  a  non-suit,  because  it  ap- 
peared that  said  contract  was  made  on  Sunday.  The  Conrt 
overruled  the  motion.  Defendant  then  testified  that  he  did 
not  contract  with  plaintifi*,  but  hired  her  on  said  terms,  and 
not  on  Sunday,  from  her  husband,  and  paid  her  husband 
half  of  the  crop,  according  to  'the  contract.  And  he  intro* 
duced  several  witnesses,  who  testified  as  he  had.  In  rebuttal, 
a  witness  swore  to  the  contract  as  plaintiff  had. 

Defendant's  counsel  requested  the  Court  to  charge  the  jary, 
that  if  said  contract  was  made  with  plaintiff  on  Sunday,  it 
was  void.  The  Court  refused  so  to  charge,  but  charged  that, 
though  the  contract  for  plaintiff's  labor  might  have  been 
made  on  Sunday,  yet,  if  plaintiff  did  the  work,  she  was  en- 
titled to  the  promised  reward.  The  jury  found  for  plaintiff. 
'  Defendant  moved  for  a  new  trial,  upon  the  grounds,  the 
Court  erred  in  refusing  to  charge  as  requested,  and  in  charg- 
ing as  he  did,  and  because  the  verdict  was  contrary  to  the 
law,  eta  The  Court  refused  a  new  trial,  and  that  is  as- 
signed as  error. 

Key  &  Preston,  for  plaintiff  in  error. 

Geokge  T.  Bartlett,  for  defendant. 
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MoCay,  Judge. 

1.  A  clear  distinction  is  made  by  the  authorities  between  a 
suit  to  enforce  a  promise  or  undertaking  entered  into  on 
Sunday,  and  a  suit  on  a  contract  made  on'  Sunday  for  work 
and  labor,  and  for  the  doing  of  anything,  where  the  thing  to 
be  done  is  afterwards  performed  by  the  party.  It  would  be 
a  fraud  in  one  who  has  received  the  consideration  of  a  con- 
tract on  a  week  day,  to  set  up  the  invalidity  of  the  contract, 
because  made  on  Sunday.  He  reaffirms  the  contract  by  re- 
ceiving the  consideration.  At  any  rate,  he  is  bound  for  the 
value  of  the  services :  Parsons  on  Contracts,  2  vol.,  763,  764. 

2.  Our  Act  of  1866,  and  our  new  Constitution  of  1868, 
makes  a  decided  change  in  the  relation  of  husband  and  wife, 
as  to  tiieir  property,  and  it  is  very  difficult  to  say  that  it  does 
not,  ipso  facto,  repeal  the  regulations  of  the  Code,  providing 
the  eircumstances  under  which  the  wife  can  get  a  separate  in- 
terest in  her  labor.  It  was  in  proof  here  that  the  husband 
consented  that  his  wife  should  work  for  herself  and  contract 
for  herself,  and  that  the  defendant  contracted  with  her,  know- 
ing this.  It  is  our  judgment  that,  under  the  Act  of  1866, 
and  the  Constitution  of  1868,  this  agreement  gave  the  wife 
this  right.  It  was  for  the  jury  to  say,  under  the  proof,  what 
the  truth  of  the  matter  was,  and  they  having  found  for  the 
plaintiff,  we  are  clear  that  there  was  plenty  of  evidence  to 
uphold  the  verdict.     Judgment  affirmed. 


Beckfobd  &  Holman,  plaintiffs  in  error,  vs.  E.  B.  Chip- 
man,  defendant  in  error. 

1.  A  new  trial  will  not  be  granted  because  a  witness  swore  on  the  trial 
to  a  fact  wholly  unexpected  to  the  plaintifiT,  who,  at  the  time,  knew 
the  statement  was  false,  and  that  he  could  so  prove  by  a  witness  whose 
testimony  he  could  have  procured  had  he  thought  such  proof  was  nec- 
essary. The  party  surprised  by  the  statement  of  the  witness,  should 
have  moved  for  a  continuance.  He  cannot  take  his  chances  of  a  ver- 
dict and  then  claim  a  surprise. 
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2.  As  there  was  some  evidence  to  support  the  charge  of  the  Coait  on 
the  question  of  the  acta  6f  the  defendant  justifying  the  plaintiff  in  sop- 
posing  an  agency,  and  as  the  other  proof  of  the  agency  is  strong,  this 
Court  will  not  disturb  the  judgment 

New  trial.  Waiver.  Continuance.  Charge  of  Coart 
Before  Judge  Chisolm.  City  Court  of  Savannah.  Febru- 
ary Term,  1871. 

Chipman  Bued  Beckford  and  Holman  for  the  price  of  cer- 
tain food  for  mules.  They  pleaded  the  general  issue.  One 
Pitchford  testified  that  the  account  was  correct ;  that  he  pur- 
chased the  articles  for  defendant's  mules  by  the  request  of 
Mr.  Holman,  and  fed  it  to  the  mules.  He  said,  under  a 
previous  contract  between  him  and  the  firm,  he  bought  and 
was  to  pay  for  the  food  for  the  teams  himself,  (though  iu 
that  he  had  an  order  from  defendants  to  plaintiffs  for  the 
food,)  but  that  afterwards  they  were  to  pay  him  a  difierent 
price  for  hauling,  less  what  the  food  would  cost  them,  but 
they  were  to  buy  the  food,  and  this  was  bought  under  ihd 
contract  by  Holman's  authority. 

Beckford,  one  of  the  defendants,  testified,  giving  a  like 
history  of  said  negotiations,  but  saying  that  Pitchford  was 
to  buy  the  food  for  the  teams  and  pay  for  it,  and  was  not  to 
have  anything  charged  to  them.  He  said  they  gave  no  or- 
der to  plaintiff  for  the  first  purchases,  but  simply  wrote  guar- 
anteeing that  Pitehford  would  pay  for  what  he  had  already 
gotten,  if  plaintiff  would  give  him  time,  and  that,  when  be 
paid  for  that,  he  destroyed  the  guarantee. 

The  Court  charged  the  jury  that  if  defendants' conduct  was 
such,  in  dealing  with  plaintiff,  as  to  lead  him  to  believe  that 
Pitchford  was  their  agent  for  this  purchase,  defendants  were 
bound,  but  that  the  general  order  which  had  been  given  and 
destroyed  was  not  to  be  considered  in  this  connection. 

The  cause  was  submitted  to  the  jury  without  argument, 
and  they  found  for  plaintiff. 

Defendants  moved  for  a  new  trial  upon  the  grounds  that 
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said  charge  was  wrong,  tliat  the  verdict  was  contrary  to  evi- 
dence, etc.,  and  because  Pitchford's  swearing  that  Holman 
authorized  liim  to  make  the  purchase  took  them  by  sur- 
prise, and  Holman  was  absent,  and  could  not  then  deny  it. 
This  was  supported  by  an  affidavit  by  Beckford,  that  he 
knew  Holman  had  not  given  such  authority,  and  that  Hol- 
man now  lived  in  Massachusetts,  having  moved  from  Savan- 
nah, and  he  would  swear  that  he  gave  no  such  authority. 
The  Court  refused  a  new  trial,  and  that  is  assigned  as  error. 

A.  W.  Stone,  for  plaintiff  in  error. 

Law,  Lovell  &  Falligant,  for  defendants. 

McCay,  Judge. 

1.  There  must  be  some  end  to  litigation ;  and  this  is  true, 
not  only  that  parties  may  not  be  detained  in  Court  until  they 
become  exhausted  by  delay,  but  that  the  public  may  not  be 
compelled  to  give  to  one  set  of  parties  that  attention  which 
all  have  equal  claims  upon.  Admit  all  that  is  said  in  this 
application ;  admit  that  this  evidence  was  wholly  unexpected ; 
that  this  plaintiff,  in  good  faith,  had  no  idea  this  testimony 
would  be  given,  can  he  truly  say  he  has  not  been  negligent? 
Such  an  excuse  as  this  would  open  the  door  to  new  trials, 
almost  without  number.  A  man  has  talked  with  a  witness, 
who  has  told  him  a  fact.  He  has  confidence  in  the  truthful- 
ness of  the  witness,  and  does  not  have  any  idea  this  fact,  so 
conclusive,  so  certain,  as  he  thinks  it  is,  will  not  be  contes- 
ted—certainly will  not  be  proven  not  to  be  a  fact.  And  he 
fails  to  subpoena  his  witness,  or  to  take  his  testimony.  He 
goes  to  trial,  finds  himself  mistaken,  and  loses  his  case.  Is 
this  diligence?  We  think  not.  It  is  the  duty  of  a  suitor 
to  anticipate  the  positions  and  defenses  of  his  adversary,  and 
to  be  prepared  to  meet  them.  The  law  requires  the  plead- 
ings to  ratify  the  parties  of  the  grounds  upon  which  they 
proceed.     And  if  evidence  is  offered,  not  covered  by  the 
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pleadings,  it  may  be  objected  to.  Clearly,  it  was  apfiaraifc 
here  that  the  pIainti£F  might  take  the  very  ground  oomplaiDed 
of.  If  the  defendant  had  the  evidence  to  meet  it,  as  he 
feels  confident  he  has,  it  was  his  fault  that  he  had  not  taken 
it.  Besides,  when  this  unexpected  evidence  came  out,  he 
could  then  have  asked  the  Court  to  continue  on  the  showing 
he  now  presents.  It  would  have  been  in  the  discretion  of 
the  Court  to  continue.  But  the  defendant,  nevertheless,  went 
on,  with  this  evidence  staring  him  in  the  face.  We  suppose 
he  felt  safe  before  the  jury.  We  take  it  for  granted  he  was 
of  opinion  he  would  get  a  verdict  in  spjte  of  iL  At  auj 
rate,  he  took  his  chances,  and  like  many  another,  he  was 
mistaken.  The  jury  gave  more  weight  to  the  testimony  of 
the  plaintiff,  and  less  to  that  of  the  defeudant,  than  was  ex- 
pected by  the  defendant. 

2.  We  do  not  have  it  in  our  power  to  lielp  him.  The  jarj 
are  the  judges  of  the  facts.  There  is  a  good  deal  of  evidence 
in  favor  of  this  agency.  We  do  not  say  it  is  coDclusivel? 
proven,  but  there  is  enough  of  it  to  justify  the  verdict  to 
save  it  from  shocking  injustice.  It  is  not  an  illegal  verdict. 
And  upon  such  only  can  this  Court  reverse  the  Circoit 
Judge. 

Judgment  affirmed. 


The  South  Carolina  Railroad  Company  el  oLy  plain- 
tifl&  in  error,  v8.  H.  L.  Steineb  et  ai.^  defendants  in  error. 
The  same  parties  vioe  versa, 

1.  We  hold,  from  tlie  facts  disclosed  by  this  record,  that  eqaity  may  tike 
jurisdiction  by  bill  in  the  nature  of  a  bill  of  peace,  under  section  S166 
of  the  Code,  and  bring  all  the  parties,  plaintiffs  and  defendants,  into 
the  forum,  and  acj^just  their  equities  and  several  rights  by  one  decreul 
verdict,  and  the  inquiry  upon  the  truth  of  such  case  to  cover  not  onlj 
past  but  future  damages,  so  as  to  stop  all  future  or  farther  litigmnoo 
in  or  about  the  same  subject-matter,  and  operate  as  a  complete  Inna- 
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tiiure  of  the  legal  right,  free  from  further  claim  of  damages  to  the  rail- 
roads in  their  use  of  Washington  street,  Augusta,  for  railroad  pur  - 
poses  by  steam  power,  within  the  legitimate  scope  of  the  legislative 
right  granted  to  them  upon  their  compliance  with  the  verdict. 

2.  The  act  of  the  municipal  authorities,  sanctioned  by  the  Legislature, 
gives  to  the  railroad  companies  the  right  to  use  the  street  in  contro- 
versy* But  the  failure  by  the  Legislature  to  provide  for  the  assess- 
ment of  damages  by  way  of  compensation  to  the  property  owners  on 
said  street,  does  not  take  away  the  right  of  the  party  to  his  suit  at  law 
for  damages  under  section  2692  of  the  Code. 

8.  While  the  use  of  a  public  street  may  be  granted  to  railroads  to  lay 
bars  of  iron  on  to  run  over  with  trains,  without  endangering  the  street 
by  obstructions  or  embankments,  yet  if  the  use  of  locomotives  inflicts 
injury  upon  those  who  live  on  the  street,  by  throwing  smoke  through 
the  houses  along  the  streets,  or  by  its  weight  shaking  them  or  break- 
ing the  plastering  or  walls,  etc.,  and  by  the  noise  and  screeching  of 
whistles  and  engines,  the  legislative  right  to  run  over  the  street  does 
nbt  make  such  acts  harmless,  and  the  injury  inflicted  upon  the  legal 
rights  of  the  parties  is  not  damnum  absque  injuria.  Upon  the  trial, 
the  rule  of  evidence  should  be  limited  to  actual  damage.  The  right  to 
use  the  street  with  reasonable  obstruction  in  the  passage  of  tnuns  is 
permitted  by  law,  and  is  not  an  element  of  damage,  nor  is  the  jolting 
ovpr  the  iron  rail  an  element,  nor  the  apprehension  of  the  safety  of 
children,  nor  are  possibilities  in  cases  of  sickness,  nor  any  inconven- 
ience to  visitors,  not  obstructing  ingress  or  egress,  nor  any  fanciful  or 
speculative  damages,  or  sentimental  injuries  elements  of  damage.  But 
the  damage  which  the  larw  recognizes  must  be  actual,  tangible  and 
determinable  by  proof.  And  the  depreciation  of  the  property  not  only 
from  obstructions  to  access,  but  by  smoke  and  injury  to  walls,  etc., 
and  traceable  as  effect  from  cause  and  the  like  may  be  inquired  into 
to  form  the  total  of  the  injury. 
Judgment  affirmed  so  far  as  equitable  jurisdiction  is  sustained  and  the 
suit  at  law  enjoined  and  reversed  as  to  the  conditions  required  to  be 
filed  in  writing. 

Railroad.  Streets.  Equity.  Eminent  domain.  Dama- 
ges, Before  Judge  Gibson.  Richmond  Superior  Court. 
June  Term,  1871. 

This  cause  was  as  follows :  ''  The  South  Carolina  Railroad 
Company,"  "  The  Georgia  Railroad  and  Banking  Company," 
'^  The  Central  Railroad  and  Banking  Company  of  Georgia," 
'^  The  Charlotte,  Columbia  and  Augusta  Railroad  Company/' 
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which  corporation,  by  reason  of  consolidation,  has  succeeded 
to  all  the  rights  and  franchises  of  the  Columbia  and  Augusta 
Bailroad  Company,  and  the  Augusta  and  Summerville  Rail- 
road Company,  all  corporations  chartered  by  this  State,  or 
recognized  by  the  laws  thereof,  complain  against  Henry  H. 
Steiner  d  at.,  and  also  against  all  others  who  may  bring  like 
suits  to  those  hereinafter  described. 

They  claim,  and  are  now,  and  have  been  (the  three  first, 
actually,  and  last  named  by  delegating  its  authority  to  others,) 
since  the  9th  day  of  November,  1867,  and  the  Charlotte, 
Columbia  and  Augusta  Railroad,  since  June  16th,  1869,  exer- 
cising a  right,  severally,  but  under  like  authority,  to  trans- 
port railroad  trains  for  freight  and  passengers,  drawn  by 
locomotive  steam  power  over  a  certain  railroad  track  in  .tlie 
city  of  Augusta,  in  said  county,  laid  down  in  Washington 
street,  in  said  city,  from  Reynolds  street  to  Telfair  street,  and 
thence  to  the  Oeorgia  Railroad  passenger  de[>ot,  and  to  the 
Central  Railroad  freight  depot,  save  that  the  said  Central 
Railroad  and  Banking  Company  say  that  they  have  ran  no 
trains  north  of  Greene  street. 

By  a  contract,  under  seal,  between  the  City  Council  of 
Augusta  and  the  trustees  of  the  Academy  of  Richmond 
county,  of  the  one  part,  and  the  South  Carolina  Railroad 
Company  of  the  other,  entered  into  on  the  10th  day  of  Au- 
gust, 1852,  on  certain  terms  therein  shown,  the  said  company 
was  authorized  to  lay  down  a  railroad  track  in  the  ceutre  of 
said  Washington  street,  from  Reynolds  to  Watkins  street, 
and  use  the  same  for  the  transportation  of  freight  by  horse 
power;  and  said  track  was  laid  down  in  a  short  time  there- 
after. 

On  the  31st  day  of  July,  1857,  by  another  contract  be- 
tween the  same  parties  and  the  Georgia  Railroad  and  Bank- 
ing Company,  the  said  company  was  permitted  to  connect 
their  said  track  with  the  track  of  the  said  Georgia  Railroad, 
which  was  accordingly  done.  And  on  the  19th  day  of  Jan- 
uary, 1867,  under  the  ordinances  of  said  city,  of  that  date. 
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said  track  was  continued  on  Washington  street^  southward, 
to  connect  with  the  Central  Kailroad  track,  by  the  Augusta 
and  Sunimerville  Railroad  Company. 

On  the  7th  day  of  November,  1867,  an  ordinance  was 
adopted  by  said  City  Council  authorizing  the  use  of  steam 
power  on  said  Washington  street,  by  the  said  Augusta  and 
Summerville  Railroad  Company.     And  on  the  13th  day  of 
March,  1868,  by  an  ordinance,  the  said  City  Council  au- 
thorized the  Augusta  and  Summerville  Railroad  Company 
to  contract  with  the  South  Carolina  Railroad  Company  for 
the  use  of  the  track  of  the  latter  company  from  Reynolds 
street  to  the  Georgia  Railroad  depot,  which  is  the  same  track 
first  before  described  ;  and,  in  pursuance  thereof,  on  the  16th 
day  of  March,  1868,  by  a  deed  of  lease  and  covenants  entered 
into  between  the  two  said  companies,  the  said  track  was  leased 
to  the  said  Augusta  and  Summerville  Railroad  Company 
during  the  terms  of  their  charter,  in  consideration  that  said 
last  named  company  would  haul  by  steam  the  freight  and 
passenger  cars  of  the  said  South  Carolina  Railroad  Company, 
between  the  depots  of  said  company  and  the  Georgia  Rail- 
road Company.     And  on  the  2d  day  of  March,  1868,  an 
agreement,  in  writing,  was  entered  into  between  the  said  Au- 
gusta and  Summerville  Railroad  Company,  and  the  said  Cen- 
tral Railroad  and  Banking  Company,  by  which  the  fii*st 
named  company  agreed  to  transport  the  trains  of  the  other 
between  the  depot  of  the  Central  Railroad  and  the  other 
depots  in  said  city.     And  on  the  5th  day  of  July,  1869,  an 
agreement  was  entered  into  between  said  Augusta  and  Sum- 
merville Railroad  Company  and  said  Columbia  and  Augusta 
Railroad  Company,  by  which  the  former  company  agreed  to 
transport  the  trains  of  the  latter  between  the  several  depots. 
And  on  the day  of. ,  1868,  by  a  verbal  con- 
tract between  the  said  Augusta  and  Summerville  Railroad 
Company  and  the  Georgia  Railroad  and  Banking  Company, 
the  said  former  company  agreed,  for  a  valuable  consideration, 
to  transport  the  trains  of  the  latter  company  between  the 
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various  depots,  in   like  manner  as  with  the  other  above 
named  companies. 

And,  inasmuch  as  the  said  Angosta  and  Summemlle 
Railroad  Company  was  unprovided  with  locomotives  and 
engine  hands  of  its  own,  by  an  understanding  between  it 
and  the  several  other  companies,  on  terms  satisfactoij  to 
them,  the  transportation  agreed  to  be  drawn  by  said  con- 
tracts has  been  actually  performed  by  the  locomotives  and 
engine  hands  of  the  r^pective  companies. 

And  this  transportation  of  trains  by  authority  of  said  ordi* 
nances,  done  by  the  consent  and  authority  of  the  Augusta 
and  Summerville  Railroad  Comj^any,  is  the  same  complained 
of  by  the  defendants  in  this  bill  in  their  several  actions  here- 
inafter named ;  and  no  other  running  of  trains  or  engines 
has  been  done  by  them,  or  either  of  them,  than  aocordiog  to 
said  ordinances  and  contracts,  and  the  permission  of  said  Cit^ 
Council  of  Augusta. 

And  in  addition  to  the  right  founded  on  the  forgoing 
premises,  which  is  common  to  all  the  companies,  the  Chsr- 
lotte,  Columbia  and  Augusta  Railroad  Company  say  that, 
by  ordinance  of  the  City  Council  of  Augusta,  adopted  April 
27tli;  1869,  the  Columbia  and  Augusta  Railroad  were  ex- 
pressly authorized  to  cross  the  Savannah  river  and  connect 
with  the  tracks  of  the  Augusta  and  Summerville  Rulroad 
on  Washington  street. 

The  South  Carolina  Railroad  Company  and  the  Charlotte, 
Columbia  and  Augusta  Railroad  Company  also  say  that,  on 
the  1st  day  of  June,  1869,  a  contract  was  entered  into  be- 
tween them  and  the  City  Council  and  the  said  trustees  of 
Richmond  Academy  by  which,  for  a  valuable  conaideimtioo, 
the  said  City  Council  conveyed  to  said  railroad  companies, 
in  perpetuity,  severally  and  respectively,  the  right  to  use 
said  track  on  Washington  street,  with  steam  or  other  power. 

And  all  the  said  ordinances  and  contracts  between  said 
City  Council  and  said  Augusta  and  Summerville  Railroad 
Company,  have  been  confirmed  by  the  Act  of  the  Lejpsla- 
ture,  approved  October  26th,  1870, 
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Washington  street  is  sixty-five  feet  in  width,  and  said 
railroad  track  is  five  feet  in  width,  located  in  the  centre  of 
the  street,  and  on  the  same  level  as  the  street,  and  offers  no 
obstrnction  to  the  crossing  of  the  street,  at  any  point,  beyond 
a  slight  jolting  of  Tehicles ;  whereas,  before  said  track  was 
laid,  there  was  an  open  ditch  or  drain,  from  time  immemo- 
rial, down  the  centre  of  said  street,  which  effectually  pre- 
vented any  crossing  thereof  save  at  the  crossings  of  other 
streets,  which  drain  has  been  covered  by  the  track  aforesaid, 
at  the  expense  of  complainants. 

The  fee  of  the  soil  of  said  Washington  street  is  in  the 
State  of  Georgia,  subject  only  to  its  use  as  a  public  highway 
by  the  people  of  this  State ;  said  street  was  laid  out  as  a 
street  and  public  highway  when  Georgia  was  a  British  col- 
ony, on  land  belonging  to  the  Proprietory  Trustees,  and 
afterwards  to  the  Crown,  and  the  title  to  the  same  has  never 
passed  out  of  the  sovereign  to  any  private  person  ;  and  they 
pray  that  any  private  person  who  asserts  a  right  as  of  fee  in 
the  land  covered  by  said  street  may  be  held  to  the  strict 
proof  thereof. 

The  foregoing  premises  vest  in  them  the  legal  right  to 
run  their  trains  by  steam  power  on  said  track  on  Washing- 
ton street  without  responsibility  for  damages  to  any  private 
iodividual  for  so  doing. 

Yet  they  are  now,  and  are  likely  to  be  hereafter,  greatly 
harassed  and  put  to  costs  and  expense  by  suits  for  damages 
by  individuals  claiming  to  be  injured  in  depreciation  of  real 
estate  alleged  to  be  caused  by  the  exercise  of  their  said  rights. 

And  already  actions  for  damages  to  real  estate  on  Wash- 
ington street,  caused  by  the  running  of  trains  as  aforesaid, 
have  been  commenced  against  each  of  them  severally— -except 
the  Aagnsta  and  Summerville  Railroad  Company — by  the 
said  defendants  in  this  bill,  being,  in  all,  twenty-eight  suits, 
of  wliich  all  but  the  action  of  Mrs.  Mary  M.  Clanton  were 
brought  to  January  Term,  1871,  of  this  Court;  and  the  suit 
of  the  said  Mrs.  Clanton  was  brought  to  June  Term,  1871. 
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And  all  said  actions  are  still  pending,  and  are  for  damages 
upon  the  same  grounds.  Such  actions  being  merely  for  dam- 
ages for  a  limited  period,  cannot  finally  settle  the  controversies 
between  the  parties,  but  they  are  liable  to  continual  and  re- 
peated litigation,  which  is  contrary  to  the  policy  of  the  law. 
And  moreover,  in  such  actions,  if  damages  are  held  to  be  re- 
coverable, it  would  be  impossible  for  a  jury  to  assess  what 
any  one  company  should  pay  without  considering  the  liability 
of  the  other  companies,  on  which  each  one  ought  to  be  heard. 
And  for  other  reasons,  complete  justice  cannot  be  had  under 
the  mode  of  proceeding  of  the  common  law ;  and,  therefore, 
complainants  bring  this  their  bill,  in  the  nature  of  a  bill  of 
peace,  to  the  end  that  all  these  matters  may  be  beard  and 
deteriiiined  at  once,  and  prot^tion  be  afforded  against  a  mul- 
tiplicity of  suits. 

They  pray  that  said  defendants  may,  without  oath,  answer 
this  bill,  and  that  they  be  restrained,  by  the  writ  of  injaoc- 
tion,  from  further  prosecuting  their  said  actions  at  law,  until 
the  further  order  of  the  Court,  and  that  a  decree  may  be  had 
upon  the  hearing  of  this  bill,  establishing  and  confirming  to 
each  of  complainants  the  right  to  use  said  railroad  track  for 
the  carrying  of  freight  and  passengers  by  steam  power,  or 
other  power,  and  that  said  defendants  be  perpetually  enjoined 
from  prosecuting  said  actions,  or  any  future  actions,  on  ac- 
count of  their  so  using  said  railroad  track. 

Or,  if  it  should  be  determined  that  said  defendants  are  en* 
titled  to  damages,  that  they  be  required,  respectively,  to  es- 
tablish their  claim  thereto,  and  that  their  damages  be  assessed 
up  to  time  of  decree ;  and  also,  that  such  other  sum  be  as- 
sessed to  each  as  will  be  full  compensation  in  the  future  for 
the  perpetual  use  of  said  track,  in  manner  aforesaid ;  and  that 
complainants  have  the  option  either  to  pay  the  damages 
already  accrued,  and  abandon  for  the  future  the  use  of  steam 
on  said  street,  or  to  pay  the  total  sum,  and  thereby  acquire 
against  said  defendants,  their  heirs,  representatives  and  as- 
signs a  right  in  perpetuity  to  use  said  track  with  steam  power. 
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And  tbat^  in  either  event,  the  decree  be  final  between  the  par- 
ties, and  that,  by  the  same  decree,  the  damages  to  each  de- 
fendant, if  any  are  foand  due,  be  divided  and  apportioned 
between  such  of  complainants  as  are  sued  in  said  actions  ac- 
cording to  equity. 

To  the  bill  was  attached  copies  of  said  contracts,  etc.  The 
Chancellor  ordered  the  defendants  to  show  cause  why  the  in- 
junction should  not  issue  according  to  said  prayer.  They 
demurred  to  the  bill  upon  the  grounds  that  it  was  multifari- 
ous and  contained  no  equity  calling  for  injunction. 

The  Chancellor  ordered  the  injunction  to  issue  against  each 
of  said  defendants,  who  did  not,  in  thirty  days,  file  in  the 
Clerk^s  office  of  said  Court,  a  consent  to  accept  the  final  ver- 
dict and  judgment  of  said  Court  as  full  compensation  for  all 
damage  sustained  by  him  or  her;  as  to  each  who  would  file 
such  consent  the  injunction  was  refused. 

The  complainants  say  the  Chancellor  erred  in  not  grant- 
ing the  injunction  unconditionally,  and  defendants  say  that 
he  erred  in  not  dismissing  the  bill  and  in  granting  any  in- 
junction. 

William  T.  Gould;  W.  Hope  Hull;  Johnson  & 
MojrrGOMERY ;  D.  Jackson  ;  Frank  Miller,  for  the  rail- 
road companies.  Multiplicity  of  suits  ground  for  injunction  : 
R.  Code,  sec.  3166 ;  Story's  Eq.  Juris.,  sees.  853, 854 ;  2  John, 
C,  281 ;  Adams'  Eq,,  sec.  201.  The  injury  was  damnum 
absque  injuria :  28  Ga.  B.,  46 ;  34th,  326 ;  5  Bich.,  583. 
Prospective  damages  may  not  be  recovered:  15  Ga.,  61. 
The  damages  are  consequential :  B.  Code,  sees.  3016,  3017. 
The  claim  is  for  damages  for  a  nuisance  authorized  by  law, 
and,  therefore,  bad :  28  Ga.,  41 8 ;  15th,  61 ;  1  Epp.  B.,  148 ; 
2  Gray,  54-339.  The  street  belonged  to  the  State  and  de- 
fendants cannot  recover  for  a  use  of  it  permitted  by  the  State : 
32  Conn.  B.,  579 ;  33  Missouri  B.,  128  ;  8  Bar.,  459 ;  10th 
26 ;  7th,  508 ;  8th,  Dana  B.,  301 ;  B.  M.  Charlton's  E., 
342-350 ;  33  Ga.  B.,  617.    Defendants,  being  citizens,  are 

Vol.  xliv— 36, 
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bound  by  action  of  the  city  authorities:  5  Gra.  R.,  569;  2 
Kent's  Com.,  293 ;  3  Tenn.  B.,  592 ;  13  Bar.,  646.  The 
granting  the  permission  to  ose  said  street,  as  aforesaid,  is  not 
exercising  the  right  of  eminent  domain:  10  Bar.,  26;  3d, 
458 ;  13th,  646 ;  37th,  367 ;  38th,  369;  4  How.  Pa.,  182;  5 
Rich.,  583;  33  Miss.  R.,  128;  29  III.  R.,  279:  32  Ooan., 
579  ;  12  Ind.  R.,  552. 

Hook  &  Gardner;  C.  Sxead  ;  Clabk  &  Spexcir; 
McLaw9  &  Gakahl,  for  defendants.     The  railroads  claim 
against  public  right,  and,  therefore,  cannot  enjoin  :  2  Story's 
Eq.,  sec.  858;  Maddox  Cb.,  171.     When  bill  of  peace  lies 
and  to  avoid  multiplicity  of  suits  ;  2  Story's  Eq.  Juris., sees. 
853,  859 ;  2  John  Ch.  R,  281-2.     Does  not  lie  till  com- 
plainants' rights  are  clear  and  established  at  law  ;  10  Ga.  R., 
395.     Legal  title  not  established  in  Court  of  equity  ;  2  Joha 
R,  578 ;  2  Bro.  P.  C,  59.     Defendants  entitled  to  jury  trial 
at  law :  3  John  R.,  604,  590,  596.    As  to  multiplicity  of 
suits  see:  R.  Code,  sees.  3166,  3167,  3173,  3191,  3197;  2 
Kelly,  419 ;  1  Dan.  Eq.  Pr.,  437,  450 ;  Story's  Eq.,  sec 
225;  3  M.  &  Craig,  85;  2  Bou.  Die,  193.    As  to  rights  of 
lot  owners  to  damages  for  obstructing  streets :  Cooly's  Cod 
Lim.,  544,  553;  9  Ind.  R,  433,  467  ;  12th,  551 ;  14  Conn] 
R,  146;  16th,  312;  16  Ind.  R,  441 ;  2  Dutcher,  148;  16 
\yisconsin  R.,  225.    As  to  nuisances  :  R.  Code,  sees.  2946, 
2947,  2947. 

LoCHRANE,  Chief  Justice* 

1.  This  case  comes  before  the  Court  upon  a  bill  of  exoeptioBS, 
filed  by  both  the  parties,  to  the  judgment  of  the  Cburt  be- 
low. The  authorities  of  the  city  of  Augusta  entered  into  a 
contract  with  these  various  roads  by  which  they  permitted 
them  the  use  of  a  certain  street,  known  a^  Wasbiogtoo  street, 
in  Augusta,  to  run  their  cars  to  carry  freight  and  pteBeagen 
through  that  city,  along  that  street.  Several  of  tbe  property 
owners  on  the  street  brought  suits  at  commim  law  Sot  dam- 


ATLANTA,  JULY  TERM,  1871.  555 


The  South  Carolina  Railroad  Go.  et  ah  vs.  Steiner  et  ol. 

ages  against  the  railroad  companies.  This  bill  was  filed  by 
the  companies  in  the  nature  of  a  bill  of  peace,  to  bring  all 
the  parties  into  a  Court  of  equity^  and  prays  an  injunction 
against  them  on  the  ground  that  they  had  no  right  of  action, 
this  permission  having  been  first  granted  by  the  municipal 
authorities  of  the  city,  and  afterwards  ratified  by  the  Legis- 
lature of  the  State ;  alleging  that  they  were  in  the  exercise 
of  their  legal  rights,  and  such  rights  were  not  the  subject- 
matter  of  a  suit  for  damages,  inasmuch  as  the  Act  of  the 
Legislature  ratifying  the  act  of  the  authorities  of  the  city  of 
Augusta,  in  giving  the  railroads  the  right  to  this  street,  con- 
tained no  provision  for  the  assessment  of  damages  for  com- 
pensation* The  Court  maintained  the  bill  and  refused  to 
dismiss  it  for  want  of  equity,  holding  that  it  was  in  the  na- 
ture of  a  bill  of  peace,  and  he  could  maintain  jurisdiction 
in  it. 

The  railroads  excepted  to  his  decision  on  the  ground  that 
he  held  a  right  of  action  accrued  to  those  parties.     The  oth- 
ers excepted  on  th%  ground  that  he  had  fettered  their  legal 
rights  with  this  illegal  condition  he  had  imposed  upon  them. 
We  hold,  from  the  facts  disclosed  by  this  record,  that 
equity  may  take  jurisdiction,  by  bill  in  the  nature  of  a  bill 
of  peace,  under  section  3166  of  the  Code,  and  bring  all  the 
parties,  plaintiffs  and  defendants,  into  the  forum,  and  adjust 
their  several  rights  by  one  decretal  verdict ;  and  the  inquiry 
upon   the  trial  of  such  case  will  not  only  cover  past,  but 
future  damages,  so  as  to  estop  all  further  or  future  litigation 
in  or  about  the  same  subject-matter,  and  operate,  upon  com- 
pliance with  such  verdict,  as  a  complete  investiture  of  the 
legal  rights,  free  from  further  claim  of  damage  against  the 
railroads  in  their  use  of  Washington  street,  /Lugusta,  for  rail- 
road  purposes,  within  the  legitimate  scope  of  the  legislative 
right  granted  to  them. 

2*  The  controlling  question  made  by  this  record,  and  upon 
which  all  others  hinge,  is,  whether  the  railroad  companies  are 
liable  for  damages  to  the  holders  of  property  along  Washing- 
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ton  street,  in  the  city  of  Augusta,  by  the  use  of  the  street  by 
them  for  railroad  purposes.  This  question  is  one  of  vital 
importance  in  its  consequenceSi  and  in  the  adjudication  of 
the  principles  involved  in  it.  The  previous  decisions  of  this 
Court  upon  questions  arising  under  the  use  of  the  street,  by 
these  railroad  companies,  relieves  the  question  of  many  anx- 
illiary  subjects,  and  leaves  it  to  be  decided  upon  broad  prin- 
ciples of  law.  The  fee  to  the  street  in  question  is  conceded 
to  be  in  the  State.  That  the  city  authorities  of  Augusta  and 
the  Legislature  have  granted  this  right  to  the  railroad  com- 
panies is  equally  admitted.  That,  by  reason  of  sach  l^isla- 
tion,  such  use  of  the  street  is  not  a  public  nuisanoe  has  been 
determined  by  this  Gour^  That  the  action  of  the  Lfegislature 
makes  no  provision  for  compensation  or  assessment  for  dam- 
ages, is  a  fact  unquestioned. 

And  the  case,  therefore,  presents  itself  upon  a  naked  legal 
principle  as  to  whatever  the  use  of  a  public  street  in  an  in- 
corporated city  can  be  granted  to  railroads  to  run  their  cars 
over  by  steam  power  by  the  municipal  authorities,  and,  when 
ratified  by  the  Legislature,  will  such  municipal  and  l^sla- 
tive  permission  prevent  suits  for  damages  against  such  roads 
by  property  holders  abutting  on  said  street. 

And  is  the  silence  of  such  legislative  act  in  r^ard  to  com- 
pensation a  denial  of  the  right  to  claim  damages  at  common 
law  ?  The  argument  concedes  that  suit  may  be  instituted 
for  damages  by  the  lot  owners,  if  the  use  of  the  street  by  the 
railroads  denies  to  such  owners  free  ingress  to  and  egress  from 
their  property  over  and  upon  such  streets.  But,  it  is  contended 
with  great  ability,  and  upon  a  large  array  of  authority,  that, 
in  the  absence  of  all  statutory  provisions  to  that  effect,  no 
case,  and  certainly  no  principle,  seems  to  justify  the  subjecting 
any  person,  natural  or  artificial,  in  the  prudent  pursuit  of  his 
own  lawful  business,  to  the  payment  of  consequential  dama- 
ges to  other  persons  in  their  property  or  business :  Redfield 
on  Railways,  291.  And,  in  support  of  this  proposition, 
cases  are  relied  on  decided  by  this  Court :  28  Georgia  Be* 
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ports,  418,  and  34  Georgia  Beports,  327.  The  basis  of  these 
recogDized  priociples  is,  that  where  property  of  the  iudivid- 
ual  is  not  taken  for  the  public  use,  the  injury  resulting  from 
the  legitimate  exercise  of  a  lawful  employment,  working 
injary,  is  damnum  absque  injuria. 

If  the  property  were  taken,  the  right  to  compensation  can- 
not be  denied,  for  it  is  constitutionally  guaranteed,  and  the 
Legislature  limited  in  that  respect.     A  very  delicate  question 
arises  upon  construction,  as  to  whether  there  can  be  a  taking 
within  the  constitutional  inhibition  of  rights  and  easements, 
which  are  a  part  of  the  necessary  use,  to  the  full  enjoyment 
of  the  property,  without  compensation.     If  the  track  lay 
upon  an  inch  of  ground  belonging  to  another,  it  is  so  sa«* 
credly  guarded  that  no  power.  State  or  national,  could  ap- 
propriate it.    And  yet,  by  the  admission  of  the  principle 
contended  for,  a  man  may  be  driven  from  his  home  and 
household  gods.     Trains,  freighted  and  driven  by  steam,  with 
gusts  of  thick  smoke  through  his  windows,  and  screaming 
along  in  front  of  his  door,  may  affect  his  health  and  destroy 
his  peaceful  enjoyment  of  his  property,  and  he  is  remediless. 
Are  not  these  equivalent,  in  the  construction  of  law,  to  a 
taking?     Cooley,  in  his  Constitutional  Limitations,  a  work 
of  great  ability,  and  entitled,  from  its  thorough  analyzation 
of  all  the  subjects  upon  which  it  treats,  to  great  considera- 
tion, says:  "Any  injury  to  the'  property  of  an  individual, 
which  deprives  the  owner  of  the  ordinary  use  of  it,  is  equiv- 
alent to  a  taking,  and  entitles  him  to  compensation :"  C.  C. 
L.,  554 ;  14  Coms.,  146.    But  the  idea  suggested  is,  that  the 
Legislature  must  have  provided  for  the  compensation,  fixed 
a  rale  of  damages  or  mode  of  ascertainment.    And,  again, 
while  the  grant  of  the  right  by  the  Legislature  prevents  the 
act  done  from  being  regarded  a  nuisance,  we  are  of  opinion 
it  is  not  a  logical  or  legal  consequence  of  such  grant,  that  it 
may  not  inflict  injury  or  damage.     The  admission. of  the 
oue  is  not  the  necessary  exclusion  of  the  other.  And  we,  there- 
fore arrive  at  the  conclusion  that,  when  the  State  grants  at 
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rights  the  use  of  which  works  an  injurj  to  another,  and  the 
law  provides  no  mode  of  assessing  compensation  for  sach  an 
injury,  the  right  of  suit  for  damages,  if  any  can  be  proven, 
as  we  will  hereafter  discuss,  is  not  taken  away  by  such  law. 

3.  Now,  by  contract,  purchasers  of  property  on  Wash- 
ington street  acquired,  by  ownership,  a  right  to  the  free  use 
of  it  for  all  purposes,  and  it  makes  no  difference  where  the 
fee  to  the  highway  resided.  The  use  is  the  subject-matter  of 
disturbance.  It  will  not  be  doubted  that  a  public  street  is 
for  the  use  of  the  public,  and  all  obstructions  thereon  are 
trespasses  in  law.  And  in  these  days,  of  progressive  im- 
provements, we  admit  the  legality  for  public  nse  of  snch 
streets,  by  laying  an  iron  bar  upon  them,  to  facilitate  convey- 
ance, by  permitting  cars  to  run  over  them.  The  enlightened 
opinion  of  the  world  recognizes  this  appropriate  use;  aod 
we  indorse  the  authorities  of  Judges  and  publicists  on  this 
subject.  We  need  not  pause  to  notice  the  growing  tendency 
of  Courts  to  shield  corporations  from  all  prejudiced  assaults 
through  the  forms  of  law.  Monopolies  are  evidences  of  dv- 
ilization,  and  invoke  no  captious  criticism  at  my  hands. 

But,  after  a  careful  review  of  the  authorities  presented,  I 
am  not  satisfied  that  the  use  of  a  public  street  in  a  city  by 
steam  power,  is  within  the  legitimate  use  of  such  street    I 
think  the  streets  may  be  used,  and  bars  laid  upon  them,  and 
cars  drawn  over  them  by  horses  ;  but  there  is  something  in  a 
locomotive  power,  in  throwing  smoke  into  the  bouses  along 
the  street,  its  tremendous  weight  shaking  the  houses  and 
breaking  plastering  and  walls ;  and  in  the  noise  and  screach- 
ing  of  whistles,  which,  in   the  machinery  employed,  may 
make  it  the  subject-matter  of  injury,  which  the  horse-car, 
slowly  driving  along,  would  not  occasion.     It  is  not  in  the 
use  of  the  street  for  cars,  but  in  the  mode  of  use.     And,  as 
an  original  proposition,  I  gravely  doubt  the  right  of  any 
power  to  take  a  street,  dedicated  to  public  use  for  the  citisens, 
and  convert  it  into  a  railroad  track,  without  the  consent  of 
the  property  holders  thereon,  where  it  comes  as  an  obstacle 
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to  a  great  thoroughfarei  and  the  law  provides  (no)  compen- 
satiou.  The  right  of  eminent  domain  may  be  exercised  over 
houses  or  streets^  but  the  Legislature  of  Georgia^  in  the  grant 
of  chartei*Sj  never  contemplated  arbitrary  going  through 
towns  upon  the  part  of  railroads. 

Nor  can  it  be  said  that  the  citizen  who  buys  property  with 
knowledge,  and  by  right^  cannot  complain  of  the  use  of  the 
street  upon  which  it  lies  for  any  public  purpose,  if,  by  such 
knowledge,  he  is  to  be  held  as  understanding  the  power  to 
make  a  railroad  track  of  the  street  is  contemplated.  Such  is 
not  ordinary ;  and  when  it  is  done  by  the  Legislature,  I  am 
of  opinion  he  has  the  right  of  suit  left;  that  he  is  not  shorn 
of  his  right  to  complain  and  present  his  case  to  the  Court 
and  country. 

But,  on  the  trial,  the  most  difiScult  question  still  remains 
to  be  disposed  of — ^as  to  what  eleniients  of  damage  may  be 
given  in  evidence. 

From  the  view  I  entertain  on  the  subject,  I  am  satisfied 
that  the  rule  ought  to  embrace  the  actual  damage  sustained 
from  obstruction  to  the  free  ingress  and  egress,  and  access 
over  and  upon  the  streets.  Inasmuch  as  the  law  has  allowed 
the  use  of  the  streets  by  steam-cars,  the  passage  over  the 
street  would  not  be,  in  itself,  an  obstruction,  while  reasona- 
bly exercised.  And  the  laying  of  the  iron  upon  the  street, 
though  it  may  create  a  jolt  in  crossing,  would  not  be  an  ele« 
meut  of  damage;  for  it  lies  there  by  direction  of  the  law. 
Nor  would  the  apprehension  of  safety  to  children  going  out 
upon  the  street,  nor  the  possibility  of  sickness  in  families,  or 
any  fanciful  or  speculative  disturbance  constitute  an  element 
The  damage  which  the  law  recognizes  must  be  actual,  some- 
thing tangible  and  determinable;  and  to  arrive  at  this  the 
occupation  of  the  parties  by  which  losses  in  scholars,  or  in 
trade,  or  the  like,  have  been  occasioned,  would  not  be  legiti- 
mate }  but  the  actual  depreciation  of  the  value  of  property 
would  be  proper,  and  this  depreciation,  not  only  from  ques- 
tions of  access  upon  the  street,  but  the  noise,  smoke,  shaking 
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of  walls  or  plastering,  and  the  like^  which  can  be  traced  as 
effect  to  cause.  In  cases  of  this  kind  damages  are  not  given  for 
feelings  of  partieSj  or  the  fact  that  carriages  might  be  injured 
by  runaway  horses,  or  that  visitors  are  prevented  from  earn- 
ing to  the  house,  but  must  rest  upon  some  solid,  tangible  in- 
jury; all  consideration  of  sentimental  injuries  must  be  kept 
away  in  evidence  and  in  argument  from  the  jury. 

We,  therefore,  affirm  the  judgment  of  the  Court  below,  so 
far  as  he  held  jurisdiction  in  equity  over  the  parties  and  sub- 
ject-matter and  enjoined  the  suit  at  law,  reversing  the  condition 
required  to  be  filed  in  writing,  and  give  direction  to  the  trial 
covering  all  the  equities  and  rights  of  parties,  and  settling 
by  one  verdict  and  apportioning  the  damages  found,  if  any, 
among  the  various  roads,  and  the  past  and  prospective  daims 
of  damage  to  be  settled,  and  the  roads  have,  from  compliance 
with  such  verdict,  future  indemnity. 

Judgment  affirmed,  except  as  to  the  condition  therein 
stated ;  as  to  that,  reversed. 

Warner,  Judge,  concurring. 

The  respective  railroad  companies,  with  the  consent  of  the 
corporate  authorities  of  the  city  of  Augusta,  and  under  the 
provisions  of  the  Acts  of  the  General  Assembly,  have  the 
right  to  run  their  respective  railroad  trains  by  steam  pow^ 
over  their  track  in  Washington  street,  without  being  liable 
as  trespassers  for  so  doing,  and  without  being  liable  to  bave 
their  running  trains  over  and  along  said  street  abated  as  a 
public  nuisance,  because  they  have  the  license  of  the  Greneral 
Assembly  of  the  State  and  the  city  authorities  to  do  so.  Bui 
the  injury  and  damage  done  to  the  owners  of  property  on 
that  street  by  the  running  of  the  trains  of  the  respective  rail- 
road companies  is  another  and  distinct  question.  What  are 
the  legal  rights  of  the  owners  of  lands  and  tenements  on 
Washington  street  ?  The  owners  of  lands  and  tenements  on 
Washington  street  are  entitled  to  have  and  enjoy  all  the 
rights  and  privileges  which  legally  appertain  thereto,  incor- 
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pored  as  well  as  corporeal ;  for  when  the  law  doth  give 
aoythiog  to  one,  it  giveth  impliedly  whatsoever  is  viecessary 
for  mjoying  the  same.     If  the  railroad  companies^  by  per- 
mission of  the  public  authorities^  have  located  their  road  on 
the  public  street  of  the  cily^  and  by  the  use  thereof^  in  run- 
ning their  trains^  have  invaded  any  of  the  legal  rights  of  the 
owners  of  the  lands  and  tenements  on  that  street  by  hinder- 
ing, obstructing  or  disturbing  them  in  the  regular  use  and 
lawful  enjoyment  of  the  same,  then  the  owners  of  such  lands 
and  tenements  are  entitled  to  recover  such  damages  as  they 
have  actually  sustained  by  such  invasion  of  their  legal  rights 
to  the  enjoyment  of  their  property,  although  the  railroad 
companies  may  not  have  located  their  road  on  any  part  of  it. 
The  invading,  hindering,  obstructing  or  disturbing  them  in 
the  regular  use  and  lawful  enjoyment  of  their  property  is  an 
interference  with  their  private  legal  rights  to  that  property, 
and,  to  that  extent,  is  the  taking  of  private  property  for  the 
public  use,  for  which  just  compensation  should  be  made; 
not  imaginary,  speculative  compensation,  but  compensation 
for  the  actual  damage  sustained  by  the  invasion  of  their  pri- 
vate ]egal  rights  to  the  use  and  enjoyment  of  their  private 
property,  resulting  from  the  location  and  use  of  the  railroad 
by  the  respective  companies  for  the  benefit  of  the  public.    If 
the  General  Assembly,  in  the  exercise  of  its  right  of  eminent 
domain,  should  pass  an  Act  for  the  taking  of  private  prop- 
erty for  public  use  without  providing  any  just  compensation 
tiierefor,  the  Act  would  be  unconstitutinal,  in  violation  of 
the  fundamental  principles  of  the  law  as  the  same  lias  ex- 
isted from  Magna  CharCa  to  the  present  time.     When  no 
provision  is  made  in  the  Act  of  the  General  Assembly  for 
compensation,  as  in  this  case,  the  owner  of  the  private  prop- 
erty whose  legal  rights  are  invaded  may  pursue  his  legal 
remedy  to  obtain  redress,  he  may  stand  upon  aU  his  legal 
rights  as  secured  to  him  by  the  fundamental  laws  of  the 
land.      Yonng  t%  McKenziey  Harrison  et  al,y  3  Kelly,  45 ; 
Code,  2962. 

Vol.  xmv.— 37. 


562  SUPREME  COURT  OF  GEORGIA. 

The  Soath  Carolina  Railroad  Co.  et  aL  w,  Skeinor  ei  oL 

It  will  not  do  to  say  that,  becaase  the  City  Goiuicil  of 
Augusta  granted  permission  to  the  railroad  oompanieB  to 
locate  their  road  on  a  public  street  in  that  city,  whidi  was 
ratified  and  confirmed  by  the  Graeral  Aasembly,  that,  there- 
fore, it  was  not  intended  that  the  owners  of  private  pn^erty 
on  that  street  should  receive  compensation  for  the  damage 
done  to  their  private  property  by  the  use  of  that  road  in 
running  trains  thereon  for  the  benefit  of  the  public.  Sodi 
gross  injustice  and  violation  of  the  fundamental  law  of  the 
State  cannot  be  imputed  to  the  L^islature,  the  more  espe* 
cially  as  there  is  nothing  in  the  Act  from  whidi  any  sndi 
intention  can  reasonably  be  inferred.  Do  these  Acts  of  the 
City  Council  of  Augusta  and  of  the  Greneral  AssemUyy  etfther 
separately  or  all  combined  together,  deprive  the  ownexB  of 
the  lands  and  tenements  on  Washington  street  of  their 
mon  law  right  to  sue  for  and  recover  damages  achiaBy 
tained  for  the  invasion  or  disturbance  of  the  use  and  enjoy* 
ment  of  their  private  property  on  that  street  for  the  benefit 
of  the  public  ? 

In  my  judgment,  they  do  not.  A  Court  of  equity,  in  this 
State,  has  jurisdiction  to  entertain  a  bill  to  avoid  a  mnlti* 
plicity  of  suits  in  favor  of  or  against  several  persons  tx  the 
establishment  of  a  right  subject  to  legal  contiovefsy.  The 
all^ations  in  the  complainant's  bill  make  a  proper  case  for 
the  exercise  of  the  equitable  jurisdiction  of  the  Goort. 

McCay,  Judge,  dissenting. 

It  seems  to  me  that  there  is  some  confusion  in  the  line  of 
argument  pursued  by  the  defendant  in  error  in  this  case. 
Nobody  will  deny  that  private  property  cannot  be  takeo  by 
a  railroad  company,  for  its  use,  without  compenaatioo.  l%at 
is  not  the  question.  If  the  plaintifi  in  these  cases  own  the 
land  over  which  this  road  runs,  they  are  very  clearly  entitled 
to  compensation  for  its  occupation,  if  they  have  never  g^  it. 
But,  whilst  it  may  be  admitted  that,  prima  fade^  the  owners 
of  the  land  on  each  side  of  a  public  highway  are  the  owners 
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of  the  soil  of  the  road,  each  to  the  centre,  yet  it  would  be 
abenrd  to  say  that  this  may  not  be  shown,  by  proof,  not  to  be 
trae.    The  presumption  in  based  upon  the  known  history  of 
the  laying  out  of  highways,  to-wit :   That,  ordinarily,  the 
public,  by  virtue  of  its  right  of  eminent  domain,  takes  pos- 
session of  the  land  of  citizens,  and  appropriates  it,  under  the 
law,  after  due  compensation,  to  public  uses.    But  this  is  not 
always  true.    The  public  may  own  the  whole  land,  as  is  usu- 
ally the  case  in  our  country  towns,  and  may  sell  lots,  reserv- 
ing the  streets  to  its  use.    Surely  it  cannot  be  said  that  one 
whose  land  is  described  by  meets  and  bounds,  and  acres  and 
purchcs,  gets  any  more  than  is  covered  by  his  deed.     And 
just  that  is  the  case,  as  to  the  city  of  Augusta,  and  as  to 
Washington  street.    The  land  belonged  to  the  State.    The 
street  was  laid  out  by  the  public,  the  lots  sold  by  meets  and 
bounds,  by  acres  and  purches,  to  those  who  desired  to  pur- 
chase. 

It  cannot,  therefore,  be  said  that  there  is,  here,  any  taking 
of  private  property  for  public  use.  Thejproper^y  taken  already 
belongs,  and  always  has  belonged,  to  the  public.    The  reaf 
and  only  question  here  is,  has  the  public  the  right  to  use  a 
street^  the  property,  the  fee  of  which  is,  in  itself,  but  whidi 
has  been  dedicated  to  the  use  of  the  citizens,  as  a  street,  for 
the  purpose  of  running  a  railroad  through  it.    In  other 
words,  did  the  public,  by  dedicating  this  land  to  public  use, 
as  a  street,  corUract  with  anybody  that  it  should  not  be  used 
for  the  purposes  it  is  now  used  ?    So  far  as  the  public  in  gen- 
eral are  concerned,  that  public  are  represented  by  the  public 
authorities,  and  they  having  consented  to  this  use  of  it,  arc 
not  complaining. 

At  last,  therefore,  the  question  is  as  to  the  rights  of  the 
lot  owners.  When  they  bought  their  lots  on  this  street  from 
the  public,  what  right  did  they  acquire  in  (ke  street  f  In  my 
judgment,  they  got  a  right  to  free  egress  and  ingress,  so  far, 
and  so  fnx  only,  as  was  consistent  with  the  legitimate  use  of 
the  street  by  the  public,  for  the  purposes  of  a  street. 
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Clearly^  they  did  not  get  the  right  to  a  qaiet  stred,  to  a 
street  in  which  there  shonld  be  no  dost^  nor  rattling  of  vehi- 
cles, nor  jostling  of  crowds.  Erery  man  buying  and  bnild- 
ing  on  a  street  buys  and  builds  with  the  understanding  that 
the  street  may  become  a  noisy,  dusty,  thronged  and  busy 
thoroughfare.  The  public,  which  owns  the  street  and  sells 
the  land,  very  clearly,  only  contracts  that  the  street  shall  be 
kept  open  for  egress  and  ingress  ca  a  street^  with  the  right,  on 
the  part  of  the  public,  to  use  it  for  any  legitimate  use  to 
which  a  street  may^be  subjected.  The  holders  of  the  lots 
have  this  property  right  in  the  street,  and  that  is  all.  It  is  a 
private  right  in  each  lot  owner,  and  he  has  a  private  right  of 
action  for  its  infringement. 

Is  the  use  of  steam  to  draw  cars  over  this  road  a  violattoa 
of  this  right  ?    It  is  admitted  that  the  right  of  ^ress  and 
ingress  is  not  interfered  with.    Indeed,  it  appears  thai  the 
street  may  be  crossed  much  more  easily  than  before.     Kor 
is  there  any  more  obstruction  to  passing  up  and  down  than 
there  would  be  if  the  work  now  done  by  steam  were  done  by 
waggons,  probably  nothing  like  so  much.     It  seems  absiud 
to  me  to  say  that  a  purchaser  of  a  lot  on  a  public  street  has 
his  rights  infringed  by  the  passage  of  a  steam  car  through  the 
streets.    I  know  of  no  single  evil  that  comes  to  him  that 
does  not  come  every  day  in  a  greater  or  less^d^ree  to  every 
man  in  the  community  since  the  introduction  of  steam .    Is  he 
interfered  with  by  noise  ?  Does  not  this  shrieking  passenger 
go  screaming  through  every  part  of  the  land  every  night  ? 
Are  horses  frightened?    Children  put  in  danger?    Sick- 
beds disturbed?  Is  not  this  true  everywhere?  It  is  intensified, 
it  is  true  by  close  proximity,  but  that  does  not  change  the 
right. 

These  are  all  public  evils,  common  to  everybody.  The 
public  agrees  to  bear  them,  for  the  good  which  comes  from 
the  use  of  steam.  As  I  have  said,  no  man  has  a  private 
right  in  quiet  street,  or  a  deserted  and  grassy  street 

That  foot-passengers  or  quiet  carriages  shall  give  way  to 
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drays  and  heavy  wagons  and  coarse^  rough  people ;  that  it 
shall  be  paved  and  be  turned  from  a  quiet  muddy  street  to  a 
noisy  dry  one ;  that  it  shall  be  difficult  to  cross^  or  to  go  up 
and  down  on  it^  because  it  is  passed  over  by  so  many  people 
with  so  much  traffic,  all  these  are  contingencies  which  every 
man  takes  who  builds  on  a  street.  He  has  no  right  of  action 
for  any  of  them,  not  because  they  are  damnum  absque  injuria^ 
but  because  he  has  no  right  to  be  infringed.  He  has  no 
contract,  either  express  or  implied,  with  anybody  to  the 
contrary.  What  kind  of  vehicles  shall  pass  over  the  public 
streets,  whether  wheel-barrows,  sedan-chairs,  carriages,  drays, 
cars  or  engines,  it  is  for  the  public  to  say.  If  the  right  of 
egress  and  ingress  is  preserved  to  the  owners  of  lots,  the  use 
of  the  street  for  passing  is  the  right  of  the  public. 

As  a  matter  of  course,  I  recognize  the  right  to  sue  for 
any  injury  to  the  property.  If  a  good,  sound  wall  is  broken 
down,  if  plastering  that  would  have  stood  the  jar  of  drays 
over  a  stony  street  is  shattered  by  these  heavy  trains,  if  actual 
damage  comes  to  the  property,  that  is  another  thing. 

People,  however,  who  build  on  a  public  street,  must  look- 
out that  they  do  not  put  up  such  flimsy  structures  that  they 
will  be  damaged  by  the  use  of  the  street  by  such  vehicles  as 
the  public  authorities  may,  in  their  wisdom^  consent  to  be 
used  for  passing  over  it. 


Vol.  XLIV.-38, 


CASES 

ARGUED  AND  DETERMINED 


IK  THB 


AT  ATLANTA, 

JA.N-UA.IIY  TERM3  1873- 


Pbbsbnt— HIRAM  WARNER,  Chikf  Justicb. 
H.  K.  MoCAY,  \  T 

W.  W.  MONTGOMERY,  Z''^®"*- 


NOTE. 

JAMT7ART  Tbrm,  1872,  Opened  with  bat  two  Jndges.    Lochbane,  Chief 

Justice,  resigned  on  the  4th  December,  1871,  and  Warner  was  sworn  in 

as  Chief  Justice  on  the  19th  January,  1872.     The  vacancy  created  by 

Warner's  promotion  had  not  been  filled.    He  and  MoCat  presided  for 

one  week.    At  the  hoar  for  Court  on  Tuesday  of  the  second  week,  War- 

KBR,  C.  J.,  was  sick.    That  was  the  28d  of  January.    McCat,  J.,  under 

section  8171  Revised  Code,  adjourned  the  Court  from  day  to  day  till  the 

29th  of  January.    Then  he  went  to  the  room  of  Warner,  C.  J.,  with  the 

Clerk  and  Sheriff  of  the  Court,  and  he  and  Warner,  C.  J.,  adjourned  the 

Conrt  till  the  6th  of  February,  and  on  that  day,  at  the  same  place,  they 

again  adjourned  it  till  the  12th  of  February.    On  that  day  the  Court 

again  met,  with  the  Clerk  and  Sherifif,  Montoomert,  J.,  (who  had  been 

sworn  in  on  the  8th  February,  1872,)  at  the  room  of  Warner,  C.  J., 

and  then  the  opinions  in  the  cases  argued  the  first  week  were  delivered. 

McCat,  J.,  and  Montoomert,  J.,  presided,  without  Warner,  C.  J.,  at 

the  Court-room,  on  the  18th  of   February  and  till  the  12th  of  March, 

when  Warner,  C.  J.,  resumed  his  seat. 

6y  section  204,  Revised  Code,   '*  a  decision  concurred  in  by  three 
Judges  cannot  be  reversed  or  materially  changed  except  by  a  full 
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bench,''  etc.    Those  of  the  following  cases  not  decided  bj  a  fall  bench 

are  noted  by  the  words,  "By  two  Judges."    All  dated  prior  to  and 
on  the  12th  of  February  were  before  Warkxr,  G.  J.,  and  McCit,  J., 

only.    All  dated  after  the  12th  of  February  and  up  to  the  12thof  Maich, 

including  that  date,  were  before  McCat,  J.,  and  Montgombrt,  J.,  oaly. 

Those  without  dates  were  before  a  full  benchy  nnless  otherwise  stated. 

REPORTER. 


E.  J.  Lewis,  plaintiff  in  error,  va,  A.  M.  Hudson,  defen- 
dant in  error. 

(Bt  two  judges.) — 1.  To  render  words  actionable |7er  m,  it  is  not  neces- 
sary that  they  should,  in  express  words,  charge  another  with  a  crime 
punishable  by  law ;  it  is  sufficient  if  they  impute  a  crime,  in  such  terns 
as  that  the  hearers  understand  that  this  is  what  is  meant. 

2.  When  the  words  themselves  are  actionable,  as  imputing  a  crime,  so 
innuendo,  indicating  in  plainer  language  what  crime  was  meant,  is  ao- 
necessary  and  may  be  rejected  as  surplusage.    12th  February,  187^ 

Slander.     Pleadings.    Before  Judge  Eniqht.    Forsyth 
Superior  Court.    August  Term,  1871. 

Evelina  J.  T^wis  averred  that  A.  M.  Hudson,  wickedly 
intending  to  defame  and  injure  her  in  her  good  name,  &aie 
and  credit,  heretofore,  to-wit,  on  the  fifteenth  day  of  May,  in 
the  year  of  our  Lord  eighteen  hundred  and  sixty-nine,  in  the 
county  afpresaid,  in  a  certain  discourse  which  he  then  and 
there  had  of  and  concerning  her,  did,  in  the  presence  and 
hearing  of  divers  persons,  maliciously  and  falsely  speak  and 
publish  of  and  concerning  her  the  following  false,  scandaloos 
and  defamatory  words — that  is  to  say :    "  Mrs.  Lewis  would 
not  suit  me,''  (meaning  that  she,  who  is  an  unmarried  female, 
would  not  suit  him  for  d  wife,)  that  '^she  was  too  thick  with 
the  Coroner,"  (meaning  thereby  that  she  was  guilty  of  illicit 
criminal  sexual  intercourse  with  Henry  C.  Kellogg  ;)  "  she, 
some  time  back,  was  seen  at  the  chicken  coop  of  McAfee  & 
Kellogg,  with  her  clothes  up,  with  a  man,"  (meaning  and 
intending  thereby  to  charge  her  with  the  debasing  crime  of 
adultery  and  fornication  with  Henry  C.  Kellogg,  a  married 
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man,  and  expose  her  upon  such  false  charge  to  the  oontempt 
of  the  upright  and  virtuoas.)   ^' A  certain  (mrty  (meaning  her) 
employed  me  (meaning  him,  the  said  A.  M.  Hudson)  to  buy 
her  a  moffnetio  conception  preventive^  (meaning  a  certain  mag- 
netic agent  or  instrument  said  to  be  used  by  the  debauched 
and  infamous  in  their  guilty  amours)  and  I  wrote  for  it  and 
sent  the  money.     I  received  the  magnetic  agent  or  instrument, 
and  supplied  the  party,  (meaning  that  he  supplied  her  with 
said  instrument  or  agent.)     I  (meaning  said  A.  M.  Hudson) 
handed  it  to  her.     She  knew  more  about  it  than  I  (meaning 
himself)  did.     She  called  it  by  its  current  medical  name — 
knew  who  manufactured  it,  and  from  whom  I  procured  it« 
The  reason  why  she  knew  so  much  about  it  was,  in  my  opin- 
ion, because  she  had  been  using  it,  (meaning  and  intending 
thereby  to  charge  that  she  was  guilty  of  fornication,  and  had 
used  the  infamous  means  of  concealing  it  and  preventing 
pregnancy.)     One  night  I  was  standing  in  the  corner  of  her 
chimney.   She,  Bud  and  McHaffy,  (meaning  her,  her  young- 
est son,  Major  J.  Lewis,  and  James  McHaffy,)  were  sitting 
around  the  fire.     Bud  (meaning  the  son  of  your  petitioner) 
got  up  and  went  out,  and  then  she  got  up  and  went  and  sit 
down  in  McHaffy's  lap  and  laid  her  arms  around  his  neck 
and  kissed  him.     I  heard  Bud's  footsteps  coming  back,  and 
she  jumped  up  (meaning  out  of  McHafiy's  lap)  and  sat  down 
in  a  chair.    After  talking  a  little  while  she  retired  to  her 
room,  and  after  awhile  Bud  and  McHaffy  went  to  bed,  and 
af)^r  awhile  I  heard  her  say,  Bud  I  Bud  1  Bud  I  three  times. 
Sud  made  no  answer;  that  was  the  signal  for  McHaffy  to 
come  to  her  room.     I  heard  him  (meaning  the  said  James 
McHaffy)  stumble  or  fall  over  a  chair,  (meaning  and  intend- 
Ing  thereby  to  charge  her  with  the  guilt  and  crime  of  forni- 
oortion  with  the  said  James  McHaffy,  a  single  man.)     One 
night  about  nine  o'clock  I  saw  Colonel  Kellogg  come  out  of 
IiiB  parlor  and  go  on  down  (meaning  down  the  street)  with 
]^rs.  Lewis,  or  with  her  like  she  was  going  home.     When 
tbey  got  opposite  the  offices  (meaning  the  offices  formerly 
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oocapied  by  W.  A.  Lewis  and  Oeorge  N.  Lester,  on  the  pub- 
lic square)  thej  (meaning  the  said  Colonel  Kellogg  and  her) 
stopped.  I  stopped  to  see  her  pass.  I  then  heard  footsteps 
going  back  towards  Kellogg's.  He  (meaning  Colonel  Kellogg) 
went  into  the  room  between  the  parlor  and  the  store,  (mean- 
ing a  certain  room  fronting  on  the  public  square  in  the  house 
occupied  by  said  Kellogg.)  I  thought  that  she  was  secreted 
between  the  offices.  I  searched  for  her  particularly,  but 
could  not  find  her;  believed  that  she  had  gone  back  with 
Colonel  Kellogg  and  gone  into  the  room  with  him/'  (meaning 
and  intending  thereby  that  your  petitioner  was  guilty  of  the 
crime  of  adultery  and  fornication  with  the  said  Henry  C 
Kellogg.) 

And  your  petitioner  further  sheweth,  that  the  said  A.  H. 
Hudson  has  for  months  spoken  and  published  of  and  con- 
cerning her,  other  base  and  infamous  slanders  and  falsehoods, 
and  has  continued  to  utter,  speak  and  publish  them,  wick- 
edly, falsely  and  maliciously  intending  to  defiune  and  dis- 
grace, degrade  and  wrong  her. 

By  means  of  all  which  said  grievances  she  has  been  dam- 
aged the  sum  of  $10,000  00.     Wherefore,  etc 

This  declaration  was  demurred  to  and  dismissed  upon  the 
ground  that  it  contained  no  cause  of  action.  That  is  assigned 
as  error. 

H.  P.  Bell;  6.  N.  Lester ;  J.  R.  Brown;  J. S.  Clev- 
ENTB,  for  plaintiff  in  error. 

J.  N.  DoRSEY ;  Henry  Jackson  &  Brother,  for  defen- 
dant. Slander :  B.  Code,  sec.  2926.  Words  not  libellous  are 
not  made  so  by  innuendo:  13  E.  C.  L.  B.,  128 ;  1  Bnmey's 
R.,  537 ;  5th,  218 ;  4  Conn.  R.,  35 ;  6  John's  B.,  211, 188 ;  64 
Maine  R.^  389 ;  4  Ga.  R.,  364.  Words  to  be  actionable  per 
96  must  impute  a  crime:  21  Gti.  R.,  399;  26th,  423;  S4th, 
433.  Criminality  must  certainly  appear  from  the  words: 
Starkie  on  S.,  80.  Greater  precision  required  in  modem 
times:   Ibid^  79. 
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McCay,  Judge. 

1.  Whatever  may  be  the  rule  at  common  law^  or  in  the 
other  States,  in  Georgia  it  is  actionable,  orally  to  impute  to 
another  a  crime  punishable  by  law:  Revised  Code,  2926. 
But  our  law  goes  further  than  this,  and  further,  I  think,  than 
has  been  gone  in  any  other  State  or  country  adopting  the 
common  law.  In  this  State  it  is  actionable  to  charge  one 
with  being  guilty  of  any  debasing  aot  which  may  exclude 
him  from  society  :    Keviaed  Code,  sec.  2926. 

We  think  the  words  set  forth  in  this  declaration  are  ac* 
tionable.    Perhaps  this  is  not  true  of  each  particular  sentence, 
bat  we  think  several  of  the  sentences  set  forth  are  within  the 
definition  of  the  Code  of  oral  slander.    Indeed,  we  think  this 
is  true  of  all  the  sentences  except  the  first,  and  had  the  deda* 
ration  contained  any  colloquium  authorizing  the  innuendo  in 
reference  to  the  word  ''corner,''  we  think  even  that  sentence 
actionable.    A  female  guilty  of  the  debasing  aot  charged  to 
have  occurred  at  the  chicken  coop,  would  find  but  little  ooun« 
tenance  even  among  the  low  and  vicious — since  even  among 
them  there  is  still  generally  left  some  remains  of  at  least  the 
form  of  decency.    If  an  act  so  debasing  as  this  is  not  covered 
by  the  clause  of  the  Code  we  have  referred  to,  it  would  seem 
difficult  to  say  what  act  is.    The  statements  made  in  refer- 
ence to  what  is  said  to  have  occurred  when  the  defendant  was 
couched  in  the  corner  of  the  chimney  spying  the  actions  of 
the  plaintifi^  and  her  guest,  if  true,  would  go  far  to  sustain  an 
indictment  for  fornication.     The  same  may  be  said  of  what 
defendant  is  charged  to  have  uttered  as  the  results  of  his 
other  watch,  upon  the  actions  of  the  plaintifi^  as  she  was  re- 
turning home  from  the  house  of  a  neighbor  under  his  escort 
And  if  any  man  of  ordinary  comprehension  could  hear  the 
charge  as  to  what  is  said  to  have  taken  place  between  the 
plaintiff  and  defendant  in  reference  to  the  magnetic  prevent- 
ive^  and  not  suppose  there  was  an  intent  to  charge  her  with 
fornication,  we  are  much  mistaken. 
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It  is  not  necessary,  to  slander,  that  there  should  be  an  ex- 
press (Jiarge  of  crime.     The  words  may  impute  the  crime 
indirectly,  by  question.     They  may  consist  of  a  statement  of 
facts,  which,  if  true,  lead  the  hearer  to  believe  the  crime  has 
been  committed  :  2  Wend.,  534 ;  2  Nev.  &  M.,  551,  2  Hill, 
510.     Indeed,  the  statement  of  a  set  of  pretended  facts,  pro- 
ducing, if  believed,  the  convfction  that  one  has  been  guilty 
of  a  particular  crime,  is,  in  truth,  a  more  damaging  accosa- 
tion  than  a  mere  general  charge  of  the  crime.     It  is  "  a  lie 
with  the  circumstance,^'  and   has  a  point  and  a  pungency 
more  galling  than  a  simple  lie.     It  is,  too,  more  apt  to  be 
believed,  since  the  detail  and  apparent  caution  of  the  narra- 
tor give  an  impress  of  truth  to  what  is  said.     We  doubt  if 
there  can  be  found  a  man  or  woman  in  Georgia,  who,  after 
bearing  these  words^  would  say  he  did  not  think  it  was  Uie 
intent  of  the  defendant  to  charge  the  plaintiff  with  fornica- 
tion.    And,  as  we  think  this  is  the  natural  necessary  import 
of  the  words  themselves,  without  any  innuendo  or  coUoqmtmf 
except  the  statement  that  the  plaintiff  is  a  woman^  the  &ci 
that  the  charge  is  not  made  in  terms,  but  by  stating  as  facts, 
occurrences,  which,  if  true,  lead   almost  irresistibly  to  the 
conclusion  that  the  plaintiff  did  commit  fornication — only 
makes  the  matter  worse,  only  gives  the  charge  an  air  of 
greater  truth,  and  only  displays  a  greater  malignity  and  more 
deliberate  wickedness. 

2.  We  think  the  innuendo  surplusage.     The  words  them- 
selves, in  all  the  sentences  except  the  first,  impute  a  crime. 
The  general  rule  is,  that  if  the  words  are  themselves  action- 
able, the  innuendo  may  be  rejected  as  surplusage :  15  Pids:., 
335;  6  Grattan,  534;  1  Denio,  360;  1  Cr.  &  M.,  1 ;  2  Rich., 
242 ;  Giles  V8.  The  State,  6  Ga.,  276 ;  7  John.,  264 ;  25  Weid., 
621.     We  have  looked  into  the  case  quoted  in  one  of  the 
cases  read  by  counsel  for  defendant  in  error,  to-wit :  3  Gamp- 
bell's  R.,  460.     In  that  case  the  words  were  not  actionable 
per  se.    They  needed  an  innuendo.    And  the  plaintiff  was 
held  to  the  particular  crime  he  had  alleged^  as  intended  to 
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be  imputed.     In  th«  case  at  bar,  we  think  the  words  action- 
able j3er«e,  and  the  innuendo  surplusagew 
Judgment  reversed^ 


John  W.  Brown  d  al.,  plaintiffs  in  error,  vs.  Eli  B.  Wells, 

tenant,  defendant  in  error. 

{By  two  judges.)  A  mere  squatter  on  a  lot  of  land,  withont  color  of 
title  or  claim  of  right,  cannot  defeat  the  title  of  the  trae  owner  by  con- 
veying the  land  to  other  purchasers,  who  have  fall  knowledge  of  the  na- 
tnre  and  character  of  the  title  when  they  purchase  it,  although  they  may 
have  been  in  possession  of  the  land  for  seven  years  under  such  title. 
The  law  will  not  permit  the  true  owner  to  be  defrauded  of  his  land  in 
that  wany.     12th  February,  1872. 

New  trial.   Prescription.    Before  Judge  Parrott.   Lump- 
kin Superior  Court.    September  Term,  1871. 

This  was  ejectment  against  Wells,  tenant,  in  possession, 
begun  on  the  24th  of  April,  1861.  Plaintiff  read  in  evi- 
dence a  regular  chain  of  titles  from  the  Slate  to  plaintiff's 
lessors,  proved  the  loeus  and  tenancy,  and  closed.  Defendant 
introduced  a  quit-claim  deed  from  George  Williams  to  Nich- 
olson, dated  the  5th  of  May,  1851  ;  one  from  Nicliolson  to 
William  M.  Williams,  dated  28th  November,  1851;  one 
from  Williams  to  Wade,  dated  the  19th  of  November,  1852; 
and  one  from  Wade  to  Wells,  dated  the  1st  of  October,  1854. 
He  then  showed  as  follows :  one  Harper  took  possession  of 
Baid  land  in  1840,  when  it  was  wild,  and  built  upon  it ;  about 
the  same  time  George  Williams  built  upon  another  part  of 
said  lot ;  they  remained  in  possession  till  1848  or  1849,  when 
Harper  gave  up  his  claim  to  George  Williams  and  moved 
away.  Possession  was  held  by  George  Williams  and  those 
holding  under  him,  up  to  the  bringing  of  this  suit.  On 
the  other  hand,  it  was  shown  that  Wells,  and  each  of  said 
parties  under  whom  he  claimed,  had  notice  that  none  of  the 
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others  claimed  any  title  to  the  premises,  except  what  might 
arise  from  having  possession. 

The  Court  charged  the  jury  that  seven  years'  peaceahle, 
continuous  possession  of  land  with  claim  of  right  will  ripen 
into  a  good  title  by  prescription  against  all  persons  except 
the  State^  or  those  laboring  under  disabilities  to  sue,  and  if 
defendant;  or  those  under  whom  he  claimed,  held  said  land 
either  seven  years  under  color  of  title  or  by  twenty  yeais* 
actual  adverse  possession^  the  jury  were  authorized  to  find  for 
defendant ;  and  the  possession  of  defendant  and  those  under 
whom  he  held  might  be  tacked  together.  If  a  party  enter 
upon  land  of  another  with  intent  to  hold,  without  buying  it, 
it  would  be  a  fraud  against  a  true  owner,  and  a  possession  so 
originating  would  never  ripen  into  a  prescriptive  title.  The 
jury  found  for  the  plaintiff.  Defendant  moved  for  a  new 
trial  upon  the  grounds  that  the  verdict  was  contrary  to  the  law 
and  charge  of  the  Court,  and  because  the  last  sentence  of  the 
charge  is  wrong.  The  Court  granted  a  new  trial.  This  is 
assigned  as  error. 

H.  P.  Bell,  for  plaintiff  in  error.  New  trial :  15  Ga.  B., 
202 ;  20th,  732,  sees.  2628,  2642. 

Weib  Boyd,  for  defendant.  Prescriptive  title :  B.  Code, 
sees.  2636-7-8-9,  2640,  2647. 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  to  recover  the  posseBsion 
of  a  lot  of  land  in  Lumpkin  county.  The  plaintiff  showed  a 
Tegular  chain  of  title  to  the  premises  in  dispute,  from  the 
State.  The  defendant  claimed  a  title  to  the  land  under  the 
Statute  of  Limitations,  or  a  statutory  right  by  prescription. 
The  jury  found  a  verdict  for  the  plaintiff,  and  the  Court  be- 
low granted  a  new  trial.    Whereupon,  the  plaintiff  excepted. 

It  appears  from  the  evidence  in  the  record  that  Williams 
went  into  the  possession  of  the  land  as  a-mere  squatter,  wiib- 
out  color  of  title.    Williams  sold  the  land  to  Nicholson,  and 
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made  him  a  quit-claim  title.  Nicholson  and  William  W. 
Williams  conveyed  the  land  to  Wade,  and  Frances  Wade 
conveyed  the  land  to  Wells,  the  defendant,  who  lived  about 
a  mile  from  the  land,  and  in  the  language  of  one  of  the  wit- 
nesses, Wells  of  course  knew  all  about  the  facts  of  Williams', 
Nicholson's  and  Wade's  claim  to  the  land.  Wade  knew  that 
the  land  did  not  belong  to  him,  but  claimed  it.  Wells  knew 
how  the  land  was  all  the  time.  The  point  in  the  case  is, 
whether  the  defendant,  under  the  evidence,  was  a  purchaser 
of  a  mere  squatter's  title,  or  whether  he  was  a  purchaser  un- 
der a  bona  fide  claim  of  right  to  the  land.  If  he  Tcnew  at  the 
time  of  the  purchase  that  he  was  only  purchasing  a  mere 
squaUer'a  titles  he  stands  in  no  better  condition  than  the 
original  squatter  as  against  the  title  of  the  true  owner  of  the 
land.  And  we  think  there  is  sufficient  evidence  in  the  record 
to  sustain  the  verdict  of  the  jury  on  this  point  in  the  case, 
and  that  the  Court  below  erred  in  setting  the  verdict  aside 
and  granting  a  new  trial.  A  mere  squatter  on  a  lot  of  land, 
without  color  of  title  or  claim  of  right,  cannot  defeat  tlie  title 
of  the  true  owner  by  conveying  the  land  to  other  purchasers 
who  have  full  knowledge  of  the  nature  and  character  of  the 
title  when  they  purchase  it,  although  they  may  have  been  in 
possession  of  il  for  seven  years  under  such  title.  The  law 
will  not  permit  the  true  owner  to  be  defrauded  of  his  land  in 
that  way. 

Let  the  judgment  of  the  Court  below  be  reversed. 


S.  B.  Palmer,  plaintiff  in  error,  vs.  John  Palmer,  defen- 
dant in  error. 

(Bt  two  JU00B8.)  If  what  purports  to  be  a  copy  of  the  record  is  not 
certified  by  the  Clerk  the  cause  will  be  dismissed.    (B.) 

If  no  part  of  the  record  is  certified  there  can  be  no  saggestion  of  a  dimi- 
nation  of  the  record.    (R.)    15th  January,  1872. 

Practice  in  Supreme  Court.    From  Dawson  county. 
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The  bill  of  exceptions  was  properly  certified.  But  wjiat 
was  sent  up  as  a  copy  of  the  record  had  no  certificate.  De- 
fendant's counsel  moved  to  dismiss  the  cause  because  no  cer- 
tified record  had  been  sent  up.  Plaintiff's  counsel  said  he 
would  suggest  a  diminution  of  the  record.  The  Court  re- 
plied that  theie  was  nothing  certified  upon  which  a  sugfi^es- 
tion  of  diminution  could  be  made,  and  dismissed  the  cause. 

WiER  Boyd  ;  H.  P.  Bell,  for  plaintifi^  in  error. 

Georqe  D.  Rice,  for  defendant. 

The  cause  of  N.  H.  Goes  vs.  J.  W.  Bond,  from  the  same 
county,  was  dismissed  for  the  same  reason. 

WiER  Boyd,  for  plaintifi^  in  error. 

J.  N.  DoRSEY,  for  defendant. 


John  Saterfield  et  cU.,  plaintifib  in  error,  vs.  James 
Randall  et  al.,  defendants  in  ercpr. 

(Bt  two  judges.) — When  a  defendant  claimed  a  prescriptive  right  to  a 
lot  of  land,  under  a  bond  for  title,  on  the  ground  that  he  had  posses- 
sion of  the  same  by  the  exercise  of  such  acts  of  ownership  as  the  own- 
ers of  such  property  usually  do,  though  not  living  on  the  lot,  and  the 
Court  charged  the  jury  that  the  use  and  occupation  of  the  land  by 
the  defendant  must  have  been  continuous,  ''that  is,  from  dap  to  dag^ 
monih  to  month,  and  from  year  to  year :" 

Hdd,  That  this  charge  of  the  Court  was  error,  in  view  of  the  evidence 
contained  in  the  record.     12th  February,  1S72. 

Prescriptive  title.  Before  Judge  Parrott.  Lumpkin 
Superior  Court.    September  Term,  1871. 

This  was  ejectment,  the  defense  being  the  Statute  of  Lim- 
itations. Title  was  shown  from  the  State  down  to  plaintiff. 
For  the  defense,  it  was  shown  that  the  premises  in  dispute 


ATLANTA,  JANUARY  TERM,  1872.        577 


Saterfield  et  al,  V8,  Randall  et  al. 


was  a  wild  lot,  Dot  fit  for  caltivation,  and  that  from  time  to 
time,  defendant  exercised  ownership  over  it,  by  cutting  wood 
and  timber  therefrom,  and  digging  gold  therefrom,  claiming 
possession,  though  not  living  on  the  land,  ever  since  he 
bought  it  in  1834,  and  took  a  bond  for  titles  therefor  from 
one  claiming  it  as  his,  and  paying  him  at  least  part  of  the 
promised  price. 

The  Court  charged  the  jury,  among  other  things,  that  if 
the  land  was  not  fit  for  cultivation,  but  was  chiefly  valuable 
for  timber  and  mining,  they  could  consider  whether  the  use 
and  occupation  which  defendant  had  enjoyed,  was  equivalent 
to  such  actual  possession  as  would  be  the  foundation  of  a 
prescriptive  title,  either  by  seven  years'  possession  under 
color  of  title,  or  by  twenty  years'  possession  without  title.  (But 
such  use  and  occupation  must  be  continuous,  that  is,  &om 
day  to  day,  month  to  month,  and  from  year  to  year.)  The 
jury  found  for  the  plaintiff.  Defendants'  counsel  moved  for 
a  new  trial,  upon  the  grounds  that  the  verdict  was  contrary 
to  the  evidence  and  the  charge  of  the  Court,  (not  repeated 
here,)  and  because  that  part  of  said  charge  above,  in  brack- 
ets, was  contrary  to  law.  The  Court  refused  a  new  triaL 
This  is  assigned  as  error. 

Weir  Boyd,  for  plaintiffs  in  error. 
H.  P.  Bell,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment,  to  recover  the  possession 
of  a  tract  of  land  in  Lumpkin  county.  On  the  trial  of  the 
case,  the  defendant  claimed  the  land  under  a  prescriptive 
right  to  the  possession  of  the  land  for  seven  years,  under  a 
color  of  title  and  claim  of  right.  Whether  the  defendants' 
possession,  under  the  evidence,  was  sufficient  to  protect  him 
under  the  law,  was  a  question  of  fact  for  the  jury,  and  if 
they   had  found  a  verdict  for  the  defendants,  we  should 
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not  have  been  disposed  to  disturb  it.  But  under  the  charge 
of  the  Court,  the  jurj  could  not  well  have  done  otiier- 
wise  than  have  found  a  verdict  for  the  plaintiff.  The  Coart 
charged  the  jurj,  *'  that  if  they  believed,  from  the  evidence, 
that  the  lot  of  land  was  not  adapted  to  agricultural  cultivt- 
tion,  but  was  chiefly  valuable  for  timber  and  mining  pur- 
poses, then  they  could  consider  whether  the  use  and  occupa- 
tion which  defendants  had  enjoyed  was  equivalent  to  SQch 
actual  possession  as  would  be  the  foundation  of  a  prescriptive 
title,  either  for  seven  years  under  color  of  title,  or  twenty 
years  without  title,  but  such  use  and  occupation  must  be 
con^ntcottf,  that  is,  from  day  to  day,  month  to  months  and 
from  year  to  year.'*  This  charge  of  the  Court,  in  view  of 
the  evidence  in  the  record,  was  error,  and  a  new  trial  should 
have  been  granted. 

Let  the  judgment  of  the  Court  below  be  reve'sed. 


N.  L.  HiTTCHiNS,  Jb.,  et  aZ.,  plaintifis  in  error,  vs»  S.  H. 

Baker  et  al.,  defendants. 

(Br  TWO  JUDGES.)    If  the  bill  of  exceptions  be  not  certified  to  be   the 
true  original,  the  cause  will  be  dismissed.    (B.)    16th  January,  1872. 

Practice  in  the  Supreme  Court.     From  Milton. 

This  cause  was  dismissed  because  there  was  no  certificate 
that  the  bill  of  exceptions  sent  up  with  the  certified  record 
was  the  true  original  bill  of  exceptions. 

O.  N.  Lester  ;  T.  M.  Psbpleb,  for  plaintifis  in  error. 

H.  P,  B:ell  ;  Simmons  &  Howell,  for  defendanted 


ATLANTA,  JANUARY  TERM,  1872.        679 

Cole  etoLw.  Long. 

H.  O.  CSoLE  et  al.j  plaintiflb  in  error,  t;^.  Levi  and  J.  C. 

Long,  defendants  in  possession. 

(Bt  two  judobs.)  When,  on  tbe  trial  of  an  action  of  ^ectment  to 
recover  the  possesaion  of  a  lot  of  land,  it  became  a  material  question 
whether  a  certain  deed  offered  in  evidence  was  a  forgery,  and  the  Conii 
charged  the  jarj,  *'  Bat  if  700  are  satisfied,  from  the  evidence,  that  the 
deed  from  Mrs.  Meyers  to  Willis  Jones  is  a  forgery,  then  the  deed  is  a 
nullity  as  to  all  parties  having  notice  of  such  foigery :'' 

MeHdf  that  this  charge  of  the  Court  was  error.     12th  February,  1872.    i 

Ejectment.  Notice.  Before  Judge  Knight.  Oilmer 
Saperior  Court.     October  Term,  187L 

This  was  ejectment,  brought  in  January,  1860,  upon  the 
several  demises  of  the  heirs  of  Mary  Meyers,  of  Palmour,  and 
of  Henry  6.  Cole,  against  Levi  and  J  .C.  Long,  tenants.  The 
tenancy  and  locue  were  admitted.  Plaintiff  put  in  evidenoe  a 
grant  from  the  State  to  Mary  Meyers,  issued  in  1843 ;  a  deed 
from  certain  persons,  as  her  heirs,  to  Palmour,  dated  the  20th 
of  February,  1836,  and  a  deed  from  Palmour  to  Cole,  dated 
the  22d  of  July,  1863.  He  showed  that  Mary  Meyars  was 
dead,  and  that  Palmour's  feoffors  were  her  heirs-at-law,  and 
dosed. 

The  defendants  relied  upon  a  prescriptive  title.  They  in- 
troduced deeds  from  Mary  Meyers  to  W.  Jones,  dated  the 
5th  of  August,  1833 ;  from  Jones  to  Edward  Thomas,  dated 
the  20th  of  May,  1842;  from  Thomas  to  John  T.  Thweat, 
dated  the  2d  of  August,  1854;  from  Thweat  to  John  H« 
Powell  and  J.  J.  Inlow,  dated  the  26th  of  March,  1866 ; 
from  Powell  to  Levi  and  J.  C.  Long,  dated  the  15th  of  Au- 
gust, 1867 ;  from  Newberry  to  Robt  Halloway,  dated  the 
8th  of  June,  1863 ;  from  Halloway  to  said  Inlow  and  Pow- 
ell, dated  the  9th  of  June,  1863  ;  and  from  Inlow  to  Levi 
and  J.  0.  Long,  dated  the  16th  of  August,  1867. 

Defendants  then  showed  that  some  twenty-five  or  thirty 
years  ago  one  Champion  occupied  said  land  and  improved  it. 
Newberry  followed  him,  and  Halloway  followed  him,  and 
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Powers  and  Inlow  him  id  the  possession,  and  that  the  Longs 
had  been  in  possession  some  ten  or  twelve  years ;  but  the  wit» 
nesses  said  that  they  did  not  know  that  the  tenants  before 
the  Longs  claimed  any  title  to  the  land.  The  Longs  testified 
that  they  bought  in  good  faith  and  took  possession  imme- 
diately upon  their  purchase,  and  had  ever  since  held  it  as 
theirs. 

In  rebuttal,  plaintiff  showed  that  he  first  sued  defendants 
for  the  land  on  the  11th  of  April,  1854,  and  dismissed  bis 
suit  in  June,  1854 ;  sued  again  on  the  first  of  November^ 
1857,  and  dismissed  in  December,  1859.  It  was  then  showa 
that  Champion  claimed  no  title;  sold  his  improvements  to 
Newberry,  who  claimed  no  title,  and  that  Halloway  took  pos- 
session from  Newberry,  who  sold  his  rights  to  him. 

Cole  testified  that  Powell,  Holloway  and  Newberry,  eftch 
applied  to  him  to  purchase  the  land.  He  testified,  also,  that 
the  deed  from  Mary  Meyers  to  Jones  was  a  forgery,  and  evi- 
dence was  introduced  to  show  that  the  person  purporting  to 
be  a  Justice  of  the  Peace,  witnessing  said  deed,  was  not  a 
Justice  of  the  Peace.  (This  deed  was  regularly  attacked  as 
a  forged  paper.) 

The  Court  charged  the  jury:  1st.  If  the  Longs,  or  those 
under  whom  they  claimed,  were  in  possession  of  the  land, 
under  paper  title,  when  Cole  bought,  Cole's  deed  was  void,  if 
his  deed  was  made  prior  to  the  adoption  of  our  Code.     2d. 
A  party  in  possession  of  land,  disclaiming  title,  can  take  noth- 
ing by  prescription.     3d.  If  the  deed  from  Meyers  to  Jones  is 
a  forgery,  it  is  a  nullity  as  to  all  parties  having  notice  of 
such  forgery.     4th.  Possession,  as  the  basis  of  prescriptive 
title,  must  be  in  the  right  of  the  possessor,  and  must  not 
originate  in  fraud.    If  Champion  settled  the  lot  without 
claim  of  xight,  his  possession  did  originate  in  fraud.     This 
possession  must  be  public,  continuous,  exclusive,  uninterrup- 
ted and  peaceable,  and  must  be  accompanied  by  a  claim  of 
right.     6th.  If  a  suit  was  pending  for  the  land,  while  any  of 
said  parties  alleged  to  have  been  in  possession  were  in  po^ 
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session,  their  possession  was  not  peaceable  while  such  suits 
were  pending. 

The  jury  found  for  the  defendants.  Plaintiff  moved  for  a 
new  trial,  upon  the  grounds,  that  the  verdict  was  contrary  to 
the  evidence  and  the  law,  especially  to  the  2d,  4th  and  6th 
clauses  of  said  charge,  and  because  the  Ist,  3d  and  5th  clauses 
of  the  charge  were  not  law.  The  Court  refused  a  new  trial 
and  error  is  assigned  on  said  grounds. 

H.  P.  Bell,  for  plaintiff  in  error.  As  to  prescription : 
E.  Code,  sees.  2738,  2642 ;  30  Ga.  R.,  619.  As  to  sale  du- 
ring adverse  possession:  R.  Code,  sec.  2654.  As  to  the 
forged  deed:  R.  Code,  sec.  3739;  5  6a.  R.,  6;  16th,  521; 
30th,  619. 

Weir  Boyd,  for  defendant.  The  deed  to  Jones  was  thirty 
years  old,  and  proved  itself:  R.  Code,  sec.  2658.  Sale  du- 
ring adverse  possession :  29  Ga.  R.,  121,  320 ;  33d,  231 ; 
37th,  6. 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  to  recover  the  possession 
of  a  lot  of  land  in  Gilmer  county.     Both  parties  claimed  to 
derive  their  title  to  the  laud  from  Mary  Meyers,  the  drawer, 
the  one  by  deed  from  Mary  Meyers,  and  the  other  by  a  deed 
from  the  heirs-at-law  of  Mary  Meyers.     The  deed  of  Mary 
ATejers,  under  which  the  defendants  claimed  title,  was  at- 
tacked, on  the  ground  that  it  was  a  forgery,  and  evidence  was 
in  troduced  before  the  jury  as  to  that  fact.   The  defendant  also 
x-elied  on  a  prescriptive  title  of  seven  years'  possession,  under 
claiDQ  of  right,  under  color  of  title.     The  jury  found  a  ver- 
dict   in  favor  of  the  defendants,  but  whether  they  found  on 
the    prescriptive  title  of  possession,  or  whether  they  found 
thB,t  the  defendants'  title  from  Mary  Meyers  was  not  a  forgery, 
und^^  the  charge  of  the  Court,  the  record  is  silent.     A  mo- 
tion   ^^^  made  for  a  new  trial,  on  several  grounds,  and  espe- 
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dally  on  the  ground  that  the  Court  erred  in  charging  the 
jury  in  relation  to  the  forged  deed,  which  was  overruled  by 
the  Court,  and  the  plaintiff  excepted.  The  Court  charged 
the  jury,  "  But  if  you  are  satisfied,  from  the  evidence,  that 
the  deed  from  Mrs.  Meyers  to  Willis  Jones  is  a  forgery,  then 
the  deed  is  a  nullity,  as  to  all  parties  having  notice  of  such 
forgery/*  This  charge  of  the  Court  to  the  jury  was  error. 
If  the  deed  was  a  forgery,  then  it  did  not  pass  the  title  to  the 
land  out  of  Mary  Meyers,  and  notice  of  the  forgery  was  not 
necessary  to  make  it  a  nullity.  In  view  of  the  facts  con- 
tained in  the  record  of  this  case,  and  the  error  in  the  charge 
of  the  Court  as  to  the  forged  deed,  we  think  a  new  trial 
should  have  been  granted. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Chables  Davis  et  al.,  plaintiffs  in  error,  t;^  James  Gublet, 

defendant  in  error. 

(Bt  two  judges.)  To  entitle  the  plaintiff  to  recover  in  an  action  agaiut 
a  defendant  for  the  unlawful  interference  with  hia  right  of  "  eommoii 
of  pasturage,''  such  right  as  against  the  defendant  must  first  be  estab- 
lished,  and  it  must  be  shown  that  the  defendant  has  unlaw/uUjf  inter 
fered  with  it.     12th  Februarj,  1872. 

Pleading.    Common.     Trespass.     Before  Judge  Knight. 
Union  Superior  Court.     October  Term,  1871. 

Gurley  averred  that  he  owned  $2,000  00  worth  of  cattle 
and  a  prescriptive,  legal  right  of  way,  common  ase,  profit, 
possession  and  enjoyment  for  them  for  pasturage  upon  the 
wild  productions  of  a  large  area  of  wild,  unarable  and  un- 
cultivated mountain  lands,  contiguous  to  his  house  and  border- 
ing on  the  Blue  Kidge  Mountains  and  Tuccoa  river,  of  the 
annual  value  of  $500  00,  which,  in  common  with  his  neigh- 
bors, he  had  enjoyed  for  such  pasturage  for  thirty  years  last 


ATLANTA,  JANUARY  TERM,  1872.        583 

Davis  et  aL  V3,  Gurley. 

past,  yet  said  Davis  d  oL,  by  force  and  arms,  willfully,  fraud- 
ulently and  maliciously  dispossessed  him  and  prevented  such 
pasturage  of  his  cattle,  etc.,  by  running  a  fence  between  Qur- 
ley's  land  and  said  wild  lands  for  a  distance  of  five  miles,  so 
as  to  shut  out  said  cattle,  etc.,  from  said  range,  to  his  dam- 
age, etc.  In  another  count  he  averred  that  said  defendants 
had  maliciously  killed  his  certain  cattle,  to  his  damage,  etc. 

This  declaration  was  demurred  to  because  of  a  misjoinder 
of  actions,  and  the  first  count  was  demurred  to  because  it  con- 
tained no  cause  of  action.     The  demurrer  was  overruled. 

The  testimony  showed  that  Davis  ei  al.  claimed  certain 
land  for  which  they  said  they  paid  $12,000  00,  and  on  it 
built  a  fence  which  prevented  plaintiff's  cattle  &om  going  to 
the  range,  which  they  had  fed  upon  for  many  years,  except 
by  going  a  mile  and  a  half  further  than  before ;  the  fence 
was  five  miles  long,  and  was  built,  as  Davis  said,  to  keep 
Gurley's  cattle  apart  from  his  cattle,  and  prevent  trouble  by 
his  tenants  hunting  Gurley's  stock.  It  was  not  pretended 
that  Gurley  had  any  right  to  said  pasturage,  except  that, 
without  interruption,  his  cattle,  etc.,  had  fed  there  for  years. 
It  was  shown  that  some  of  Gurley's  cattle  were  killed  on 
Davis'  land,  inside  said  fence,  and  some  few  facts  cast  sus- 
picion on  defendants,  but  each  of  them  swore  that  he  did 
not  kill  said  cattle  or  cause  it  to  be  done.  The  inconven- 
ience to  Gurley  and  his  damage  by  killing  his  cattle  was 
proved. 

The  Court  charged  the  jury,  that  if  defendants  owned  or 
had  legal  possession  of  said  land,  whereon  the  fence  was,  they 
Iiad  a  right  to  fence  off  the  said  range;  but  that  they  should 
show  legal  title  by  deeds,  or  prescription  for  twenty  years, 
with  claim  of  right  in  themselves  or  in  the  true  owners,  and 
that  they  were  the  agents  of  the  owners.  And  if  they  failed 
to  show  such  title,  plaintiff  could  recover  for  fencing  out  his 
cattle.  In  order  to  bar  or  end  a  right  of  common  by  en- 
elosing,  the  land  must  be  enclosed,  a  fence  built  through 
tlie  country   but  not  enclosing  the   land  will  not  bar   or 
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end  the  right  of  common.  He  was  requested  to  charge, 
''common,  because  of  vicinage,  is  a  mutual  right  in  the 
inhabitants  of  a  neighbcnrhood  of  sufiering  their  cattle  to 
stray  into  other's  fields  without  molestation,  until  either 
of  them  shall  enclose  the  land  and  bar  out  the  others; 
when  it  is  so  enclosed,  the  right  of  common  ceases,  ends,  be- 
comes extinguished.'^  He  so  charged,  adding  ''provided 
the  persons  enclosing  it  have  the  true,  legal  title  to  the 
land/'  The  jury  found  for  the  plaintiff  for  $125  00  and 
oosts.  Defendant's  counsel  moved  for  a  new  trial,  upon  the 
grounds  that  the  Court  erred  in  overruling  said  demuner, 
in  charging  as  he  did,  and  qualifying  said  request  to  charge 
88  he  did,  and  because  the  verdict  was  contrary  to  the  law 
and  evidence.  The  Court  refused  a  new  trial,  and  error  is 
assigned  on  said  grounds, 

• 
C.  J.  Welborn;  J.  S.  Fain;  H.  P,  Beli^  by  O.  N. 

Lester,  for  plaintiff  in  error. 
Weir  Boyd,  for  defendant. 

Warner,  Chief  Justice. 

• 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendants,  containing  two  counts,  one  for  interfering  with 
his  right  of  common  of  pasturage,  on  lands  granted  by  the 
State  in  the  county  of  Union,  and  the  other  to  recover  dam* 
ages  for  killing  his  stock.     There  was  a  demurrer  to  the  dec- 
laration which  the  Court  overruled,  and,  in  our  judgment, 
properly  overruled.     On  the  trial  of  the  case,  after  bearing 
the  evidence  and  charge'  of  the  Court,  the  jury  retorned  a 
verdict  for  the  plaintiff  for  $125  00.     A  motion  was  made 
for  a  new  trial,  which  was  overruled  by  the  Court,  and  the 
defendants  excepted.     There  is  no  evidence  in  the  record  that 
the  defendants  killed  the  plaintiff's  stock,  which  would,  un- 
der the  law,  authorize  the  jury  to  find  a  verdict  against  tfaeaQi. 
That  the  unlawful  interference  with  one's  right  of  oonamon 
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of  pasturage  is  actionable  when  the  right  exists,  is  undoubt- 
edly true,  but  the  difficulty  with  the  plaintiff  in  this  case  is, 
that  the  evidence  in  the  record  does  not  establish  such  right 
of  comnoon  of  pasturage  against  the  defendants ;  or^  if  it  does, 
that  the  defendants  have  unlawfuUy  interfered  with  it 
Let  the  judgment  of  the  Court  below  be  reversed. 


William  Akridoe  et  oi,  plaintifis  in  error,  vs.  L.  A.  Pa- 

TiLix),  defendant  in  error. 

(By  two  judges.) — 1.  Where  a  controversy  is  submitted  to  arbitration, 
under  the  Code,  and  the  arbitrators  and  parties  have  several  meetings, 
at  the  first  of  which  only  two  of  the  arbitrators  are  present,  and  no  ob- 
jection is  made  by  either  party  at  tlie  time  to  the  absence  of  third  ar- 
bitrator,  it  is  too  lat«,  on  motion  to  mak«  the  award  the  judgment  of 
the  Court,  to  object  to  such  motion  on  the  ground  of  the  absence  of 
the  third  arbitrator  from  the  first  meeting,  espectally  where  the  arbi- 
trators were  unanimous. 

2.  Wh^re  numerous  objections  are  filed  to  an  award,  on  the  ground  that 
the  award  was  the  result  of  accident,  or  mistake,  or  fraud  of  some  one 
or  all  of  the  arbitrators  or  parties,  or  is  otherwise  illegal,  all  of  which 
objections  are,  in  effect,  objections  because  the  award  is  contrary  to 
evidence,  or  the  weight  of  evidence,  the  testimony  submitted  to  the 
arbitrators  should  be  before  this  Court  to  enable  it  to  pass  intelligently 
upon  the  objections  made.  Nor  will  the  fact  that  the  objections  were 
demurred  to  for  insufficiency  dispense  with  this.     20th  February,  1872. 

Waiver,     Arbitration  and  Award,     Before  Judge  Davis. 
Walton  Superior  Court    August  Term,  1871. 

For  the  facts  see  the  opinion. 

Clark  &  Pace,  by  K  P.  Uowell,  for  plaintiffs  in  error. 
Walkss  &  MgDani£L.;*J.  A.  Billups,  for  defendant 

HoNTaoMERY,  Judge. 

The  parties  in  this  case  having  been  partners,  got  into  a 
ooxitroversy  as  to  the  settlement  of  their  accounts,  and  sub- 
cixitted  their  differences  to  arbitration,  under  the  Code,    At 
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the  first  meeting  of  the  arbitrators,  all  parties  were  present 
except  the  umpire.  The  parties,  nevertheless,  proceeded  with 
their  case  before  the  two  arbitrators  present,  without  objec- 
tion. There  were  several  meetings,  at  all  but  the  first  of 
which  all  of  the  arbitrators  were  present.  An  unanimoos 
award  was  rendered  against  the  plaintiffs  in  error  for  aboat 
$2,000  00,  and  when  it  was  attempted  to  make  the  award  the 
judgment  of  the  Court,  they  filed  some  eighteen  objections, 
to  which  the  opposite  party  demurred.  The  Court  sustained 
the  demurrer  as  to  all  but  two  of  the  objections,  and  these 
were  passed  upon  by  a  jury,  who  sustained  the  award,  except 
as  to  one  item,  not  material  to  the  consideration  of  the  case 
as  presented  before  us.  To  the  judgment  of  the  Court  sus- 
taining the  demurrer,  counsel  for  plaintiffs  in  error  except 
The  first  objection  to  the  award  is  the  absence  of  the  umpire 
at  the  first  meeting.  All  the  other  objections,  now  before  as, 
are^  in  effect,  objections  to  the  finding  of  the  arbitrators,  as 
against  the  evidence  adduced  to  them.  None  of  that  evi- 
dence is  before  the  Court ;  no  brief  of  it  accompanying  the 
record,  in  any  shape. 

As  to  the  first  objection,  we  think  it  comes  too  late  after 
the  party  has  takeo  all  the  chances  of  an  award  in  his  favor, 
and  makes  no  objection  until  the  award  is  found  to  be  against 
him,  he  having  consented  to  go  on  before  the  two  arbitrators, 
at  their  first  meeting.  Nor  can  we  consider,  intelligently,  the 
other  objections,  in  the  absence  of  the  evidence  upon  which 
the  arbitrators  founded  their  award. 

"  It  is  going  very  far,  under  the  authorities,  to  permit  any 
attack  upon  an  award,  on  the  ground  that  it  is  contrary  to 
the  evidence,  but  whilst  we,  nevertheless,  have  gone  thus  fiir, 
we  think  the  case  must  be  a  vevy  strong  one — one  that  shots 
the  Court  up  to  the  inference  of  fraud  and  gross  mistake,''  to 
justify  the  setting  aside  of  an  award  on  this  ground:  7bi9»- 
linson  vs.  Hardwicky  41  Gra.  R.,  647. 

^'  It  is  not  sufficient  to  state,  generally,  that  the  award  was 
against  the  weight  of  evidence,  or  without  evidence,  anless 
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the  evidence  submitted  to  the  arbitrators  is  set  forth  and  spec- 
ified 'J'  Sharpe  &  Brown  vs,  Loylesa,  39  Ga.  R.,  7.  And  can 
we  infer  that  the  arbitrators  have  been  guilty  of  fraud  or 
gross  mistake  in  finding  contrary  to  the  evidence,  without 
that  evidence  before  us  ? 

Nor  does  the  fact  that  a  demurrer  has  been  filed  dispense 
with  the  evidence.  "  If  there  be  any  evidence  to  sustain  the 
award,  the  exceptions  will  be  demurrable :''  41  Ga.  R.,  547. 
In  the  absence  of  all  the  evidence,  we  cannot  presume  the 
arbitrators  had  none  to  sustain  their  award. 

We  sustain  the  ruling  of  the  Court  below  in  the  judgment 
pronounced  from  the  bench.    See  head  notes. 


E.  P.  Williams,  administrator,  plaintiff  in  error,  vs.  Ass 

E.  LoWBY,  defendant  in  error. 

(Bt  two  judges.)  If  the  bill  of  exceptions  be  not  certified  to  be  the 
original  bj  the  Clerk,  the  writ  of  error  will  be  dismissed,  even  though 
an  answer  of  the  Judge,  with  respect  to  the  bill  of  exceptions,  shows 
that  it  is  the  original.     (B. )    18th  February,  1872. 

Practice  in  Supreme  Court     From  Habersham. 

Williams,  administrator,  filed  a  bill  for  direction,  etc., 
against  Ann  E.  Lowry  et  cU.    At  April  Term,  1871,  it  was 
dismissed  on  demurrer.     A  bill  of  exceptions  was  handed  to 
the  Judge,  but  he  kept  it  till  about  the  20th  of  June,  1871. 
It  reached  counsel  by  mail  on   the  24th  of  June.     The 
Judge's  certificate  was  dated  on  the  10th  of  May,  and  con- 
tained no  reason  for  his  delay  on  returning  it  to  counsel.    By 
reason  of  this  detention  it  was  impossible  to  serve  the  oppo- 
site counsel  within  ten  days  from  the  date  of  the  certificate, 
Aod  therefore  couusel  did  not  send  the  cause  up.    Upon  these 
iacts  being  shown  to  this  Court,  Judge  Davis  was  required 
to  certiQr  the  cause  of  such  delay  within  thirty  days  from 


588         SUPREME  COURT  OF  GEORGIA. 


Smith  vs.  Brand. 


that  date — 3d  July,  1871.     He  certified,  and  the  cause  was 
then  sent  up  for  this  term. 

Judge  Davis  added  to  the  bill  of  exceptions  a  oopj  of  said 
order  and  his  certificate  that  said  delay  was  from  providen- 
tial cause,  and  thus  the  paper  was  served  and  came  here.  It 
had  been  filed  in  the  Court  below,  but  it  had  on  it  no  certifi- 
cate from  the  Clerk  that  it  was  the  true  original.  When 
called  here,  counsel  moved  to  dismiss  it  for  want  of  said 
Clerk's  certificate.  It  was  replied,  that  Judge  Davis'  last 
certificate  supplied  the  want  of  the  Clerk's  certificate.  But 
the  Court  dismissed  the  cause. 

HuTCHiNS  &  McMillan,  by  Z.  D.  Harrison,  for  plain- 
tiff^ in  error. 

C.  H.  Sutton;  Henby  Jackson  &  Brother,  for  defen- 
dant. 


Robert  M.  Smith^  plaintiff  in  error,  vs.  M.  B.  Brand,  de- 
fendant in  error. 

(Bt  two  judoes.)  When  on  a  bill  filed  for  an  account  and  settlement 
of  the  affairs  of  a  partnership,  there  was  an  answer,  and  the  parties  at 
issue,  on  the  bill  and  answers,  and  there  was  a  verdict  for  the  pUontiff, 
and  a  motion  for  a  new  trial,  on  the  ground  that  the  Court  erred  in 
refusing  to  continue  the  cause,  and  it  appearing,  on  the  hearing  of  the 
motion,  by  the  sworn  statements  of  the  absent  counsel,  that  one  of 
them  was  prevented  from  attending  Court  by  providential  cause,  and 
the  other,  because  the  Judge  had  informed  him,  in  open  Conrt,  at  the 
regular  term  at  the  time  he  had  fixed  the  day  for  the  A<]youmed  Term 
at  which  the  case  was  tried,  that  he  had  given  Mr.  Walker  leave  of 
absence  from  Ihe  Adjourned  Term,  and  that  none  of  his  cases  would  be 
tried ;  that  Mr.  Walker  was  a  leading  counsel  for  the  plaintiff  in  tiiis 
case,  and  was  counsel  in  all  the  cases  in  which  the  absent  counsel  was 
employed ;  that  he  had  so  publicly  notified  the  Court,  and  that  trosting 
to  this  he  had  not  attended  the  said  Adjourned  Term : 

ffeldf  That  it  was  no  abuse  of  the  discretion  vested  in  the  Judge,  ia  sn^ 
cases,  to  grant  a  new  trial.    20th  February,  1872. 
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New  Trial.  Continuance.  Absence  of  Counsel.  Before 
Judge  Davis.  Walton  Superior  Court.  August  Term,  1871. 

Smith  filed  a  bill  for  discovery  and  for  an  account  and  set- 
tlement of  a  partnership  between  himself  and  Brand,  aver- 
ring that  Brand  was  in  his  debt.  Brand,  by  his  counsel, 
John  J.  Floyd,  answered,  admitting  the  partnership,  etc., 
but  denied  that  he  owed  Smith  anything.  At  an  adjourned 
term.  Brand  moved  to  continue  for  the  absence  of  his  leading 
counsel,  Floyd  and  Billups,  but  why  they  were  away  did  not 
appear.  It  was  tried  in  the  absence  of  Floyd  and  Blllups, 
and  resulted  in  a  verdict  for  Smith.  A  motion  for  a  new 
trial  was  made  upon  the  grounds  that  the  Court  erred  in  re- 
fusing the  continuance,  and  in  his  charge,  and  that  the  ver- 
dict was  contrary  to  the  evidence,  etc.  When  this  motion 
came  on  to  be  heard,  John  J.  Floyd  and  J.  A.  Billups,  coun- 
sel for  Brand,  proposed  to  state,  in  their  places,  '^as  prelimi- 
nary to  said  hearing/'  why  they  were  not  present  at  said 
trial.  This  was  objected  to  because  it  would  be  adding  to 
the  completed  brief  of  evidence,  and  that  it  was  immaterial 
why  they  were  absent,  inasmuch  as  these  reasons  were  not 
made  known  when  the  motion  for  continuance  was  made. 

It  appeared  that  at  August  Term,  1870,  the  Court  an- 
nounced that  he  would  hold  an  Adjourned  Term  on  the  third 
Monday  in  November.  Floyd  said  he  could  not  be  present. 
The  Court  replied  that  Colonel  Walker  (Smith's  counsel)  had 
leave  of  absence  from  said  Adjourned  Term,  and  then  Floyd 
urged  no  further  objection.  The  Court  made  a  second  ad- 
journment till  the  second  Monday  in  December.  By  this 
time  Walker's  leave  had  expired,  and  he  was  present. 

Floyd  stated  that  he  filed  the  answer,  and  was  leading 
counsel.  But  as  he  did  not  attend  the  Court  always  till  its 
ending,  Billups  was  also  employed  to  assist  him,  if  present, 
or  to  manage  and  control  the  case  if  Floyd  were  gone.  He 
had  returned  home  fatigued  the  Saturday  before  Court,  was 
told  by  Colonel  Clark  that  this  second  Adjourned  Term 


690         SUPREME  COURT  OF  GEORGIA. 

Smith  V8,  Brand. 

would  be  held,  and  he  told  Clark  that  he  was  not  going. 
(Whether  he  knew  Walker  was  to  be  present  does  not  ap- 
pear.)  Billups  showed  that  sadden  sickness  in  his  familj 
prevented  his  going  to  the  Court  or  sending  any  excuse.  The 
Court  granted  a  new  trial.     That  is  assigned  as  error. 

Walker  &  McDaniel;  W.  W.  Clark;  HillyebA 
Brother,  for  plaintiff  in  error.  As  to  new  trial :  37  6a.- 
B.,  318;  5  Wend.  B.,  127.  Billups  was  not  leading  ooanael 
10  Ga.  E.,  85;  16th,  526;  24th,  476;  31st,  46. 

J.  W.  Arnold  ;  Glenn  &  Dunlap  ;  J.  J.  Floyd,  for 
defendant. 

McCay,  Judge. 

It  is  very  clear  to  us  that  the  defendant  below  was  seri- 
ously damaged  by  the  absence  of  his  counsel,  and  it  is  equally 
clear  that  the  absence  of  the  counsel  was  for  very  good  rea- 
sons. Judge  Floyd  was  misled  by  the  Judge  himself,  and 
Mr.  Billups  was  absent  from  providential  cause. 

We  think  the  discretion  of  the  Judge  was  not  improperly 
exercised  in  granting  this  new  trial.  The  principles  of  justice 
required  it.  Courts  ought  not  to  permit  themselves  to  be 
made  the  instruments  of  injustice ;  and  though  it  be  true 
that  if  parties  get  into  trouble  from  want  of  diligence,  they 
can  claim  no  indulgence,  yet,  when,  as  was  the  case  here,  the 
counsel  are  not  at  fault,  we  think  the  client  ought  not  to  suf- 
fer. The  Judge  who  tried  the  case,  having  granted  a  new 
trial  on  this  ground,  and  he  being  so  situated  as  to  know  the 
truth  better  far  than  we  can,  we  will  not  disturb  his  judg- 
ment. 

Judgment  affirmed. 
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Benjamin  O.  Kelly^  administrator,  plaintiff  in  error,  V8» 
Leslie  G.  Cabteb,  defendant  in  error. 

(Bt  two  fudges.)  I.  An  affidayit  bj  an  administrator,  in  a  suit  pending 
in  his  favor,  on  a  debt  contracted  with  his  intestate  before  the  first  of 
June,  1865,  that  '^  according  to  the  best  of  his  knowledge  and  belief  and 
information,  all  legal  taxes  have  been  paid  on  the  same  for  each  year 
since  the  same  came  into  his  possession  as  administrator,  except  for  the 
years  1869  and  1870,  deponent  being  advised  that  the  note  was  so  doubt- 
ful of  collection  that  he  was  not  required  to  pay  taxes  on  the  same  for 
the  years  1869  and  1870,  being  then  considered  doubtful  if  not  uncol- 
lectable,^'  is  a  substantial  compliance  with  the  Ist  section  of  the  Act  of 
October  18th,  1870. 

2.  The  fact  that  a  widow  and  minors  are  interested  as  distribatees, 
with  other  heirs  and  creditors  of  an  estate,  does  not  bring  a  suit  on  a 
note  due  an  intestate  and  in  suit  by  an  administrator,  within  the  14th 
section  of  the  Act  of  October  18th  1870,  so  as  to  excuse  the  filing  an 
a£Bdavit  and  proof  at  the  trial  that  all  legal  taxes  due  on  the  debt  have 
been  paid.    20th  February,  1872. 

Eelief  Act  of  1870.     Widows  and  Minors.     Before  Judge 
Davis.    Walton  Superior  Court.    August  Term,  1871. 

Kelly,  as  administrator  of  Tucker,  sued  Carter  upon  his 
promissory  note,  payable  to  Tucker,  made  in  1862.  Kelly 
filed  bis  affidavit  that,  '^  to  th^  best  of  his  knowledge  and  in- 
formation, all  legal  taxes  upon  said  debt  have  been  duly  paid, 
or  the  income  thereon,  for  each  year  since  the  same  came  into 
his  hands  as  administrator,  except  for  the  years  1869  and 
1870.  Deponent  was  advised  that  the  note  was  so  doubtful 
of  collection  that  he  was  not  required  by  law  to  pay  taxes  on 
the  same 'for  the  years  1869  and  1870,  it  being  then  consid- 
ered as  very  doubtful  if  not  uncoUectable.  That  portion  of 
the  statute  which  requires  him  to  swear  that  his  intestate  paid 
all  legal  taxes,  requires  an  impossibility,  and  is,  therefore, 
not  binding.  He  is  informed  and  believes  that  there  are 
widows,  or  a  widow  and  minor  children,  who  are  distributees 
of  said  Tucker,  and  is  advised  that  the  provisions  of  the  first 
and  second  sections  of  said  Act  do  not  apply  to  this  claim. 
And  deponent  expects  to  prove  these  facts  upon  the  trial.'' 
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Defendant's  counsel  moved  to  dismiss  the  cause  because 
such  affidavit  was  insufficient  under  the  Beh'ef  Act  of  1870. 
Plaintiff's  counsel  resisted  the  motion,  and  said  if  he  was 
wrong,  this  cause  was  within  the  exception  contained  in  the 
fourteenth  section  of  the  Act,  because  Mrs.  Freeman,  a  daugh- 
ter of  Tucker,  was  an  heir  at  law  of  Tucker,  with  a  widow 
having  a  minor  child,  who  was  interested  in  this  suit.  The 
Court  dismissed  the  cause.     That  is  assigned  as  error. 

Walkeb  &  MoDakiel,  for  plaintiff  in  error.  Affidavit 
was  sufficient:  Akin  V8.  MoDaniel,  October,  1871 ;  Worrell 
vs.  Adams,  August,  1871.  Widow  was  interested :  B.  Code, 
seoB.  295,  3504,  2447. 

J.  M.  Arnold,  by  Hillteb  &  Brother,  for  defendant 

McCay,  Judge. 

1.  The  affidavit  is  a  substantial  compliance  with  the  Act 
of  October  13th,  1870.  The  statute  does  not  require  the 
oath  to  be  positive,  and  the  affidavit  is  only  preparatory  to 
making  proof  on  the  trial.  The  plaintiff  swears  that  accord- 
ing to  the  best  of  his  knowledge,  the  taxes  have  been  paid, 
except  for  two  years,  when  he  says  that  it  was  of  such  doubtful 
solvency  as  not  to  be  taxable.  This  amounts  to  saying  it 
was  of  no  value,  and  is  sufficient,  in  our  judgment,  to  let  the 
case  go  to  the  jury.  If  that  is  proven,  that  for  those  years 
the  debt  was  worthless,  had  no  value,  it  was  not  taxable. 
The  affidavit  must  necessarily  turn  on  the  plaintiff's  opinion. 
The  proof  on  the  trial  wiU  show  whether  that  opinion  was 
right. 

2.  It  would  be  straining  section  fourteen  of  the  Act  very 
much,  to  say  that  the  facts  of  this  case  bring  it  within  that 
section.  These  minors  are  not  the  oumers  of  this  note  or  mny 
part  of  it  They  have  an  interest  in  the  reddue,  after  the 
payment  of  debts  and  expenses,  but  even  that  is  divided 
with  others.    Were  there  no  debts  and  no  other  heirs,  so 
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that  the  admiaist rater  might  fairly  be  said  to  be  a  trustee 
for  them,  we  incliQe  to  think  the  fourteenth  section  would 
apply.  As  it  is,  they  are  not  even  the  equitable  owners. 
They  are  merely  distributees  of  an  estate,  of  which  this  note 
forms  a  part  of  the  assets.  They  may  get  nothing. 
But  we  reverse  the  judgment  on  the  first  ground. 


D.  Goode  &  Son,  plaintiffs  in  error,  m.  N.  Rawlins,  sheriff, 

defendant  in  error. 

(By  two  judges.) — 1.  Where  a  sheriff  is  raled  by  a  plaintiff  in  fi^fa,, 
and  answers,  to  which  answer  a  traverse  is  filed,  and  plaintiff,  at  a  sub- 
sequent term,  proposes  to  withdraw  his  traverse  and  substitute  an- 
other, it  is  impossible  for  this  Court  to  say  that  the  Court  below  abused 
its  discretion  in  allowing  the  sheriff  a  continuance,  on  the  ground  of 
snch  substitution,  unless  we  had  the  new  traverse  before  us. 

2.  It  is  not  necessary,  under  Revised  Code,  section  8898,  that  the  con- 
sent of  the  mortgagor,  mortgagee  and  plaintiff  in  fl»fa,f  levied,  to  sell 
the  entire  fee  in  the  land  levied  on,  should  be  in  writing. 

8.  It  follows,  that  where  one,  purporting  to  be  the  agent  of  the  mortga- 
gor, gives  such  consent,  it  is  not  necessary  that  the  agency  should  be 
created  in  writing. 

4.  A  ratification  of  the  act  of  such  agent  by  the  mortgagor,  supposing 
the  agent  had  no  authority  at  the  time  of  sale,  is  valid  under  Revised 
Code,  section  2165. 

6.  It  is  not  necessary  for  the  Court  to  apply  the  law  given  in  charge  to 
the  jury,  to  the  facts  of  the  case,  when  application  is  plainly  apparent. 

6.  Counsel  should  request  the  Court  to  charge  upon  the  material  points 
in  the  cause.     (R.) 

7.  If  a  sheriff  undertakes  to  sell  the  fee  in  land,  when  in  fact  he  is  selling 
only  the  equity  of  redemption,  the  bidder  cannot  be  compelled  to  pay 
the  amount  bid  by  him.     (R.)    20th  February,  1872. 

Practice.  Mortgage  sales.  Principal  and  Agent.  Charge 
of  the  Court.  Mistake  at  sheriff's  sale.  Before  Judge  Al- 
exander.   Pulaski  Superior  Court.    April  Tenu^  1871. 

This  case  is  reported  in  the  opinion. 

H,  C.  Duncan  ;  W.  L.  Grioe^  for  plaintiffs  in  error. 
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Hansell  &  Hanbell  ;  Pate  &  Ryan,  by  Clark  & 
Spencer,  for  defendant. 

Montgomery,  Judge. 

This  was  a  rule  against  the  sheriff  to  pay  money  over  to 
the  plaintiffs,  under  the  following  circumstances :  D.  Goode 
&  Son  were  judgment  creditors  of  one  Merritt     The  sheriff, 
at  the  instance  of  other  judgment  creditors,  had  levied  on 
defendant's  one  half  interest  in  a  warehouse,  on  which  one 
Bozeman  held  a  mortgage  for  some  $4,000  00.     On  the 
day  of  sale,  the  plaintiffs  in  fi,  fa.  levied  the  mortgages, 
and  Anderson,  the  son-in-law  of  the  mortgagor,  represent- 
ing his  father-in-law,  who  was  in  Montana,  agreed  that 
the  entire  fee  in  the  premises  might  be  sold,  the  mortg^ee 
consenting  to  look  to  the  proceeds  of  the  sales  to  reimboise 
himself.     The  Ji.  fa.  of  Goode  &  Son  had  not  been  levied. 
The  announcement  was  publicly  made,  at  the  sale,  of  the 
agreement  to  sell  the  entire  fee,  and  the  property  brought 
some  $3,500  00.     Anderson  had  no  written  authority  from 
his  father-in-law  to  consent  to  the  sale  of  the  entire  fee,  but 
was  his  general  agent,  to  attend  to  his  business  in  Greorgia. 
Afler  the  sale,  he  wrote  to  Merritt,  informing  him  of  what 
had  been  done,  and  Merritt,  by  letter,  ratified  his  action* 
Goode  &  Son  gave  notice  to  the  sheriff,  after  the  sale,  that 
they  would  claim  the  money  on  their  Ji.  fa.,  notwithstanding 
which  the  sheriff  paid  the  money  over  to  the  mortgagee. 
Goode  &  Sou  then  ruled  the  sheriff,  who  answered,  setting 
forth  the  facts  as  above  stated.     The  answer  was  traversed, 
among  other  reasons,  because  the  agreement  to  sell  the  entire 
fee  was  a  contract  concerning  lands,  and  was  not  in  writing, 
and  hence,  there  was  no  agreement  on  the  part  of  Merritt  to 
sell  the  entire  fee.     This  traverse  was  filed  at  a  terra  preced- 
ing the  trial,  and  at  the  trial,  Goode  &  Son  moved  to  with- 
draw their  traverse  and  substitute  a  new  one.     Counsel  for 
Rawlins  said  the  new  traverse  was  a  surprise  to  him,  and  he 
should  claim  a  continuance  if  it  was  filed. 
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The  Court  ruled  that  Goode  &  Son  might  file  their  uew 
traverse,  but  under  the  statement  of  counsel  for  Bawlins,  he 
wbuld  grant  a  continuance.  With  this  condition  attached 
to  the  permission  to  file  the  new  traverse,  counsel  for  Goode 
&  Son  declined  to  file  it,  and  proceeded  to  trial  on  the  old 
traverse. 

The  jury  found  in  favor  of  the  sheriflF.  Goode  &  Son, 
without  making  a  motion  for  a  new  trial,  excepted,  and  as- 
signed the  following  errors : 

1st.  In  not  allowing  them  to  substitute  a  new  for  the  old 
traverse,  without  permitting  a  continuance,  if  the  opposite 
counsel  claimed  to  be  surprised. 

2d.  In  charging  the  jury  that,  if  B.  W.  Anderson  was  the 
agent  of  Merritt,  it  was  not  necessary  that  his  appointment 
sfaould  be  in  writing. 

3d.  In  charging  the  jury  that,  if  Anderson  was  Merritt's 
agent,  and  consented  to  the  sale,  as  made,  such  consent  was 
valid,  although  it  was  not  given  in  writing. 

4th.  In  charging  that,  if  Anderson,  professing  to  act  as 
agent  for  Merritt,  consented  to  the  sale,  such  consent  became 
valid,  if  subsequently  ratified  by  Merritt. 

5th.  In  charging  that  the  consent  of  the  mortgagor,  mort- 
gagee and  plaintiffs  in  fi,  fa,  levied,  was  sufficient,  although 
such  consent  was  not  in  writing. 

6th.  In  reading  sections  2152  and  2166  of  the  Code,  with- 
out making  any  application  of  the  law  to  the  facts  of  the 
case. 

There  was  one  other  assignment  of  error,  which  the  Judge 
refused  to  certify.  The  proposed  new  traverse  does  not  ap* 
pear  in  the  record. 

1.  This  new  traverse  not  being  in  the  record,  it  is  impossi- 
ble for  us  to  say  that  the  Judge  below  abused  his  discretion 
in  putting  the  party  who  proposed  to  amend  upon  terms. 

2.  It  is  argued  that  the  agreement  between  the  mortgagor, 
mortgagee  and  plaintiffs  in  fi,  fa.  levied  under  section  3898 
of  the  Code,  is  a  contract  for  the  sale  of  lands,  or  an  inter- 
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est  in  them,  and  that,  therefore,  under  section  1940  of  the 
Code,  it  must  necessarily  be  in  writing  to  make  it  valid.  We 
do  not  think  that  it  is  a  contract  for  the  sale  of  lands,  or  any 
interest  in  them.  It  is  an  agreement  by  the  parties  interested 
that  the  land  in  which  they  are  jointly  interested  may  be 
sold,  not  a  contract  for  its  sale,  made  with  one  who  contem- 
plates purchasing,  which  is  the  class  of  cases,  of  this  kind,  to 
which  the  Statute  of  Frauds  was  intended  to  apply. 

3.  It  necessarily  follows  that  an  agency,  created  by  one  of 
the  parties  in  interest  to  give  his  assent  to  such  an  agreement, 
need  not  be  in  writing. 

4.  And  a  ratification  of  the  act  of  one  who  volanteere  to 
act  as  agent  in  such  an  agreement,  is  valid  under  Bevised 
Code,  section  2166. 

We  see  no  error  in  the  Court's  reading,  without  making  the 
application,  sections  2162  and  2166  of  the  Code,  to  the  jury. 

6.  The  jury  must  be  presumed  to  have  some  d^ree  of  in* 
telligence,  and  if  they  had  any,  the  application  of  the  sections 
read  to  the  case  under  their  consideration,  was  too  plainly 
apparent  to  need  explanation  from  the  Court. 

6.  Counsel  for  plaintiff  in  error,  in  his  brief,  dwells  much 
tipon  the  invalidity  of  Bozeman's  mortgage,  and  says,  "one 
traverse  distinctly  denies  the  validity  of  Bozeman's  mortgage, 
as  well  as  the  mortgage  debt,  and  the  sheriff  oflers  no  proof 
in  support  of  them.''  Suppose  it  was  his  duty  to  do  so  and 
he  failed  ?  There  appears  to  have  been  no  request  for  the 
Court  to  charge  this  as  law  to  the  jury,  and  none  of  the  as- 
signments of  error  cover  this  point.  And  this  remark  is  ap- 
plicable to  many  of  the  points  made  in  the  argument  of  coun- 
sel. This  Court  can  only  consider  such  points  as  have  been 
passed  upon  by  the  Court  below,  and  are  made  by  the  reocnrd, 

7.  Finally,  what  good  purpose  of  the  plaintiffs  in  error 
would  be  served  by  holding  in  this  proceeding  that  only  the 
equity  of  redemption  in  the  land  had  been  sold  ?  It  is  very 
certain  that  the  purchaser  at  the  sale  has  the  right  to  the  en- 
tire fee,  or  a  rescission  of  the  sale.     It  will  hardly  be  qaes- 
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tioned  that  he  could  enjoin  the  sheriff  from  paying  over  the 
monfejy  if  the  latter  were  to  offer  him  only  a  title  to  the 
equity  of  redemption.     That  the  mortgagee  was  the  pur- 
chaser does  not  alter  the  case. 
We,  thereforci  affirm  the  judgment  of  the  Superior  Court. 


E.  G.  FuLaAM,  plaintiff  in  error,  w.  The  Maoon  and 
Brunswick  Railroad  Company,  defendant  in  error. 

(Bt  two  JUDOI8.) — Where  there  was  a  snbscription  of  stock  to  a  rulroad 
company,  and  when  due  the  payment  of  the  amount  subscribed  was 
demanded  by  the  company,  and  payment  was  refused : 

Held^  That  it  was  not  necessary  for  the  company  to  show  that  it  had  is- 
aned  or  offered  to  issue  the  certificates  of  stock  as  a  condition  prece- 
dent to  a  right  of  recovery  on  the  subscription.     20th  February,  1872. 

Corporations.  Condition  precedent.  Before  Judge  Al- 
exander.    Pulaski  Superior  Court.    April  Term,  1871. 

On  the  13th  of  March,  1866,  Fulgam  and  others  signed 
the  following  paper,  at  Hawkinsville,  Georgia : 

'^  We,  the  undersigned,  agree  to  pay  to  the  Macon  and 
Brunswick  Railroad  Company  the  amount  set  opposite  our 
Dames,  respectively;  for  the  true  payment  of  which  we  bind 
ourselves,  upon  the  demand  of  said  railroad  company,  or 
their  agent  The  condition  of  this  subscription  is  such  that 
said  subscribers  are  to  receive  stock  in  said  railroad,  amount 
subscribed  by  each,  of  the  stock  heretofore  subscribed  and 
unpaid,  which  had  been  guaranteed  by  the  citizens  of  Haw- 
kinsville, by  obligation  to  said  railroad  company;"  opposite 
Fulgam's  signature  was  "  1  share,  $100  00.'' 

The  company  sued  Fulgam  on  said  paper  for  $100  00, 
averring  that  it  had  demanded  the  money,  and  he  refused  to 
pay,  though  it  then  tendered  him  an  obligation  of  the  com- 
pany, entitling  him  to  said  stock.  The  defense  was  that  the 
delivery  of  the  stock- certificate  was  a  condition  precedent  to 
the  demand. 

Vol.  xlit.*"^. 
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The  only  evidence  was  said  paper,  proof  of  demand,  and 
that  at  the  date  of  demand,  the  agent  exhibited  to  Fulgam  a 
paper,  declaring  that  he  was  entitled  to  '^one  share  of  the 
capital  stock  of  said  company.''  The  Court  charged  the 
jury  that,  upon  introducing  the  contract  and  proving  demand 
and  refusal  to  pay,  plaintiff  could  recover.  The  jury  found 
for  plaintiff.     Said  charge  is  assigned  as  error. 

Hansell  &  Haksell,  by  Clabk  &  Spencer,  for  plain- 
tiff in  error. 

S.  Hall  ;  Charles  C.  Eibbee,  by  Reporter,  for  defen- 
dant. Amount  subscribed  msikeBcapUcLlsioi^:  8Ga.  R,  486. 
May  be  sued  for :  Ibid,  Court  construes  contract :  R  Code, 
sec.  2712;  36  Ga.  R.,  469.  Mutual  contracts  enforced  by 
either :  Corny n  on  C,  40,  41,  7,  9, 11 ;  1  Sanders,  201.  This 
case  covered  by  5  €ra.  R.,  171.    See  39  Ga.  R,,  548. 

McCay,  Judge. 

We  think  the  plaintiff  in  error  was,  as  was  chained  by  tlie 
Judge,  liable  to  suit  on  his  refusal  to  pay.     He  had  sab- 
scribed  the  stock,  and  he  was  not  entitled  to  a  certificate  of 
stock  until  his  subscription  was  paid.     It  was  argued  that  a 
subscription  for  stock  stands  on  the  same  footing  as  a  oontract 
of  purchase;  that  the  company,  like  the  vendor,  must  offer 
to  deliver  before  he  can  demand  the  price.     Is  this  so?    We 
think  not.     Whenever  the  subscriber  pays,  he  is  the  owner 
of  stock  in  the  company.     It  is  the  payment  that  makes  bim 
the  stockholder.     The  certificate  of  stock  is  only  the  evidence 
of  his  right.     He  would  be  a  full  stockholder,  with  all  the 
rights  of  one,  if  the  certificate  was  not  issued  at  all.     The 
case  is  wholly  different  from  the  instance  of  a  sale  of  stoc^ ; 
that  may,  and  perhaps  does,  stand  in  the  same  footing  of 
other  sales. 

Whether  the  company  was  competent  to  issue  the  sort  of 
stock  claimed  bj  the  defendant^  was  for  him  to  show.     It 
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matter  of  defense.  We  canDot  teli  from  the  paper  whether 
this  was  to  be  a  peculiar  kind  of  stock,  with  a  special  guar- 
antee,  or  not. 

Under  the  proof,  as  it  was  made,  we  think  the  Court  and 
jury  both  right.  There  is  nothing  in  the  paper  to  show  that 
the  stock  was  to  have  any  particular  rank,  and  if  there  was, 
it  does  not  appear  that,  on  the  payment  of  the  money,  the 
the  subscriber  would  not  have  had  justsuch  rights,  as  a  stock- 
holder, as  he  contracted  for. 

Judgment  affirmed. 


J.  N.  Newton,  plaintiff  in  error,  vs.  Jesse  Burtz,  defend- 
ant in  error. 

(By  Tiro  JUDQES.)  '*  It  mast  qffirm<Uivelp  appear,  either  by  the  certifi- 
cate of  the  presiding  Judge  or  the  transcript  of  the  record  sent  up  by 
the  Clerk)  that  the  bill  of  exceptions  was  signed  and  certified  within 
thirty  days  after  the  close  of  the  term  in  which  the  cause  was  heard," 
or  the  writ  of  error  will  be  dismissed,    (R.)    20th  February)  1872. 

Complaint  from  Mitchell  County. 

The  bill  of  exceptions  recited  that  the  cause  was  tried  in 
Maji  1871,  and  that  the  Judge  committed  certain  errors. 
The  Judge  signed  it  on  the  2l8t  of  July,  1871,  saying  he  had 
retained  it  for  ten  days.  It  nowhere  appeared  when  the 
Court  adjourned.  Upon  motion  of  defendant's  counsel,  the 
writ  of  error  was  dismissed,  because  it  did  not  appear  that  the 
bill  of  exceptions  was  signed  and  certified  within  thirty  days 
from  the  close  of  said  Court. 

J.  J.  Bradford,  by  Clark  &  Goss,  for  plaintiff  in  error. 

C.  O.  Davis  ;  L.  E.  Bleckly,  by  the  Reporter,  for  de- 
fendant, cited :  6  Ga.  B.,  481,  491,  678. 


600         SUPREME  COURT  OF  GEORGIA^^* 


Tift  V8.  Newsom. 


N.  &  A.  F.  Tift,  plaintifiB  in  error^  vb.  Elizabeth  New- 
som, defendant  in  error. 

(Bt  Tiro  jrirDOCS.)  Where  a  factor  iziakei  advances  to  a  plmter,  aii<! 
takes  a  lien  apoo  the  growing  crops,  ander Revised  Code,  secdoii  1977, 
such  advances  are  in  the  nature  of  purchase-moneji  and  the  lien  is, 
therefore,  superior  to  the  wife's  title,  where  the  crop  was  set  apart  to 
her  as  personalty  under  the  homestead  laws,  after  it  was  n»ade.  20th 
Febroary,  1872. 

Factor's   lien.     Homestead    exemption.     Before    Jadge 
Stbossieb.    Dougherty  Superior  Court.    June  Term,  1871. 

N.  &  A.  F.  Tift,  factors,  matie  advances  to  Newsom  "  for 
the  purpose  of  sustaining  the  plantation,''  ofNewson,  ^and 
his  family,  and  in  payment  of  the  labor  and  other  current  ex- 
penses of  said  plantation,"  and  he  gave  them  a  written  Mo- 
tor's lien  upon  the  growing  crop,  etc.  They  foreclosed  this 
lien  and  had  the^.  /a.  levied  upon  part  of  said  crop.  Mrs. 
Newsom  claimed  the  property  levied  upon,  and  to  sustain  her 
claim  showed  that  the  same  had  been  set  apart  to  her  onder 
the  homestead  and  exemption  laws  afler  said  lien  was  made. 
The  Court  charged  that  the  property  was  not  subject  to  the 
factor's  lien,  and  so  the  jury  found.  Said  charge  is  assigned 
as  error. 

D.  H.  Pope  ;  Hines  &  Hobbs,  by  Clabk  &  GobBj  for 
plaintiffs  in  error. 

No  appearance  for  defendant. 

MoNTGOMEBY,  Judge. 

The  record  in  this  case  presents  but  one  question,  to-wit :  Is 
a  factor's  lien,  under  Revised  Code,  section  1977,  upon  the 
growing  crops  of  a  planter  superior  in  dignity  to  the  personal- 
ty exemption  of  the  wife,  under  the  homestead  laws,  claimed 
by  her  and  granted  by  the  Ordinary,  in  the  crop  after  it  is 
gathered  ?    We  think  it  is.    A  homestead  of  realty  is  certain* 
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ly  liftblefor  "money  borrowed  and  expended  in  the  improve- 
inent  of  the  homestead/'  and  "  for  labor  done  thereon,"  and 
*'  material  furnished  therefor,''  and  '^  for  the  purchase-money  of 
Che  same."  Upon  what  better  foundation  does  the  exemption 
of  personalty  rest  ?  None  is  perceived.  If  none  exists,  it  fol- 
lows, that  it  must  be  liable  for  "  material  furnished  therefor." 
And,  certainly,  provisions  furnished  to  make  the  crop  may 
well  be  oonsideredjas  of  this  last  mentioned  class^  The  money 
expended  in  the  purchase  of  such  provisions  not  only  vests  the 
title  to  the  crop  in  the  planter,  but  actually  creates  the  crop. 
It  may  at  least,  be  said  to  be  in  the  nature  of  purchase- 
money. 

The  affidavit  of  plaintiff  in  ^ /a.,  made  for  the  purpose  of 
foreclosure,  states  the  debt  to  be  for  advances  made  and  pro- 
visions furnished  to  enable  the  defendant  in  JL  fa.  to  make 
his  crop.  There  is  no  question  raised  as  to  whether  ad- 
vances made  in  any  other  shape  than  as  provisions  or  com- 
mercial manures  furnished,  can  be  secured  by  a  lien  capable 
of  foreclosure,  under  section  1969  of  the  Code ;  and  upon 
this  point  we  express  no  opinion. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Wii^LiAM  Keek,  plaintiff  in  error,  vs.  J.  W.  Rouse,  Ordi- 
nary, defendant  in  error. 

(Bt  TWO  JT7D0ES.)  A  sheriff  is  not  entitled  to  costs  on  tax  ft.  fas,, 
whether  for  State  or  coanty  tazesy  unless  the  same  be  collected  from 
the  defendants.  Nor  does  the  fact  that  the^.  fas,  issued  illegally  un- 
der order  of  the  Inferior  Court,  alter  the  rules.    20th  February,  1872. 

Tax.    Costs.    Sheriffs.     Before  J  udge  Stbozieb.     Worth 
Superior  Court,    May  Term,  1871. 

Keen,  as  sheriff,  claimed  that  Worth  county  owed  him 
costs  for  levying  certain  county  tax  JL  Job.  and  advertising 
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sales  thereunder.  He  admitted  that  the  properly  was  not 
sold  because  the  Ji.  Jds.  were  illegally  issued^  and  yet  he  adked 
that  the  Ordinary  be  compelled  to  direct  the  treasurer  to 
pay  his  costs.  Court  refused  to  grant  the  mandamus  This 
refusal  is  assigned  as  error. 

D.  H.  Pope,  by  J.  D.  Pope,  for  plaintiff  in  error. 

Harris  &  Smith,  for  defendant. 

MoNTGOMERT^  Judge. 

This  was  an  application  for  a  mandamua  to  compel  the 
Ordinary  to  give  the  plaintiff  an  order  on  the  county  treas- 
urer for  fees  which  he  claimed  was  due  him,  as  sheriff,  for 
levying  certain  Ji,  fas.  on  land  in  the  county  of  Worth, 
which  JL  fas.  were  issued  by  order  of  the  Inferior  Court, 
before  that  Court  was  abolished.  The  plaintiff  also  sought 
to  embrace  in  the  order  about  $60  00,  expended  by  him  in 
advertising  the  lands  for  sale.  The  sale  was  stopped  and 
the  levies  ordered  to' be  dismissed  by  the  Comptroller  Gen- 
eral, as  the  order  of  the  Inferior  Court  was  illegal.  It  is 
conceded  that  the  order  was  illegal,  but  contended  that, 
nevertheless,  the  sheriff  is  entitled  to  his  fees,  as  he  is  only 
a  ministerial  o£Bcer  and  must  obey  the  mandates  of  the  Courts. 
It  is  true,  that  he  must  obey  the  Courts,  but  we  do  not  thiok 
it  follows  that  he  is,  in  the  present  case,  entitled  to  his  fees. 
A  sheriff  is  sometimes  required  to  do  an  act  for  which  no 
compensation  is  provided ;  as,  for  instance,  to  attend  upon 
all  elections.  He  who  takes  the  office,  takes  it  with  the  ob- 
ligation resting  on  it,  to  perform  all  its  duties,  as  well  ts 
those  for  which  fees  are  provided,  as  those  having  no  pecu- 
niary emolument  attached  to  them.  Section  890  of  the  Code, 
provides  that  no  sheriff  shall  receive  costs  on  any  tax  fL  f(L, 
unless  the  same  be  collected  from  the  defendant.  The  nec- 
essary inference  is,  if  he  fails  to  collect  them  from  the  de- 
fendant, the  service  must  go  unawarded. 

Judgment  affirmed. 


ATLANTA,  JANUARY  TERM,  1872.        603 

Fairdotli  V9.  St.  Johns. 

EuzA  Faibcx^oth^  plaintiff  in  error^  vs.  William  St. 

Johns,  defendant  in  error. 

(Bt  Tiro  JUDGES.)  1.  Wkere  A  bargained  land  to  B,  taking  hia  notes 
for  the  parchase-money,  giving  his  bond  for  titleSf  and  aftervrards  in- 
dorsed one  of  the  notes  to  C,  who  indorsed  it  to  D,  and  B  having  paid 
some  of  the  purchaae-moneji  abandoned  the  land,  and  A  having  died, 
his  administrator  took  possession  of  the  land : 

Held,  That  the  Endorser  and  minor  children  of  A  are  entitled  to  a  home- 
stead in  the  land  as  against  a  judgment  obtained  by  D  on  the  indorsed 
note  against  B  as  principal,  and  A  and  G  as  indorsers.  The  eqaity  of 
Bf  nnder  his  bond  for  titles,  with  some  of  the  purchase* money  paid,  to 
pay  the  purchase-money  and  demand  a  title,  does  not,  in  such  a  case, 
make  the  lien  of  the  judgment  paramount  to  the  homestead. 

2.  If,  at  the  time  of  the  sale  of  land  by  the  sheriff,  an  application  be 
pending  for  a  homestead  in  favor  of  the  family  of  the  defendant,  and 
notice  thereof  be  given  at  the  sale,  the  purchaser  bays  subject  to  the 
homestead.    20th  February,  1872. 

Ejectment,     Homestead.     Before    Judge    Alexander. 
Mitchell   Superior   Court     November   Term,  1871. 

This  was « ejectment  by  Mrs.  Faircloth  against  St.  Johns. 
So  much  of  the  proceedings  below,  as  is  necessary  for  an  un- 
derstanding of  the  opinion,  is  as  follows:  She  showed  the 
locus  and  tenancy  and  title  in  her  husband;  that  he  died 
and  she  took  possession  of  the  land,  and  had  it  set  apart  to 
her  for  a  homestead  of  herself  and  minor  children,  and  closed. 
Defendant  showed  the  following  facts:  Faircloth  sold  the 
land  to  one  Settles,  took  his  two  notes  for  $1,000  00  and 
$500  00,  for  the  purchase-money,  and  gave  him  possession 
and  a  bond  for  titles,  upon  payment  of  said  notes ;  that  Set- 
tles paid  the  $1,000  00  note,  Faircloth  transferred  the 
$500  00  note  to  Crawford  and  indorsed  it ;  Faircloth  died ; 
Settles  moved  West,  and  Faircloth's  administrator  put  Mrs. 
Faircloth  in  possession  of  the  land ;  Crawford  indorsed  said 

note  to  Jackson,  and  Jackson  indorsed  it  and  sold  it  to 

This  last  owner  of  the  note  sued  Faircloth  and  Crawford  and 
Jackson,  as  indorsers  on  said  note,  obtained  judgment  and 
levierl  on  the  land  as  Fairclotli's  property.    Before  the  sher- 
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itTs  sale,  Mrs.  Faircloth  applied  to  have  said  land  set  apart 
as  a  homestead  for  her  and  her  children.  At  the  sheriff's 
sale,  notice  of  the  pendency  of  this  petition  for  homestead 
was  given,  but  the  sheriff  proceeded  to  sell  the  land,  and  it 
was  bid  off  by  Crawford  and  Jackson.  They  took  the  sher- 
iff's deed  and  St  Johns,  who  held  as  Mrs.  Faircloth's  ten- 
ant, attorned  to  them.  Subsequent  to  the  sheriff's  sale,  the 
homestead  was  set  apart  as  prayed  for.  The  Court  charged 
the  jury  that  Mrs.  Faircloth  took  said  homestead  subject  to 
any  equity  growing  out  of  the  facts,  and  that  the  homestead 
was  defeated  by  a  sheriff's  sale  of  the  land,  under  a  judg- 
ment founded  upon  a  note  for  its  purchase-money.  The 
jury  found  for  defendant.     The  charge  is  assigned  as  errar. 

J.  J.  Bradford;  W.  A.  Byrd;  Vason  &  Dayib^  hj 
Clark  &  Goes,  for  plaintiff  in  error. 

W.  E.  Smith,  by  O.  J.  Wright,  ifor  defendant. 

MoCay,  Judge. 

1.  The  debt  on  which  this  fi.  fa.  was  founded  was  the  debt 
of  Settle.  Faircloth  was  only  liable  as  indorser.  As  to  Set- 
tle, it  was  given  for  the  purchase  of  the  land,  and  as  to  him 
and  his  fiimily,  it  would  be  superior  to  the  homestead,  should 
one  be  claimed  by  them.  As  to  Faircloth  and  his  family,  it 
is  only  a  simple  debt.  His  indorsement  had  for  its  oonsid- 
eration  entirely  another  tract  of  land.  As  to  that  tradf  it 
would  be  a  debt  for  the  purchase-money,  but  as  to  the  tract 
sold  to  Settle,  it  is  not  a  debt  for  the  purchase-money.  Had 
Settle  paid  any  portion  of  the  purchase-money,  the  sale  of  the 
land,  under  section  3628  of  the  Code,  would  convey  the  titk 
to  the  purchaser  at  the  sheriff's  sale.  But  as  it  is.  Settle 
having  paid  nothing,  nothing  was  sold  belonging  to  hioii 
and  the  purchasers  got  nothing  in  the  land  under  their  lien 
against  Settle.  As  to  Faircloth,  they  got  his  title,  snigeet  to 
the  homestead,  since  his  obligation  was  only  as  indorser. 
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What  might  be  the  equities  of  the  holder  of  this  note,  as 
against  Faircloth,  it  is  not  necessary  to  decide.  They  do  not 
come  before  this  Ck>urt  as  holders  of  the  note,  but  as  pur- 
chasers at  the  sale,  and  they  stand  only  on  their  rights  as 
such.  Had  they,  before  the  sale,  tendered  to  the  administra-* 
tor  the  amount  of  the  other  note,  perhaps  equity  would  have 
compelled  him  to  make  a  title  to  Settle,  and  then  the  land 
might  have  been  sold  with  a  clear  title  and  for  a  full  price, 
as  the  property  of  Settle,  though  even  then  the  widow's 
right  of  dower  might  be  in  the  way,  since  the  title  was 
clearly  in  Faircloth  at  his  death :  Day  V8.  Solomotij  40  Q^ 
R,  32. 

2.  Upon  the  other  point,  we  have  decided,  in  40  Georgia 
Reports,  293,  that  of  the  land  be  sold  pending  the  applica- 
tion for  homestead,  the  purchaser  buys  subject  to  the  final 
judgment.  The  application  is  pendente  lUcj  and  such  is  also 
the  provision  of  the  Code,  section  2018. 

Judgment  reversed. 


John  Audulph,  plaintiflP  in  error,  vs.  J.  W.  Joset,  admin- 
istrator, defendant  in  error. 

(Bt  two  /vdoks.)  When  a  motion  wa9  made  to  set  aside  a  verdict  on 
the  ground  that  the  defendant — the  loosing  party — was  prevented  from 
attending  the  trial  by  serious  sickness : 

MM,  That  in  such  a  case  it  is  not  necessary  to  file  a  brief  of  the  tes- 
timony given  at  the  trial,  and  it  may  be  error  in  the  Court  to  refuse  the 
motion  for  that  reason.     20th  February,  1872. 

Practice.  New  trial.  Before  Judge  Clark.  Webster 
Superior  Court.     March  Term,  1871. 

In  1848  Josey,  as  administrator  of  Henry  Audulph,  filed 
a  bill  for  account  and  settlement  against  John  Audulph  and 
one  Rogers.  They  answered,  denying  the  allegations.  In 
March^  1871,  a  decree  was  taken  against  John  Audulph. 
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Next  day  be  appeared,  showed  that  he  had  been  kept  aw&y 
from  the  Court  by  his  illness,  and  said  he  had  a  good  defense 
to  the  action,  and  moved  to  set  said  judgment  aside.  He 
excused  himself  for  not  filing  a  brief  of  the  evidence  because 
he  was  absent,  and  his  attorney  having  died  since  the  answer 
was  filed,  he  did  not  know  what  the  evidence  was.  When 
his  attorney  died  did  not  appear. 

The  Court  superseded  the  judgment  and  ordered  the  com- 
plainant to  show  cause  at  the  next  term  why  the  judgment 
should  not  be  set  aside.  When  the  cause  came  up  for  hear- 
ing, the  Court  dismissed  the  motion  because  no  brief  of  the 
evidence  was  filed.     This  is  assigned  as  error. 

C.  T.  GoODE ;  C.  B.  WoOTEN,  for  plaintifi*  in  error. 

B.  S.  WoRRiLii,  by  W.  A.  Hawkins,  for  defendant.  As 
to  new  trials :  49th  Common  Law  Rule;  4  Ga.  B.,  101 ;  5th, 
399;  7th,  436;  23d,  493;  15th,  103. 

McCay,  Judge. 

If  the  facts,  stated  by  the  movant,  justified  the  granting 
of  the  motion,  we  do  not  think  it  ought  to  be  refused  because 
he  has  not  filed  a  brief  of  the  testimony  given  in  at  the  trial. 
In  the  first  place,  he  was  not  there  to  hear  it,  and  the  very 
foundation  of  his  motion  is  that  he  was  prevented  from  be- 
ing there  by  providential  cause.  This  is  not  strictly  a  mo- 
tion for  a  new  trial.  No  error  is  complained  of  in  either 
the  Court  or  the  jury.  It  is  rather  in  the  nature  of  a 
motion  to  set  aside  the  judgment,  for  the  reason  that^  for  the 
reasons  stated,  the  defendant  could  not  be  present  to  put  in 
hi^  defense.  The  evidence,  as  given  in,  sheds  no  light  at  all 
upon  the  propriety  of  the  motion.  The  case  stands  upon  the 
footing  of  a  judgment  against  a  dead  man,  or  a  judgment  ob- 
tained by  fraud.  It  is  an  accident.  And  if  the  Court  is 
satisfied,  from  the  evidence  before  it,  that  this  accident  did 
occur,  and  that  the  defendant's  case  has  been  passed  ufon  to 
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his  injury,  when  he  was  providentially  absent,  we  do  not 
think  the  rule  of  Court  requiring  him,  on  motions  for  new 
trial,  to  file  a  brief  of  the  testimony,  is  applicable  to  the  case. 

We  do  not  pass  upon  the  merits  of  the  motion,  as  that 
question  has  not  been  decided  by  the  Judge,  though  we  in- 
cline to  think  the  motion  ought  to  be  granted. 

Judgment  reversed. 


Neil  McKay  et  aZ.,  plaintiffs  in  error,  vs.  George  Ken- 

DRiCK  et  aLj  defendants  in  error. 

(Bt  two  judges.)  1.  Where  a  defendant  in  ejectment  relies  on  seven 
years'  adverse  possession,  under  color  of  title,  he  can  claim,  nnder  such 
title,  only  so  much  of  the  land  as  the  largest  description  in  his  deed 
-will  embrace. 

2.  If,  at  the  time  his  grantor  makes  the  deed  to  him,  such  grantor^  by 
accident  or  design,  points  out  more  land  than  the  largest  description  in 
the  deed  will  embrace,  and  the  defendant  takes  possession  of  the  whole 
tract  so  pointed  out,  he  is  in,  as  to  the  overplus,  only  by  the  pedis pos* 
sessio,  and  cannot  set  up  prescriptive  title  as  to  that  part  unless  he  has 
80  held  it  for  twenty  years. 

3.  The  lessor  of  the  plaintiff  can  recover  of  a  mere  intruder  upon  prior 
possession  alone. 

4.  Where  the  lessor  of  the  plaintiff  is  ejected,  he  cannot  be  said  to  have 
voluntarily  abandoned,  because  he  does  not  resume  possession  imme- 
diately on  the  land  becoming  vacant  again,  especially  where  the  de- 
fendant's witnesses  testify  that  no  such  vacancy  ever  occurred.  20th 
February,  1872. 

Ejectment.      Prescription,   etc.      Before  Judge  Clark. 
Sumter  Superior  Court.     April  Term,  1871. 

For  the  facts  see  the  opinion. 

Hawkins  &  Gxtebry,  for  plaintiffs  in  error. 

Hawkins  &  Burke,  for  defendants. 
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MOKTGOMEBY^  Judge. 

This  was  an  action  to  recover  a  lot  in  the  city  of  AmericiUy 
containing  two  and  a  half  acres,  known  as  the  Bailey  lot 
The  evidence  shows  that  there  is  a  piece  of  ground  somewhat 
of  the  shape  of  an  isosceles  triangle,  with  its  base  along  or 
near  the  Southwestern  Railroad,  and  the  apex  at  the  bridge 
across  Muckalee  creek,  at  which  point  Lamar  and  Hill 
streets  (the  two  streets  which  form  the  two  equal  sides  of  the 
isosceles  triangle)  meet.  The  base  of  the  triangle  is  to  the 
east,  and  the  apex  rests  on  Muckalee  bridge  on  the  west 
This  piece  of  ground  was  originally  divided  into  three  lots: 
the  Faut  lot  on  the  east,  the  Bailey  lot  of  two  and  a  half 
acres  in  the  middle,  and  the  wagon-yard  lot  on  the  west,  in 
the  point  of  the  triangle,  and  containing  one  and  a  half  acres. 

In  1854,  Neil  McKay  bought  the  Bailey  lot  firom  ooe 
Duckworth,  and  went  into  possession.     In  1866  it  was  sold 
as  McKay's  property  under  execution,  and  bought  by  Jdin 
W.  Fletcher,  McKay's  brother-in-law,  who  seems  to  have 
bought  it  in  for  McKay,  as  he  permitted  him  to  remain  in 
possession.     McE[ay  continued  in  possession,  eithw  by  him- 
self or  his  tenants,  up  to  some  time  in  1858,  when  he  was, 
through  his  tenant,  Mrs.  Mays,  evicted  by  the  defendant, 
who  claimed  the  lot  under  a  deed  firom  the  sheriff,  dated  in 
February,  1858,  which  purported  to  convey  to  him  ''all  that 
parcel  of  land,  being  and  lying  in  the  city  of  Americas, 
known  and  distinguished  as  the  Wagon  Tard  lot,  lying  be- 
tween the  two  streets  leading  to  the  bridge  and  Muckalee 
creek,  and  running  down  to  a  point  at  said  bridge,  contain- 
ing two  and  a  half  acres,  more  or  less."     This  sheriff's  sale 
took  place  under  an  execution  against  the  owner  of  the  Wag- 
on Yard  lot,  and  the  sheriff,  in  putting  the  defendant  in  pos- 
session, through  ignorance  of  the  eastern  boundery  of  the 
Wagon  Yard  lot,  pointed  out  the  eastern  boundery  of  the 
Bailey  lot,  as  the  eastern  line  of  the  lot  covered  by  his  deed. 

Defendant  found  Mrs.  Mays  in  possession  of  the  east^n 
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portion  of  the  land  thus  pointed  out,  and  demanded  that  she 
should  attorn  to  him,  which  she  refused,  saying  she  was  the 
tenant  of  McKay.  Whereupon,  defendant  threatened  to 
evict  her,  and  under  this  threat  she  consented  to  attorn  to 
him.  ^ 

Plaintiff  showed  no  title  back  of  Duckworth's  deed.  De- 
fendant relied  on  adverse  possession  under  color  of  title. 
As  to  whether  his  possession  had  been  continuous  or  not 
there  was  much  conflict  of  evidence — his  witnesses  testifying 
positively  that  it  had  been,  while  plaintiff's  witnesses  testi- 
fied equally  positively  that  it  had  not  been.  Defendant's 
position  on  this  point  was,  that  the  adverse  possession  was 
either  continuous  or  it  was  not;  if  continuous,  the  statutory 
bar  prevailed,  if  not,  as  plaintiff  could  only  recover,  if  he 
recovered  at  all,  upon  his  prior  possession,  his  failure  to 
take  possession,  upon  the  temporary  abandonment^  by  defen- 
dant, amounted  to  an  abandonment  on  his  part  without  any 
animus  revertendi,  and  that,  therefore,  he  must  fail. 

The  Court  charged  the  jury,  *'  If  McKay  was  in  posses- 
sion when  the  sheriff  sold  to  Fletcher,  Fletcher  can  recover 
on  the  possession  of  McKay  against  an  intruder."  '^  The 
defendant's  possession  must  be  covered  by  his  deed  from  the 
sheriff.  If  he  bought  the  Wagon  Yard  lot  at  sheriff's  sale, 
and  this  property  (the  premises  in  dispute)  was  in  the  Wag- 
on Yard  lot,  and  he  was  in  the  continued  possession  for 
seven  years  before  suit  brought,  the  jury  must  find  for  the 
defendants.  But  if  the  property  sued  for  was  outside  of  the 
Wagon  Yard  lot,  the  deed  from  the  sheriff  cannot  cover  it, 
and  he  has  no  paper  title,  and  for  his  possession  to  avail 
him  it  must  have  been  for  twenty  years." 

The  jury  found  for  the  defendants,  and  plaintiffs  moved 
for  a  new  trial,  among  other  grounds,  because  the  verdict  was 
contrary  to  the  evidence  and  the  charge  of  the  Court.  The 
Court  refused  a  new  trial.  In  this  we  think  the  Court 
erred.  The  verdict,  in  our  opinion,  was  contrary  to  the  evi- 
dence and  the  charge,  as  herein  quoted,  which  was  the  law 
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applicable  to  the  case:    Oode^  3290;  6  Ga.  R.,  39;  llth^ 
119;  30th,  652. 

The  evidence  shows  that  McKay  was  in  possession  when 
the  sheriff  sold  to  Fletcher ;  apd  the  defendant's  deed  cannot 
possibly  cover  more  than  one  acre  of  the  Bailey  lot,  in  any 
view  that  can  be  taken.  As  to  the  remaining  portion  he 
was  clearly  an  intruder.  Hence,  we  think  a  new  trial  should 
have  been  granted,  and  reverse  the  judgment  of  the  Goarfc 
below,  upon  the  grounds  stated  in  the  head  notes. 


William  D.  Owens,  plaintiff  in  error,  vs,  M.  L.  Sandebs, 

defendant  in  error. 

(Bt  two  judges.)  1.  A  new  trial  will  not  be  granted  only  because  a 
yerdict  is  too  small  in  trespass  vi  et  armiSf  unless  it  ia  shockiog'j 
against  the  eyidence.     (B.) 

2.  Where,  in  an  action  for  damages  for  an  assault  and  battery  by  the  de- 
fendant upon  the  plaintiff,  the  defendant  was  a  witness  and  was  ex- 
amined in  full  upon  the  case,  and  during  the  trial  a  bill  of  indictment, 
with  a  plea  of  guilty,  for  the  same  beating,  and  a  judgment  affixing  a 
fine  of  two  hundred  dollars  was  introduced  by  the  defendant  in  mitiga- 
tion of  damages — and  after  the  evidence  was  closed  and  the  argnmeot 
of  the  counsel  on  both  sides  to  the  jury  concluded,  the  Court  permitted 
the  defendant  to  be  re-introduced  for  the  purpose  of  stating  hx^ 
calculated  to  show  that  he  had  pleaded  guilty  under  a  mistaken  impres- 
sion deprived  from  the  Solicitor  (General,  that  it  weuld  be  ehefl|>er  to 
plead  guilty  than  to  attempt  to  defend  and  that  the  fine  would  be  very 
small : 

Hddj  That,  if  no  reason  was  shown  why  this  evidence  was  not  offered  br 
fore  the  case  was  closed  and  the  argument  heard,  the  admisfion 
of  it,  at  the  time,  was  not  fair  to  the  plaintiff,  and  a  new  trial  ought  to 
be  granted. 

8.  Whether  the  evidence  was  admissible  is  questionable.  (B.)  SOch 
February,  1872. 

Practice  in  Superior  Court.    Before  Judge  Clabk.    Web- 
ster Superior  Court.    September  Term,  1871. 
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Owens  sued  Sanders  for  beating  Iiim.  Sanders  pleaded 
only  not  guilty.  Plaintiff  put  in  evidence  the  beating  and 
its  circumstauceSi  and  his  damages  by  loss  of  time^  etc.  San- 
ders, for  himself,  testified,  at  large,  as  to  the  beating  and  its 
circumstances,  and,  to  mitigate  damages,  introduced  a  bill  of 
indictment,  by  which  it  appeared  that  he  had  been  indicted 
and  had  been  fined  $200  00  therefor ;  and  he  swore  that  he 
had  paid  said  fine.  The  cause  was  argued,  and  then  the 
Court  allowed  Sanders  to  testify,  over  plaintiff's  objection, 
that  when  he  was  indicted  his  counsel  advised  him  to  plead 
not  guilty,  but  after  consulting  with  the  Solicitor,  who  said 
the  fine  would  be  light,  he  and  his  counsel  agreed  to  said  plea 
of  guilty. 

The  jury  found  for  plaintiff  for  $30  00  and  costs. 

Plaintiff  moved  for  a  new  trial,  upon  the  grounds  that  the 
verdict  was  too  small,  under  the  evidence,  and  that  the  Court 
erred  in  allowing  Sanders  to  make  said  additional  statements 
after  the  argument  was  over.  A  new  trial  was  refused  and 
error  is  assigned  on  said  grounds. 

Hawkins  &  Guerby,  for  plaintiff  in  error.  Defendant 
could  not  dispute  or  explain  his  plea  of  guilty  to  the  indict- 
ment :  K.  Code,  sec.  3700.  Sanders'  pleadings  and  evidence, 
62. 

B.  S.  WoRRiLL ;  J.  L.  WiMBERLY,  by  W.  A.  Hawkins, 
for  defendant.  As  to  allowing  the  additional  evidence :  41 
Ga.  R.,  423 ;  24th,  384. 

McCay,  Judge. 

1.  Although  this  is  a  very  small  verdict,  under  the  facts 
of  the  case,  we  would  not  disturb  it  did  we  think  there  was 
no  error  in  the  Judge.  The  jury  is  the  tribunal  to  assess 
<3amages,  and  though  we  do  not  think  they  have  done  full 
J  ustice  to  the  plaintiff,  we  are  of  opinion  that  the  case  is  not 
so  shock!  qg  an  one  as  to  demand  our  interference. 
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2.  Bat  we  do  not  think  the  defendant,  under  the  circQin- 
stanoeSi  had  the  right  to  go  again  upon  the  stand  to  explain 
and  rebut  the  effect  of  his  plea  of  guilty.  He  had  been  foUj 
examined.  The  record  of  the  indictment,  the  plea  and  the 
judgment  were  his  own  evidence,  introduced  bj  himself.  He 
had  a  fair  opportunity  to  explain  it  when  he  was  regularlj 
on  the  stand.  We  are  not  clear  that  he  could  explain  i(.  If 
his  statement  amounts  to  anything,  it  goes  to  show  that  he 
pleaded  guilty  under  a  false  impression,  derived  firom  the 
statements  of  the  Solicitor  General,  and  his  evidence  goes 
rather  to  explain  and  contradict  the  record.  At  any  rate,  it 
was  not  fair  to  the  plaintiff  to  permit  this  explanation,  at  the 
time,  it  was  made.  Doubtless  it  was  the  argument  of  the 
plaintiff's  counsel,  the  conclusions  he  drew  from  the  plea  of 
guilty,  that  prompted  this  explanation.  This  was  after  the 
case  had  closed,  and  the  plaintiff's  witnesses  probably  gone. 
It  is  rather  dangerous  to  the  rights  of  parties  to  permit  new 
evidence  at  all,  under  such  circumstances.  But  if  there  bad 
been  a  mistake,  or  new  evidence  be  then  just  discovered,  the 
ends  of  justice  authorizes  it.  But  no  reason  at  all  was  here 
given  why  it  was  not  introduced  before.  It  was  in  the  breast 
of  the  defendant,  and  he  had  a  full  opportunity  to  tell  it. 

It  would  be  a  very  dangerous  rule  to  permit  one  of  the 
parties,  though  legally  a  witness,  to  sit  by,  listen  to  the  ar- 
gument of  his  opponent  before  the  jury,  and  when  a  point  is 
made  upon  the  effect  of  his  own  documents,  stop  the  cause 
and  put  himself  up  as  a  witness  to  explain  and  rebut  it. 
True,  the  propriety  of  the  matter  ought,  as  a  general  rule,  to 
rest  with  the  Judge,  but  we  think  there  ought  always  to  be 
some  reason  given. 

Had  this  verdict  been  fully  up  to  a  fair  compensation  to 
the  plaintiff,  we  should  not  disturb  it.  But  as  we  think  this 
evidence  was  not  properly  admitted,  and  especially  as  the 
evidence  is  of  very  doubtful  legality,  we  overrule  the  judg- 
ment of  the  Court  refusing  a  new  trial. 

Judgment  reversed. 
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T.  C-  Bbown,  plaintiff  in  error,  V8.  William  C.  Gill,  de- 
fendant in  error. 

(Bt  two  judges.)  If  a  levy  be  made  of  a^.  fa,  founded  on  a  debt  con- 
tracted prior  to  Jone,  1866,  and  there  be  no  affidavit  of  payment  of 
taxes,  as  required  by  the  fiflh  section  of  the  Act  of  .1870,  the  defend- 
ant may  stop  the  progress  of  the^.  /a.  by  affidavit  of  illegality.  27th 
Febmary,  1872. 

Illegality.  Relief  Act  of  1870.  Before  Judge  Clabk. 
Lee  Superior  Court    September  Term,  1871. 

In  December,  1861,  Gill  sued  out  an  attachment  against 
Brown's  property,  on  a  note  dated  the  8th  of  October,  1860, 
and  indorsed  by  Brown  to  Gill.  Judgment  was  entered  by 
default  in  April,  1871.  When  the  attached  property  was 
about  to  be  sold,  Brown  made  oath  that  the  Ji.fa.  was  pro- 
ceeding illegally,  because  the  said  debt  was  contracted  prior  to 
June,  1865,  and  had  never  been  scaled  under  the  Belief  Acts ; 
and  he  claimed  the  right  to  scale  it  because,  during  the  war, 
he  had  lost  nine-tenths  of  his  property — say  $5C,000;  be- 
cause he  had  not  notice  of  said  suit ;  because  Gill  filed  no 
affidavit  as  to  the  payment  of  taxes  as  required  by  the  Relief 
Act  of  1870,  either  before  he  took  said  judgment  or  before  he 
caused  the  levy  of  thefi.fa,  to  be  made.  This  affidavit  was 
demurred  to.  The  Court  dismissed,  with  leave  to  Brown 
to  move  to  dismiss  the  levy.  That  is  assigned  as  error  by 
JBrown. 

Vason  &  Davis,  by  Clark  &  Goes,  for  plaintiff  in  error. 

C.  B.  WoOTEN,  for  defendant. 

MoCay,  Judge. 

It  is  true -that  the  Act  of  October  13th,  1870,  only  pro- 
vides for  an  affidavit,  in  case  the  plaintiff  makes  one.  In 
stich  case,  by  the  fifth  section,  the  defendant  may  deny  the 
troth  of  the  plaintiff's  affidavit.     But  the  spirit  of  the  pro- 

Vol.  xliv— 41. 
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vision  applies  as  well  to  the  case  of  the  plaintiff  undertaking 
to  go  on  without  the  affidavit. 

But|  independently  of  this^  it  is  clear  that  section  fifUi  of 
the  Act  makes  it  illegal  for  the  plaintiff  to  proceed  witboat 
the  affidavit.  Why  should  not  an  affidavit  of  illegality  ap- 
ply as  well  to  this  illegal  proceeding  as  to  any  other  proceed- 
ing illegally  ? 

We  see  no  reason  why  it  should  not.  Section  3614  of  the 
Code  authorizes  the  defendant  to  stop  the  plaintiff  by  affida- 
vit, etc.,  whenever  the  execution  is  proceeding  ill^lly. 
Under  that  section,  if  not  under  the  fifth  section  of  the  Act 
of  October  13th,  1870,  this  proceeding  is  authorized. 

Judgment  reversed. 


WiiiiiiAM  H.  Brewer,  plaintiff  in  error,  vs.  James  M. 

Broadfield,  defendant  in  error. 

(By  two  judges.)  1.  Upon  a  motion  to  dismiss  a  snit  for  the  want  of 
the  affidavit  required  by  the  Relief  Act  of  1870,  it  is  not  error  in  the 
Court  to  hear  and  pass  upon  the  evidence  offered  in  support  of  the 
motion,  especially  where  no  objection  is  made  at  the  time. 

2.  No  allegations  in  the  declaration,  which,  if  true,  would  excoae  the 
payment  of  taxes  under  the  Relief  Act  of  1870,  will  dispense  with  the 
affidavit  required  by  the  Act,  unless  sworn  to.    20th  Febroaiy,  1872. 

Relief  Act  of  1870.  Tax.  Before  Judge  Clark.  Sum- 
ter Superior  Court.     October  Term,  1871. 

This  was  complaint  by  Brewer,  as  agent  of  Kapp  &  Dann, 
upon  two  notes  made  by  Broadfield  in  1862,  at  Americus, 
Greorgia,  payable  to  Kapp  &  Daun,  or  bearer.  The  case 
was  dismissed  under  the  circumstances  stated  in  the  opinion. 
That  dismissal  is  assigned  as  error. 

Hawkins  &  Guerry,  for  plaintiff  in  error. 
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C.  T.  GooDE,  for  defendant. 
McCay,  Judge. 

This  was  an  action  on  a  promissory  note,  dated  before 
June,  1866,  originally  brought  in  the  name  of  '^William  H. 
Brewer,  agent.''  Plaintiff  amended  his  declaration,  by  in- 
serting, after  the  word  agent,  the  following  words:  "for 
Kapp  &  Daun,  who  sue  for  the  use  of  Jacob  Kapp,  a  citizen 
of  the  State  of  New  York." 

After  the  amendment  had  been  allowed,  defendant  moved 
to  dismiss  the  action  on  the  ground  that  the  tax  affidavit 
required  by  the  Act  of  1870  had  not  been  filed.  Defendant 
proved  by  a  witness  introduced,  that  Kapp  left  the  State  in 
1863 ;  that  he  had  seen  him  since  the  war  in  New  York ; 
that  Daun,  one  of  the  firm  of  Kapp  &  Daun,  lived,  and  had 
lived  all  the  while  in  Atlanta,  Georgia.  Whereupon,  the 
Ck)urt  dismissed  the  case  without  referring  it  to  a  jury.  No 
objection  was  made  by  the  plaintiff,  at  the  time,  to  the 
Court's  passing  upon  the  question  as  to  whether  the  case  was 
such  an  one  as  required  the  tax  affidavit  to  be  filed.  No 
proof  was  made  that  the  paper  belonged  to  Kapp,  or  that  the 
partnership  had  been  dissolved.  The  plaintiff  excepted  to 
the  ruling  of  the  Court  on  two  grounds :  Ist.  Because  the 
Court  erred  in  determining  to  hear  and  pass  judgment  on 
the  question  presented  by  the  motion  to  dismiss,  and  the 
evidence  introduced  in  support  thereof.  2d.  Because  the 
Court  erred  in  dismissing  the  case  at  all. 

If  the  plaintiff  desired  a  jury,  he  could  have  obtained  one 
by  asking  for  it.  If  allegations  in  the  declaration  are  held 
as  a  sufficient  substitute,  without  proof  of  their  truth,  for  the 
affidavit  required  by  the  Act,  the  law  is  nugatory. 

We  affirm  the  judgment. 
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Horne  vs,  Spirey. 

J.  R.  G.  and  T«  N,  W.  Hobne,  administrators,  plaintiffs  in 
error,  vs.  L,  Er  Spivet,  defendant  in  error* 

(McCat,  Ja%e,  haTing  been  eonnad  below,  £d  not  preridaj 

1.  An  execatkm  fonnded  on  an  award  against  admiaistraton  in  their 
representatire  capacity,  which  has  been  made  the  jadgment  of  the 
Gonrti  must  follow  the  award,  and  can  only  issue  ajpdnst  sach  adnun- 
istrators  m  thetr  representative  character,  to  be  levied  of  the  goods, 
etc. ,  of  their  intestate. 

2.  If  the  ezecotion,  on  snefa  an  award,  is  issued  i^ainst  the  property  of 
the  intestate,  and  if  none  be  foaad,  then  against  the  individoal  prop- 
erty of  the  administrators^  it  is  a  nnllity,  so  far  as  it  seeks  to  subject 
the  indiyidual  property  of  the  administrators  to  the  payment  of  the 
debt,  and  if  such  j^operty  is  levied  on,  upon  affidavit  of  illegality,  the 
fftcts  not  being  controverted,  the  Court  should  sustain  the  affidavit  of 
illegality. 

Illegalitj.    i^.  fas*    Administrators.    Tried  before  Jadge 
CuLBK.    Sumter  Superior  Court*    October  Term,  1871. 

The  facts  are  in  the  opinion. 

Hawkins  &  Guebrt,  for  phintifis  in  error. 

C.  T.  Goode;  W.  a.  Hawkins;  A.*  R.  Brown^  for  de- 
fendants. 

MONTQOMERY,  Jcidge. 

The  plaintifis  in  error,  as  administrators  of  John  E.  J. 
Horne,  submitted  to  arbitration  certain  claims  held  against 
the  estate  by  Mary  E.  Byrd  and  the  defendant  in  error.  The 
arbitrators  made  their  award,  by  which  the  amount  due  the 
defendant  in  error  was  awarded  against  the  estate,  and  the 
administrators  directed  to  sell  certain  property  of  the  estate 
and  appropriate  the  proceeds  to  the  payment  of  the  debt  of 
Spivey,  among  other  debts,  Spivey  claiming  as  assignee  of  an 
heir  of  the  estate.  The  award  is  expressly  against  the  ad- 
ministrators in  their  representative  capacity,  and  that  "  the 
assets  in  the  hands  of  Joel  B.  G.  Horne  and  Thomas  K  W. 
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Home,  as  the  administrators  of  John  E.  J.  Horn,  deoeased, 
are  subjeot  to  the  chiiiiis  of  the  said  heirs/'  etc.  There  is  no 
award  against  the  administrators  personally.  The  award 
was  made  the  judgment  of  the  Court,  and  Spivey  took  out 
execution  to  be  levied  de  bonis  iesiatoris  et  d  non^  eta  The 
administrators  filed  an  affidavit  of  illegality  on  the  execution 
being  levied  on  their  individual  property.  The  Court  over- 
ruled the  affidavit,  and  ordered  the  levy  to  proceed.  This 
was  error.  Had  tlie  arbitrators  intended  to  find  waste,  we 
think  they  would  have  said  so.  On  the  contrary,  there  is 
evidence  that  they  tliought  the  administrators  had  faithfully 
fulfilled  their  trust  The  award  provides  for  the  appoint- 
ment of  commissioners  to  take  possession  of  the  land  of  the 
estate  and  sell  it,  and  appoints  the  administrators  themselves 
the  commissioners. 
Judgment  reversed. 


James  H.  Nelms,  plaintiff  in  error,  vs.  Clabk  &  Morgan, 

defendants  in  error. 

(Bt  Tiro  lUDOEa.)  Where  a  mill  was  erected  in  1866,  and  used  in  the 
ordinary  manner  since,  until  1871,  and  a  bill  is  filed  to  enjoin  the  mill 
owner  from  allowing  the  ebb  and  flow  of  the  water  below  th«  mill, 
caused  by  the  usual  stopping  and  opening  of  the  gate,  on  the  ground 
that  it  produces  sickness  in  the  neighborhood,  with  special  damage  to 
the  plaintiff,  and  it  appears,  by  affidavits,  that  there  is  much  conflict  of 
testimony,  as  to  the  fact  of  the  damage,  and  as  to  the  ebb  and  flow  be  - 
ing  the  cause  of  the  sickness,  it  is  no  abuse  of  the  discretion  of  the 
Court  if  he  refuse  the  injunction  until  the  facts  are  passed  upon  by  a 
jury.    27th  February,  1872. 

Injunction.  Nuisance.  Before  Judge  Clark,  Sumter 
Superior  Court.     October,  1871. 

Nelms  averred  as  follows :  He  had  for  ten  years  owned  a 
plantation^  on  which  was  a  good  and  commodious  dwelling, 
within  a  quarter  of  a  mile  of  a  good  mineral  spring,  belong- 
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ing  to  Glass.  Neltns'  family  lived  in  the  dwellings  enjoyed 
excellent  health  and  fine  social  intercourse  with  the  many 
visitors  to  said  springs.  In  1867,  Clark  built  a  dam  across 
Chattahoochee  creek,  within  a  mile  and  a  half  of  said  dwel- 
ling, and  erected  there  a  grist-mill.  Morgan  has  bought  a 
half  interest  in  the  premises,  and  they  are  running  said  mill 
regularly.  Now  Nelms'  family  are  very  sickly,  because  of 
the  malaria  produced  by  this  dam,  and  especially  by  the  al- 
ternate overflow  and  drying  off  of  the  land  below  said  mill. 
When  the  mill  runs  the  land  overflows,  and  when  it  ceases 
the  surplus  water  runs  off  and  the  sun  dries  the  land  below. 
The  health  of  the  neighborhood  has  been  so  impaired  that 
visitors  no  longer  visit  said  springs. 

Glass  sued  Clark  &  Morgan  for  damages  to  the  springs, 
and  obtained  a  verdict  for  $300  00,  but  they  protected  them- 
selves under  the  Homestead  Act  from  any  payment  Nelms 
also  has  sued  them  for  damages,  but  the  crowded  dockets 
have  prevented  him  from  getting  a  hearing,  and,  defendants 
being  insolvent,  a  verdict  will  do  him  no  good.  He  has 
offered  to  buy  the  mill  at  such  a  price  as  disinterested  persons 
would  put  upon  it,  but  Clark  &  Morgan  refused  to  sell  in 
that  way.  He  prayed  the  Chancellor  to  enjoin  Clark  &  Mor- 
gan from  further  damming  up  said  creek  and  using  said  mill. 

In  answer  to  a  rule  to  show  cause  why  injunction  should 
not  issue,  defendants  answered  that  the  diseases  of  Nelms' 
family,  if  increased,  were  due  to  other  causes  than  said  dam 
and  said  ebb  and  flow  of  the  water  from  the  mill ;  that  twice 
before  injunctions  had  been  refused  in  this  case^  and  onoe 
affirmed  by  the  Supreme  Court,  etc.  They  tendered  bond 
for  all  the  damages  Nelms  would  recover  in  said  suit. 

On  the  hearing,  very  many  affidavits  were  read,2>ro  and  cony 
as  to  the  question  of  the  increased  illness  of  the  neighbor* 
hood  and  whether  this  dam  and  mill  caused  it  The  Chan- 
cellor refused  the  injunction.    That  is  assigned  as  error. 

C.  T.  GooDE,  for  plaintiff  in  error. 
W.  A.  Hawkins,  for  defendant 
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MoCay,  Judge. 

We  do  not  care  to  go  into  the  question  of  the  real  rights 
of  the  plaintiff  in  this  case,  as  they  may  appear  on  a  trial  of 
the  issue.  The  question  now  is  only  on  the  injunction  until 
the  hearing.  It  seems  to  us  that  there  is  nothing  in  the 
case  to  require  the  harsh  remedy  of  an  injunction. 

This  mill  was  built  in  1866,  and  has  been  in  use  continu- 
ously since.  It  is  rather  a  bold  statement  to  say  that  a  great 
pressing  emergency  exists,  requiring  the  immediate  applica- 
tion of  an  injunction,  when  the  evil  complained  of  has  been 
going  on  for  four  or  five  years. 

Besides,  the  injunction  asked  for  is  one  of  very  questiona- 
ble right.  To  prevent  the  ebb  and  flow  of  this  water  as 
complained  of,  is  to  stop  the  mill  altogether.  Perhaps  to 
tear  down  the  dam.  We  think  Judge  Clark  was  right  in 
refusing  such  an  injunction,  until  a  jury  has  passed  upon 
the  very  conflicting  testimony  that  exists  as  appears  by  the 
affidavits.  Whether  the  sickness  is  caused  at  all  by  the  ebb 
and  flow,  seems  to  be  a  matter  of  opinion,  in  which  the  wit- 
nesses differ ;  and  it  is  a  well  settled  practice,  that  in  a  case 
of  this  kind  the  Judge  ought  to  wait  for  the  verdict  before 
he  applies  so  harsh  a  remedy  as  an  injunction. 

There  are  other  important  questions  in  this  case,  but  as  we, 
at  present,  only  intend  to  pass  upon  the  propriety  of  granting 
a  temporary  injunction,  we  will  not  discuss  them,  since,  for 
the  reasons   given,  we  think  there  ought  not  to  be  an  in- 
junction until  the  questions  made  have  been  tried  by  a  jury« 

Judgment  affirmed. 
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BoAZ  Kitchens  et  al.,  plaintiff  in  error^  vs,  R.  H.  Hutch- 
ins,  defendant  in  error. 

(Bt  two  judqbs.)     1.  Where  the  bill  of  exceptions  and  the  record  are 

yariant  the  latter  governs. 
2.  Where  counsel  moved  a  continuance  on  the  ground  of  sickness  of  his 

client,  and  stated  in  his  place  that  he  could  not  safely  goto  trial  became 

he  needed  his  client  to  prove  his  plea  of  relief,  and  the  opposing  coonsd 

offered  to  admit  the  facts  stated  in  such  plea,  the  motion  to  continue  was 

properly  overruled. 
8.  Papers  which  are  not  properly  a  part  of  the  record,  though  embodied 

in  it,  will  not  be  considered  by  this  Court. 
4.  Where  a  verdict  and  judgment  are  had  against  two  defendants,  on  a 

joint  and  Several  contract,  and  it  appears  that  one  was  nerer  served, 

the  verdict  and  judgment  are  void,  only  as  to  the  one  not  served ;  the 

other  can  take  no  advantage  of  the  error, 
fi.  The  verdict  in  this  case  was  not  contrary  to  equity  and  justice,  nor  to 

the  evidence.    5th  March,  1872. 

Practice  in  Supreme  Court.  Continuances.  Judgments. 
Before  Judge  Clark.  Sumter  Superior  Court.  October 
Term,  1871. 

The  opinion  recites  the  necessary  facts. 

John  R.  Wobbill,  for  plaintiff  in  error. 

Lyon,  DeGbaffenbkid  &  Ibvin,  for  defendant. 

MoNTGOMEBY,  Judge. 

This  was  an  action  against  the  plaintiffs  in  error  by  Hutch- 
ins  on  two  joint  and  several  promissory  notes,  dated  before 
June,  1865.  One  of  the  notes  was  for  $500  00,  signed  bj 
both  defendants  as  principals ;  the  other  for  $800  00,  signed 
by  Kitchens  as  principal,  with  Humphries  as  security.  Hum- 
phries was  never  served.  Kitchens  filed  a  plea  under  the 
Kelief  Laws.  When  the  case  was  called  for  trial,  counsel  for 
Kitchens  moved  for  a  continuance  on  account  of  the  absence 
of  Kitchens,  who  was  too  sick  to  attend  Court,  by  whom  he 
expected  to  prove  the  facts  alleged  in  his  plea  of  relief.  The 
opposing  counsel  offered  to  admit  the  facts  stated  in  the  plea. 
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Whereupon,  the  Court  overruled  the  motion.  The  case  was 
tried  on  the  20th  October,  1871,  and  a  verdict  and  judgment 
were  had  by  the  plaintiffs  against  boih  defendants.  At  the 
same  term  of  the  Court  Kitchens  moved  for  a  new  trial,  on  the 
following  grounds:  let.  Because  the  Court  erred  in  refusing 
a  continuance.  2d.  Because  the  Court  erred  in  allowing 
counsel  for  plaintiff  to  take  a  verdict  and  enter  up  judgment 
against  defendants,  when  Humphries  signed  one  of  said  notes 
as  security,  and  was  not  sued  as  such.  3d.  Because  the 
Court  erred  in  allowing  verdict  and  judgment  against  defen- 
dants in  the  absence  of  any  process  to  the  declaration  against 
Humphries.  4th.  Because  the  Court  erred  in  allowing  judg- 
ment against  defendants,  when  plaintiff's  writ  showed,  by  the 
sheriff's  return  thereon,  an  entry  of  not  to  be  found  as  to 
Humphries.  5th.  Because  the  verdict  was  contrary  to  evi- 
dence, equity  and  justice. 

1.  The  Court  overruled  the  motion  for  a  new  trial.   There 
is  no  evidence  in  the  record  that  there  was  an  adjourned  ses- 
sion of  the  October  Term  of  the  Court.     On  the  27th  day  of 
November,  more  than  a  month  after  the  trial,  and,  it  is  pre- 
sumed, after  the  adjournment  of  the  Court,  Kitchens  made 
an  affidavit  before  the  Ordinary  that  he  had  paid  one,  if  not 
both,  of  the  notes  sued  on.    On  the  2d  of  December,  the  very 
day  on  which  the  bill  of  exceptions  is  certified  by  the  Judge, 
Kitchens  made  another  affidavit,  that,  as  to  the  $600  00  note, 
he  was  only  surety  for  Humphries.     The  note,  as  stated,  is 
Bigned  by  him  as  principal,  and  no  evidence  was  offered  on 
the  trial  that  he  signed  only  as  surety.     Whether  the  affida- 
vits were  ever  submitted  to  the  Judge  of  the  Superior  Court, 
and  if  so,  for  what  purpose,  does  not  appear.     They  could 
not  have  been  made  to  sustain  the  motion  for  new  trial,  for 
they  are  not  applicable  to  any  of  the  grounds  taken.    Copies 
of  these  affidavits  are  attached  to  the  transcript  of  the  record 
and  to  the  copy  bills  of  exceptions  furnished  the  Judges  of 
the  Supreme  Court.    How  they  got  there,  it  is  difficult  to 
say.    They  are  not  attached  to  the  original  bill  of  exceptions. 
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2.  Was  the  defendant  entitled  to  a  oontinuaDoe  on  the 

* 

showing  made  ?  Had  counsel  stated  that  he  oould  not  go 
safely  to  trial^  in  the  absence  of  his  client,  without  more,  he 
would  clearly  have  been  entitled  to  a  continuance:  Code, 
3473.  But  the  statement  of  the  reason  why  be  desired  his 
presence,  shows  that  it  was  rather  as  a  witness  than  as  an 
assistant  in  the  conduct  of  the  case,  that  his  presence  was 
needed ;  and  hence  the  offer  to  admit  the  facts,  by  the  oppo- 
site counsel,  that  defendant  was  expected  to  prove,  brought 
the  case  under  section  3472  of  the  Code,  and  the  continuance 
was  properly  denied.  If  the  notes,  or  either  of  them,  were 
paid,  as  alleged  in  the  affidavit  of  Kitchens  made  November 
27th,  1871,  and  this  fact,  and  that  Kitchens  would  prove  it, 
had  been  stated  in  the  motion  to  continue,  it  would  have 
entitled  the  defendant  to  the  continuance,  on  amending  his 
pleadings  by  plea  of  payment,  unless  the  fact  had  been  ad- 
mitted. 

3.  Perhaps  if  the  motion  for  a  new  trial  had  contained  the 
facts  set  forth  in  the  affidavits  of  November  27th  and  Decem- 
ber 2d,  and  a  new  trial  asked  for  those  reasons,  and  the  affi- 
davits submitted  to  the  Judge  in  support  of  such  grounds,  he 
might  have  granted  the  new  trial.  As  it  does  not  appear 
ftbm  the  record  that  this  was  done,  the  mere  embodiment  of 
the  affidavits  in  the  record  cannot  make  them  a  part  of  it, 
and  they  cannot  be  considered  by  this  Court  in  the  shape  in 
which  they  are  brought  before  it. 

4.  As  to  the  judgment  being  against  Humphries,  who  was 
not  served,  and  who,  though  a  surety  on  one  of  the  notes,  was 
sued  as  principal.  The  notes  sued  on  are  joint  and  several, 
and  Kitchens  might  have  been  sued  alone.  Had  Humphries 
been  served,  plaintiff  could  have  stricken  his  name  and  pro- 
ceeded against  Kitchens  alone.  There  being  a  return  of  non 
est  inventvs  as  to  Humphries,  plaintiff  was  entitled  to  proceed 
against  Kitchens:  Code,  3274.  True,  the  judgment  is  void 
as  to  Humphries,  but  Kitchens  can  take  nothing  by  that. 

The  judgment  of  the  Court  is  affirmed.  (See  the  head- 
notes.) 
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The  judgment  of  the  Supreme  Court,  as  pronounced  from 
the  Bench,  was  arrived  at  with  the  copy  bill  of  exceptions 
before  the  Judges,  when  it  was  supposed  that  the  affidavits 
mentioned  were  intended  as  a  part  of  the  bill  of  exceptions, 
and  were  meant  to  show,  contrary  to  the  transcript  of  the 
record,  that  a  plea  of  payment  had  been  filed,  and  that  the 
defendant  would  have  proved  it  had  he  been  present  at  the 
trial.     Hence  the  first  proposition  laid  down  by  the  Court. 

The  Judge  below,  in  certifying  the  bill  of  exceptions,  says 
'^  there  was  no  point  made  before  the  Court  about  the  want 
of  process,  or  want  of  service  on  Humphries.^'  The  tran- 
script of  the  record  shows  there  was  process  against  Hum- 
phries. If  there  had  not  been,  it  is  not  clear  how  Kitchens 
could  have  taken  advantage  of  it. 


Jacob  Hiley,  plaintiff  in  error,  vs.  A.  J.  Hartridge,  de- 
fendant in  error. 

(Bt  two  judges.)  1.  When  a  defendant  permitted  judgment  to  be  ob- 
tained against  him  after  the  passage  of  the  Relief  Act  of  1868,  he  has 
had  his  day  in  Court,  and  cannot  afterwards  open  the  judgment  to  let 
ID  the  defenses  provided  for  by  that  Act. 

2.  When  a  levy  was  made  prior  to  the  Relief  Act  of  1870,  but  no  sale 
has  taken  place,  the  plaintiff  in  fi.  fa,  is  not  obliged  to  attach  his  affi- 
davit of  the  payment  of  taxes  to  the  execution,  under  the  fifth  section 
of  that  Acty  80  long  as  he  takes  no  steps  to  force  a  sale.  20th  Febru- 
ary, 1872. 

Kelief  Acts  of  1868  and  1870.  Conclusiveness  of  Judg- 
caents.  Before  Judge  Glare.  Macon  Superior  Court. 
December  Term,  1871. 

The  opinion  contains  the  necessary  facts. 
W-  A.  Hawkins,  for  plaintiff  in  error. 
Em  Warrbk,  for  defendant. 
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Montgomery^  Judge. 

This  was  a  suit  brought  by  the  defendant  in  error  agiinst 
the  plaintiff  in  error,  on  a  note  dated  in  1861|  and  on  which 
he  obtained  judgment  in  December,  1868 ;  on  which  ezecn- 
tion  issued  and  was  levied  upon  the  defendant's  property  in 
November,  1869.  No  sale  of  the  property  took  place,  and 
afler  the  Relief  Act  of  1870,  defendant  moved  to  open  the 
judgment  and  avail  himselt  of  the  defenses  under  the  Relirf 
Act  of  1868,  and  moved,  also,  to  dismiss  the  levy,  because 
no  tax-affidavit  had  been  filed  by  the  plaintiff  in  execution. 
There  was  no  attempt  being  made  by  the  plaintiff  in  execu- 
tion to  sell  the  property.  The  Court  overruled  defendant's 
motion  as  to  the  Relief  Act  of  1868,  because  be  had  had  his 
day  in  Court,  and  should  have  made  the  defense  provided  for 
by  that  Act  before  judgment;  and,  as  to  the  motion  to  dis- 
miss the  levy,  because  the  levy  had  been  made  before  the 
Act  of  1870,  and  that  Act  only  required  the  affidavit  to  be 
made  in  a  case,  like  the  present,  where  there  was  an  attempt 
to  force  a  sale  of  the  property  levied  on. 

We  think  the  rulings  of  the  Court  right  on  both  points. 
The  first  has  already  been  decided  more  than  once  by  this 
Court.  The  other,  we  think,  a  correct  interpretation  of  the 
statute.     We,  therefore,  affirm  his  ruling. 


Cabhabt  &  Curd,  plaintiffs  in  error,  vs.  Geobge  W.  Brv- 

IMS,  defendant  in  error. 

(6t  two  judges.  )  Where,  in  a  suit  bj  two  penons  on  a  debt  dne  before 
the  first  of  June,  1865,  the  proper  affidavit  of  payment  of  taxes  was  fil^ 
and  on  the  trial  before  the  jury  the  interrogatories  of  one  of  the  part- 
ners were  read,  to  the  effect  that  he  had  always  regularly  girea  in  and 
paid  taxes  on  his  solvent  notes,  and  that  the  note  sued  on  wassolTeat, 
and  he  had  always  included  it  in  his  tax-returns  and  paid  taxes  oa  H, 
as  he  believed,  though  he  could  not  positively  call  to  mind  hi*  giving 
in  this  particular  note: 


ATLANTA,  JANUARY  TERM,  1872.         626 

Gftrhart  k  Card  vs.  Bivins. 

Htld^  That  it  was  error  in  the  Court  to  diflmiss  the  case ;  there  was  suffi- 
cient evidence  to  carry  the  case  to  the  jury,  leaving  them  to  determine 
whether  or  not  the  taxes  had  been  duly  paid,  and  whether  or  not  the 
witness  did  not  mean  that  he  had,  as  one  of  the  firm,  given  in  this  note 
and  paid  the  taxes  thereon.    27th  February,  1872. 

Belief  Act  of  1870.  Before  Judge  Clark.  Sumter  Su- 
perior Court.    October  Term,  1871. 

Carhart  &  Curd  sued  Bivins  upon  his  note,  made  in  1861. 
Before  trial,  affidavit  of  payment  of  taxes,  as  required  by  the 
Relief  Act  of  1870,  was  filed.  On  the  trial,  Curd  testified  : 
^'I  gave  in  my  taxes  in  bulk,  or  rather  returned  in  bulk 
all  taxable  property  I  owned,  and  have  regularly  done  so 
for  each  and  every  year  from  the  time  I  first  owned  said  note 
to  the  present  time.  I  regard  the  paper  as  solvent,  and  have 
classed  it  with  my  solvent  debts,  and  have  always  returned  it 
as  taxable  property,  and  paid  regularly  the  taxes  on  same,  in 
bulk,  with  other  solvent  assets.'^ 

The  Court  dismissed  the  cause  .because  it  was  not  proven 
that  plaintiffs  had  paid  all  taxes  required  of  them  by  said 
Act  of  1870.     This  is  assigned  as  error. 

Hawkins  &  Guerry,  for  plaintiff  in  error. 

C.  T.  GooDE ;  W.  A.  Hawkins,  for  defendant. 

McCay,  Judge. 

We  think  this  case  ought  to  have  gone  to  the  jury.   There 

was  some  evidence  that  the  taxes  were  paid ;  indeed,  we  think, 

iiad  the  jury  found,  under  the  evidence,  that  they  were  paid, 

^ve  could  not  say  that  they  found  contrary  to  evidence  or  with- 

out  evidence.  The  witness  swears  he  had  always  included  this 

xioteiD  his  tax-returns,  and  that  he  had  given  it  in  every  year. 

^Vhy,  as  he  was  one  of  the  partners,  may  not  this  have  been 

-the  truth  of  the  case  ?   Perhaps  he  was  the  active  partner,  and 

i  t  may  have  been  he  that  always  made  the  return  and  paid 

tbe  tax.    Peijury  ought  not  to  be  inferred.    The  witness 
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swears,  very  positively,  that  he  did  give  in  and  pay  the  tax. 
What  reason  is  there  for  saying  he  did  not?  If  the  jury  be- 
lieve the  testimony,  there  ought  to  have  been  a  verdict  in- 
stead of  a  non-suit. 

It  is  for  the  jury,  and  not  the  Court,  to  pass  apon  the  proof 
of  the  payment  of  taxes.  Here  was  some  proof,  and  we  think 
the  Court  erred  in  dismissing  the  case. 

Judgment  reversed. 


S.  D.  Irvin,  administrator  of  Bond,  plaintiff  in  error,  vs. 
Thomas  D.  Speer,  defendant  in  error. 

(Bt  two  judges.)  Where  A  bays  land  from  6  before  Jane,  1865,  and 
gives  his  note  for  the  parchase-monej,  and  afterwards  sells  the  land 
and  receives  payment,  and  his  purchaser  takes  possession,  and  A  it 
then  sued  on  the  note,  he  cannot  be  said  to  have  been,  at  the  commeace- 
ment  of  the  action,  in  possession  of  the  property  for  the  purpose  of 
which  the  contract  was  ^tered  into,  even  though  he  may  not  have 
made  to  the  purchaser  a  deed.  The  case  is,  therefore,  not  with  the 
16th  section  of  the  Relief  Act  of  1870,  and  the  usaal  affidavit  most  be 
filed.    27th  February,  1871. 

Relief  Act  of  1870.  Before  Judge  Clark.  Sumter  Su- 
perior Court.     December  Term,  1871. 

For  the  facts  see  the  opinion. 

Lyon,  DeGraffenreid  &  Irvin  ;  W.  A.  Hawkins,  for 
plaintiff  in  error. 

C.  T.  GooDB,  for  defendant. 

Montgomery,  Judge. 

The  note,  the  foundation  of  the  present  suit,  was  given 
for  lot  of  land  number  one  hundred  and  twenty-eighty  in 
the  Fifteenth  District  of  Sumter  county.  The  defendant, 
Speer,  went  into  possession,  and  continued  so  antil  he  sold 
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to  one  Charles  Basa,  long  before  the  commencement  of  this 
suit  Bass  paid  Speer  for  the  lot  and  took  his  bond  for 
titles,  and  has  remained  in  possession,  under  that  bond, 
from  1861  until  recently,  when  he  sold  to  his  brother,  and 
gave  him  his  bond  for  titles.  He  did  not  make  a  deed, 
as  Speer  had  made  none  to  him  ;  which  Speer  did  not  do,  be- 
cause he  had  never  received  a  deed  from  Bond,  the  plaintiff's 
intestate.  Defendant  moved  to  dismiss  the  case  for  the  want 
of  an  affidavit  of  the  payment  of  taxes,  as  required  by  the 
Belief  Act  of  1870. 

Under  this  statement  of  facts,  the  Court  decided  that  the 
case  did  not  fall  within  the  16th  section  of  the  Belief  Act  of 
1870,  and  that  the  affidavit  was  necessary,  and  for  want  of 
which  he  dismissed  the  case.  We  think  the  Court  right,  and 
affirm  his  judgment. 


Sarah  E.  Lewis,  administratrix,  plaintiff  in  error,  vs.  J. 

B.  G.  HoRNE,  defendant  in  error. 

(6t  two  jxtdoes.)  1.  Where  a  widow,  as  administratrix  of  her  hnsband, 
snes  on  a  note  made  prior  to  June  1st,  1866,  and  offers  to^prove  that  her- 
self and  her  minor  children  are  the  sole  heirs  of  her  intestate,  that  there 
are  no  creditors,  and  that  the  entire  assets  of  the  estate  are  less  than 
ihe  amount  exempt  under  the  homestead  laws,  the  case  should  not 
be  dismissed  for  want  of  the  tax  aflSdavit,  under  the  Relief  Act  of 
1870.  Had  the  proof  been  made,  it  would  have  brought  the  case  with- 
in the  14th  section  of  that  Act. 

2.  Where  a  tax-payer  returns  notes  held  by  him  in  bulk,  at  what  he  con- 
siders them  worth,  and  pays  the  taxes  regularly  on  the  gross  amount  so 
returned,  it  is  a  sufficient  compliance  with  the  Act  to  carry  the  case  to 
the  jury.     20th  February,  1872. 

Relief  Act  of  1870.     Widows  and  minors.     Before  Judge 
Clark.    Sumter  Superior  Court.     December,  1871. 

Mrs.  Lewis,  as  administratrix  of  her  husband,  sued  Home 
upon  his  note,  made  in  1861.    She  filed  an  affidavit  as  to 
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payment  of  taxes  on  the  note,  and  Home  filed  his  counter- 
affidavit.  She  proposed  to  prove  that  she  and  her  minor 
children  were  the  sole  heirs  of  her  husband,  that  the  estate 
owed  no  debts,  and  all  its  assets  belonged  to  her  and  her 
children,  and  all  were  worth  less  than  $3,000  00,  the  sum 
exempt  from  sale  under  the  homestead  law ;  and  contended 
that  this  case  was  excepted  from  the  operations  of  the  Relief 
Act  of  1870.  The  Court  ruled  that  said  evidence  would  not 
except  the  case  from  the  operation  of  said  Act.  Her  agent 
then  swore  that,  ever  since  she  was  administratrix,  he  gave  in 
this  note,  with  others,  in  bulk,  at  about  $1,500  00,  for  taxa- 
tion, till  1870,  when  he  gave  them  in  at  $100  00,  part,  say 
$1,000  00,  having  been  sued  and  payment  being  pleaded  be- 
fore 1870.  He  did  not  remember  giving  in  this  identical 
note,  but  gave  in  all  the  claims,  in  bulk,  at  what  he  thought 
them  worth. 

The  Court  dismissed  the  cause  because  this  was  not  suffi- 
cient proof  of  the  payment  of  taxes. 

Hawkins  &  Guerry,  for  plaintiff  in  error. 
W.  A.  Hawkins,  for  defendant. 

Montgomery,  Judge. 

This  case  comes  up  under  the  Belief  Act  of  1870 — ^th*e 
suit  being  upon  a  note  made  prior  to  June,  1865,  by  the 
defendant  in  error. 

An  affidavit  of  the  payment  of  taxes  was  filed,  and  the 
fact  of  such  payment  controverted  by  defendant.  The  pay- 
ment of  the  tax  was  shown  by  the  testimony  of  the  agent  of 
the  plaintiff,  in  whose  hands  the  note  sued  on,  with  others 
belonging  to  the  estate,  had  been  placed.  He  testified  that 
he  had  reg^ularly  returned  all  of  the  notes  for  taxes  at  a  gross 
amount,  which  he  thought  their  value,  and  paid  the  taxes  on 
such  amount.  The  Court  held  the  proof  insufficient.  In 
this,  we  think,  the  Court  erred. 
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1.  It  is  not  necessary  that  the  owner  of  a  debt  should  re- 
turn it  at  more  than  its  fair  market  value :  B.  Code,  sec.  801. 
And  where  such  return  is  regularly  made  and  the  taxes  paid, 
it  sustains  the  affidavit  required  by  the  Belief  Act  of  1870. 
The  fact  that  the  debt  is  valued,  with  other  debts,  at  a  gross 
amount,  and  the  whole  thus  returned  can  make  no  difference^ 
provided  the  value  placed  upon  them  is  what  the  person 
making  the  returns  believes  to  be  their  fair  market  value. 

2.  The  fourteenth  section  of  the  Belief  Act  of  1870  pro- 
vided, that  '^  nothing  in  this  Act  shall  be  so  construed  as  to 
affect  any  claim  due  any  widow  or  minor,^'  etc.  The  facts 
offered  to  be  proven  by  the  administratrix  would  have  clearly 
sliown,  if  proved,  that  the  sum  sued  for  was  a  claim  due  a 
widow  and  minors.  The  Court  should  have  allowed  the 
proof. 

Judgment  reversed. 


William  Ezzard,  plaintiff  in  error,  vs.  John  B.  Worrill 

et  aLj  defendants  in  error. 

(Bt  two  judges.)  Where  an  accommodatioii  indorser  on  a  note  made 
prior  to  Jane,  1866,  has  been  compelled,  by  judgment,  since  that  time, 
to  pay  the  same  or  any  part  thereof,  and  sues  the  maker,  securities  and 
prior  indorser,  to  recover  the  amount  so  paid  by  him,  he  is  not  obliged 
to  file  the  affidavit  of  the  payment  of  the  taxes  required  by  the  Relief 
Act  of  1870.  The  debt  to  him  did  not  exist  nntil  the  payment  of  the 
judgment  by  him.    27th  February,  1872. 

« 

Indorsers.     Belief  Act  of  1870.    Before  Judge  Clark. 
Sumter  Superior  Court.     December,  1871. 

The  facts  are  in  the  opinion. 

C.  T.  GoODE,  for  plaintiff  in  error. 

W.  A.  Hawkins,  for  defendants. 

Vol.  XLf^.— 42r 
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Montgomery,  Judge. 

In  1862,  John  R.  Worrill,  with  E.  H.  Worrill  as  surety, 
made  his  note  for  about  $1,600,  payable  to  N.  J.  Hammond, 
as  guardian,  or  bearer,  on  wiiich  the  other  defendant  was  in- 
dorser.  Afler  his  indorsement,  Ezzard  put  his  name  on  it 
as  an  accommodation  indorser. 

In  1869,  Hammond  obtained  judgment  against  Ezzard  in 
Fulton  Superior  Court,  of  the  pendency  of  which  suit  the 
prior  indorser,  surety  and  maker  were  notified  and  requested 
to  defend  the  same.  Ezzard  was  compelled  to  pay  off  the 
judgment,  and  the  present  suit  is  brought  to  reimburse  him- 
self for  the  amount  thus  paid.  Defendants  moved  to  dismis 
the  suit  for  failure  to  file  the  tax  affidavit  required  by  the 
Relief  Law  of  1870.  The  Court  granted  the  motion.  We 
think  the  Court  erred. 

An  accommodation  indorser  is  considered  merely  as  a  sure- 
ty: Code,  2123.  Payment  by  him  entitles  him  to  proceed 
immediately  against  his  principal :  Code,  2134.  If  the  pay- 
ment was  made  under  judgment,  the  amouutof  the  judgmeot 
is  conclusive  against  the  principal :  Code,  2135. 

A  surety  cannot  call  on  his  principal  until  he  has  actually 
paid  the  money,  and  then  only  for  the  amount  paid  by  him. 
Powell  vs.  Smith,  8  Johns.,  249 ;  Bonney  vs.  Seeley,  2  Wen- 
dell, 481.  Hence,  no  debt  is  owing  to  the  surety  by  the 
principal  until  the  former  has  paid  the  original  creditor,  and 
not  then  on  the  note,  but  on  the  implied  assumpsit  raised  by 
the  law.   Powell  vs.  Smitli,  ubL  supra. 

This  did  not  occur  in  the  present  case  until  1869.  Henoei 
.we  reverse  the  judgment  below. 
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Obobge  p.  Thomas  &  Company  et  al.,  plaintifiB  in  error, 
V8.  G.  W.  Stokes,  administrator,  defendant  in  error. 

(By  two  judges.)  1.  When  a  Judge  of  the  Superior  Court,  in  the  exer- 
cise of  his  discretion,  grants  or  refuses  an  injunction,  this  Court  will 
not  interfere,  unless  such  discretion  has  been  manifestly  abused. 

2.  Under  special  circumstances,  the  Court  waived  copies  of  the  bill  of 
exceptions  and  briefs.     (R.)    20th  February,  1872. 

Administrators.  Injunctions.  Before  Judge  Clabk. 
Chambers.     Sumter  county.     January,  1872. 

For  the  facts  upon  which  the  injunction  complained  of  was 
granted,  see  the  opinion.  The  cro8s-bill  was  to  enjoin  the 
administrator  from  selling  the  personalty,  under  the  order  of 
the  Ordinary. 

(The  cause  here  was  at  the  heel  of  the  circuit,  and  unex- 
pectedly  reached.  Counsel  for  plaintiff  in  error  was  absent, 
bnt  other  counsel  proposed  to  represent  him,  if  the  Court 
would  waive  copies  of  the  bill  of  exceptions  and  briefs  being 
furnished  them.  This  was  objected  to  by  opposing  counsel, 
but  was  allowed.) 

N.  A.  Smith,  by  Z.  D.  Harrison  and  R.  H.  Clark,  for 
plaintiffs  in  error. 

P.  Cook  ;  W.  A.  Hawkins,  for  defendant. 

Montgomery,  Judge* 

Thomas  &  Company  and  others,  judgment  creditors  of  the 
intestate,  being  enjoined  by  a  mortgage  creditor  from  levying 
on  the  land  of  the  estate,  threatened  to  levy  on  the  person- 
alty, consisting  of  mules,  farming  implements,  corn,  cotton, 
etc.  The  administrator  filed  his  bill  to  enjoin  these  and 
other  creditors,  and  stating  he  had  applied  for  leave  to  sell 
the  personalty,  and  prayed,  when  sold,  the  money  might  be 
brought  into  Court  and  distributed,  under  the  direction  of 
the  Chancellor,  alleging  the  insolvency  of  the  estate,  and  that 
the  claims  were  conflicting.    Among  the  claims  set  up,  as 
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conflicting  with  the  judgment  creditors,  were  liens  upon  the 
crops  and  mules  for  advances  bj  factors,  for  more  than 
$6,000  00 :  $3,500  00,  allowed  the  widow  for  year's  support; 
an  unknown  amount  of  Iaborer*jS  wages,  an  overseerls  claim, 
in  suit,  as  a  preferred  debt  for  $1,300  00;  other  overseer's 
claims  of  $300  00  and  upwards ;  physician's  bill  fcr  atten- 
dance in  last  sickness,  homestead  for  minor  children,  and  a 
tax  execution  against  his  intestate,  as  surety  for  the  tax  col- 
lector, for  $8,000  00,  which  had  been  levied  on  the  house 
and  lot  of  intestate  in  Americus.  The  value  of  the  person- 
alty, added  to  that  of  the  hoiise  and  lot  in  Americas,  (valued 
at  $3,000  00,)  against  levying  on  which  the  judgment  cred- 
itors liad  not  been  enjoined,  amounted  to,  by  estimate, 
$14,576  00. 

The  mortgaged  realty  consisted  of  two  plantations  in  Lee 
county,  valued  at  $18,800  00.  The  injunction  sought  by  the 
administrator  is  resisted,  on  the  ground  that,  after  allowing 
for  all  of  these  claims,  there  is  still  over  $1,000  00  worth  of 
personalty,  subject  to  the  judgment  creditors.  The  argument 
of  counsel  is  as  follows: 

'*  The  bill  states  that  Robinson  &  Company  claim  $1,750  00, 
as  a  crop  lien,  and  that  Collins  Ss  Son  claim  a  lien  on  the 
crop  and  mules  for  $4,467  00,  and  that  Mrs.  Oliver  claims 
$3,000  00,  as  set  apart  for  her  year's  support.  The  above 
amounts,  (including  certain  judgments  mentioned  in  a  pre- 
vious part  of  the  argument,  not  quoted,)  exclusive  of  interest 
and  costs,  and  the  United  States  Court  judgments  make  the 
sum  of  $13,473  77.  The  estimate  in  the  bill  of  the  personal 
property  is  $11,575  00.  Add  to  this  the  value  of  the  city 
property  in  Americus,  $3,000  00,  as  stated  in  the  bill,  and 
the  assets  of  the  estate,  exclusive  of  the  land  in  Lee,  amount 
to  $14,575  00,  estimating  the  corn  at  eighty  cents  per  bushel. 
The  only  other  claim  which  can  come  for  a  share  of  this 
fund  is  the  claim  of  Dr.  Hawkins,  for  attention  in  the  last 
sickness  of  Mr.  Oliver,  and  this  is  not  stated,  but  the  whole 
amount  of  his  bill  will  not  make  the  surplus^  $1,101  03." 
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**  Besides,  the  real  estate  in  Lee  is  valued  at  018,800  00,  on 
which  Mr.  Hondlett  claims  a  lien  of  06,000  00,  which  lie 
insists  shall  take  precedence  of  the  liens  above  set  forth,  and 
which  are  older  than  his  mortgage." 

It  will  be  perceived  that  counsel  omit,  in  his  reckoning, 
the  overseer's  suit  for  $1,300  00,  another  overseer's  claim  for 
$300  00,  other  overseer's  claims,  amount  not  stated,  labo- 
rers' wages,  of  an  unascertained  amount,  the  homestead  of 
the  children  for  01,000  00,  in  gold,  of  personalty,  and  the 
tax  executfoH  for  08,000  00,  levied  on  the  pro[>erty  in  Amer- 
icus,  and  for  which  the  property  of  the  surety  is  bound  from 
the  date  of  the  bond.  Code,  915.  Besides,  this  is  putting  the 
years'  support  allowed  to  the  widow  at  0500  00  less  than  sta- 
ted in  the  bill.  It  is  said  that  there  is  no  allegation  in  the 
bill  that  the  tax  collector  is  insolvent.  The  best  indication 
that  the  administrator  can  have  that  he  will  have  to  pay  the 
tax  execution,  is  the  levy  on  the.  property  of  the  estate. 

As  to  the  land,  the  mortgage  on  tliat  is  for  $20,000  00, 
06000  00  of  which  are  claimed  as  a  debt  preferred  over  all 
othei*s;  the  claim  of  dower  is  also  set  up  by  the  bill,  amount- 
ing to  one-third  of  all  the  real  estate,  including  the  residence 
in  Americus,  besides  homestead  for  the  minors  amounting  to 
02,000  00  more  in  gold.  When  all  these  items,  omitted  by 
counsel  in  his  estimate,  are  taken  into  view,  it  will  be  per- 
ceived that,  instead  of  the  administrator  having  any  surplus 
of  personalty  on  hand,  sripposing  these  various  preferred 
claims  established,  the  estate,  even  including  the  land,  will 
fall  short  of  satisfying  them,  leaving  the  general  creditor 
without  assets  out  of  which  to  satisfy  his  claim.  It  is  diffi- 
oalt  to  imagine  a  case  presenting  more  complication  and  em- 
barrassment to  the  administrator,  and  it  well  entitles  him  to 
the  interposition  of  a  Court  of  equity :     Code,  3089. 

And  theCtiaucellor  having  exercised  his  discretion  in  gran- 
ting the  injunction  asked  for  by  the  administrator,  and  in 
refusing  that  asked  by  the  defendants  in  their  cross-bill,  and 
tbe  &cts  showing  that  there  has  been  no  abuse  of  that  dis- 
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oretion,  under  a  well  known  rule  of  this  Courfc,  we  affirm 
the  judgment. 

Judgment  affirmed. 


8.  S.  BooNE^  administrator,  plaintiff  in  error,  vs.  A.  and  W. 

Morgan,  defendants  in  error. 

A  judgment  of  a  Judge  of  the  Superior  Court  ovemiling  a  demurrer  to  a 
bill  is  not  a  proper  subject  matter  for  the  consideration  of  this  Cout 
in  a  bill  of  exceptions  brought  here  under  the  proyisians  of  the  Act  of 
October  29th,  1870. 

Equity  Practice.     Parties.     Bill  of  Exceptions.     Before 

Judge  Clark.    Chambers.     Sumter   County.     Febm&rj, 

1872. 

• 
A.  and  W.  Morgan,  sons  of  Hardy  Morgan,  upon  the 

averments  stated  in  the  bill,  asked  that  Boone,  as  adminis- 
trator of  Jackson,  be  enjoined  from  selling  said  land  as  the 
property  of  Jackson,  and  that  be  be  compelled  to  make  a 
oonveyanoe  thereof  to  Mrs.  Daniels,  formerly  widow  of  Jack- 
son. A  demurrer  to  the  bill  was  overruled  and  the  injunc- 
tion was  granted.     This  is  assigned  as  error. 

Elam  &  Hawkins,  for  plaintiffs  in  error. 

W.  A.  Hawkins,  for  defendant. 

Montgomery,  Judge. 

This  bill  was  filed  by  the  defendants  in  error  against  the 
plaintiff  in  error,  alleging  that  plaintiff  in  error,  as  adminis- 
trator, had  sold  the  reversionary  interest  of  the  estate  in  tbe 
dower  of  intestate's  widow;  that  it  had  been  bid  in  by  the 
widow  for  $2,000  00 ;  that  the  father  of  complainants  desiring 
to  purchase  the  property  applied  to  the  administrator  to  know 
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if  the  widow's  title  was  good ;  that  he  said  it  was^  as  the 
widow  had  an  interest  in  the  estate  of  more  than  two  thou- 
sand dollars;  that  the  father,  Hardy  Morgan,  then  bought; 
that  the  administrator  did  not  make  titles  to  the  widow  and 
he  is  now  threatening  to  sell  the  land  as  the  property  of  the 
estate.  It  nowhere  appears  what  interest  the  complainants 
have  in  the  land,  except  that  their  said  father  '^  being  desi- 
rous of  advancing  to  orators  an  amount  of  property,  sought 
Mrs.  Daniel  (the  former  widow,  who  had  married  a  second 
time,)  to  purciiase  the  said  land  for  the  said  purpose." 
Whether  the  titles  were  ever  made  to  them  or  not  the  bill 
does  not  disclose.  It  purports  to  have  attached  to  it  a  copy 
of  the  bond  for  titles  and  the  deed,  but  no  such  papers  are 
attached. 

The  bill  further  shows  that  Hardy  Morgan  made  the  pur- 
chase '^and  entered  into  possession  of  said  land  and  prop- 
erty ;  and  your  orators  further  show  that  William  Morgan 
IS  the  owner  of  the  lands  that  belonged  to  said  estate,  and  they 
are  now  owning  and  using  the  entire  plantation,  except  six 
or  seven  hundred  acres,  under  the  purchase  aforesaid,  and  the 
latter  purchase  made  by  orator,  William  H."  The  prayer  is 
that  tlie  administrator  be  decreed  to  make  a  title  to  the  widow 
and  that  he  be  enjoined  from  selling. 

1.  Upon  the  whole,  we  think  the  allegations  in  the  bill 
somewhat  too  meager  and  indefinite  to  warrant  the  injunction 
granted,  and  that  Hardy  Morgan  and  Mrs.  Daniels  should 
be  parties  complainant  to  the  bill,  or  such  facts  be  alleged  as 
will  show  that  they  have  no  further  interest  in  the  matter. 
If  the  widow  has  made  a  warrantee  title  to  Hardy  Morgan, 
she  is  certainly  interested  in  having  the  titles  made  perfect, 
aud  Hardy  Morgan,  for  aught  that  appears  in  the  bill,  is  still 
the  bolder  of  the  legal  title.  All  this,  however,  is  proper 
subject-matter  of  amendment/ 

2.  The  Act  of  October  29th,  1870,  entitled  ''an  Act  to 
prescribe  the  practice  in  cases  of  injunctions  and  other  ex- 
traordinary remedies  in  equity,  and  the  manner  of  taking 
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judgments  on  the  same  to  the  Supreme  Courts"  makes  do 
provision  for  this  Court  to  review  judgments  on  demurrer. 
Judgment  reversed  so  far  as  the  injunction  was  granted. 


D.  A.  CoCHBAK  d  al,,  plaintiiTs  in  error,  vs.  C.  EL  Stbo5G^ 

for  use,  etc.,  defendant  in  error. 

(Bt  Two  Judges.) — 1.  A  written  contract  for  payment  of  specifics  not 
containing  operative  words  of  transfer  is  assignable  so  as  to  Test  the 
title  in  the  assignee,  who  may  sue  on  it  in  his  own  name,  under  Be- 
Tised  Code,  section  2218. 

2.  A  written  assignment  ''for  valne  receiyed"  indorsed  on  such  an  in- 
strament.  the  instrument  not  being  a  promissory  note  or  IhU  of  ex- 
change, does  not  make  the  assignor  liable  as  indorsee  or  guarantor  of 
the  instrument ;  hence  he  cannot  be  sued  in  the  same  action  with  the 
maker. 

8.  Where  such  an  instrument  is  assigned  to  A  who,  in  turn,  assigns  it  to 
be  B,  and,  by  some  means,  it  again  comes  into  the  hands  of  A,  he 
cannot  sue  on  it  in  his  own  name  for  use  of  last  assignee. 

4.  Where  a  contract  is  for  the  payment  of  thirty- fire  bales  of  cotton, 
''  the  above  mentioned  cotton  to  be  paid  out  of  the  cotton,  to  be  paid 
by  S.  D.  Bridgeman  to  the  said  Cochran,  under  written  contract  be- 
tween them,  bearing  date  22d  instant,  and  now  in  the  hands  of  D.  A. 
Cochran,  and  subject  to  the  same  liens  and  contingencies,"  it  is  im- 
possible for  this  Court  to  construe  the  contract  sued  on,  in  the  absence 
of  that  between  Cochran  &  Bridgeman.    27th  February,  1872. 

Parties  to  Suits.  Transfer  of  Contract  for  Specifics.  Be- 
fore Judge  HABBELii.  Terrell  Superior  Court.  May  T&ctDy 
1871. 

C.  H.  Strong  sued,  for  the  use  of  A.  C.  Schaefier  &  Compa- 
ny,  Cochran  as  maker  and  King  as  indorser  of  the  instrument 
copied  in  the  opinion.  Defendant  contended  that  King  was 
not  liable  on  his  said  indorsement,  and  that  suit  on  said  pa- 
per could  only  be  brought  by  King  for  the  use  of  the  party 
having  the  beneficial  interest  in  the  paper.  The  Court  mkd 
against  these  positions.    Defendants  then  sought  to  prove 
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that  Bridgetnan  failed  and  never  paid  Cochran  any  of  the 
cotton  alluded  to  in  said  paper.  The  Court  ruled  out'that 
testimony.  Plaintiff  had  judgment  against  both  defendants. 
Said  rulings  are  assigned  as  error. 

C.  B.  WooTEN,  for  plaintiffs  in  error. 

F.  M.  Harper;  Glenn  &  Son;  Clark  &  Goss,  for 
defendant. 

Montgomery,  Judge. 

The  defendant  in  error  sued  Cochran  and  Benjamin  King 
apon  an  agreement  made  by  Cochran,  whereby  he  promised 
to  pay  King  thirty-five  bales  of  cotton  for  an  half  interest  in 
a  plantation,  the  payment  to  be  made  out  of  certain  cotton 
**  to  be  paid  by  S.  D.  Bridgeman  to  the  said  Cochran,  under 
written  contract  between  them,  bearing  date  22d  instant,  and 
now  in  the  hands  of  said  D.  A.  Cochran,  and  subject  to  the 
same  liens  and  contingencies.*'  No  copy  of  this  last  named 
agreement  accompanied  the  record.  The  instrument  sued  on 
was  indorsed — 

"For  value  received,  I  transfer  the  within  bond  to  Cicero 
H.  Strong,  March  22d,  1867.  B.  G.  King." 

"For  value  received,  I  transfer  the  within  bond  to  Adol- 
phus  C.  Schaeffer  &  Co.,  of  New  York,  August  Ist,  1867. 

*  C.  H.  Strong." 

There  were  no  operative  words  of  transfer  in  the  instru- 
ment. The  judgment  of  this  Court,  as  pronounced  from  the 
Bench,  was  as  appears  in  the  head  notes. 

Upon  reflection  and  further  examination,  I  am  led  to  doubt 
the  correctness  of  the  second  proposition  as  above  laid  down 
by  the  Court.  The  doubt  is  founded  on  the  following  au- 
thorities :  Code,  section  2731  to  2735,  inclusive,  and  section 
2740 ;  Clayton  V8.  Busaey  &  Ferrer,  30  Ga.  R.,  946 ;  Sey- 
more  vs.  Van  Slyck,  8  Wendell,  p.  421,  and  authorities  there 
cited.     Jones  vs.  Tales,  4  Mass.,  235 ;  Sawyer  vs.  Stimpson^ 
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8  111.,  260 ;  Story  on  Promissory  Notes,  sees.  128, 129  and 
notes ;  Chitty  on  Bills,  159  and  notes. 

The  judgment  of  the  Court  below  being  necessarily  re- 
versed upon  the  other  points  in  the  case,  nothing  further  need 
be  said  on  the  proposition  now  doubted.  See  Southern  Bank 
of  Georgia  vs.  Mechanka  Savings  Bank,  27  Ga.,  256,  pt  [2.] 

Judgment  reversed. 


L.  L.  Harrison,  plaintiff  in  error,  vs,  John  H.  Hatcher, 

trustee,  defendant  in  error. 

(By  two  judges.)  1.  The  proper  practice  in  preparing  a  motion  for  a 
new  trial  is,  that  all  the  rulings  of  the  Court  complained  of  during  tbe 
trial,  as  well  as  the  charges,  and  refusals  to  charge,  of  the  Judge,  shall 
appear  distinctly  in  the  motion,  and  be  affirmatively  recognized  by  the 
Court  as  true.  But  if  such  motion  be  made  in  writing,  and  notice 
thereof  be  given  to  the  opposite  party,  and  no  rule  nm  be  granted,  but 
it  appear  simply  that  the  motion  is  argued  and  overruled,  this  Court 
will  presume  that  the  hearing  was  on  a  demurrer  to  the  motion,  in 
which  the  facts  stated  in  the  motion  were  admitted  to  be  true. 

2.  Where  A  makes  a  deed  to  B  for  the  purpose  of  defrauding  the  cred- 
itors of  A,  but  retains  possession  of  the  land,  and  B  brings  ejectment, 
A  may,  by  way  of  defense,  set  up  the  fraud  under  the  rule,  in  pari  de- 
licto potior  est  conditio  possidentis, 

8.  In  such  a  case,  grantees  holding  under  a  deed  of  gift  from  B,  ex* 
pressed  to  be  for  $5  00,  and  for  love  ai\d  affection,  stand  in  the  same 
condition  as  their  grantor,  and  are  volunteers. 

4.  Declarations  of  one  in  possession  of  land,  that  the  land  is  his,  are 
admissible  to  show  adverse  possession,  but  not  for  any  other  parpose^ 

6,  Where  written  requests  to  charge  the  jury  are  presented  to  the  Judge, 
which  are  pertinent  and  legal  charges  in  the  case,  as  presented  by  the 
facts  in  evidence,  and  on  material  issues,  which  are  refused  by  the 
Judge,  a  new  trial  ought  to  be  granted,  even  if  the  verdict  of  the  jury 
may  be  susttuned,  under  the  evidence,  upon  other  issues  in  the  ease 
not  covered  by  the  requests  to  charge. 

6.  When,  in  an  action  of  ejectment,  it  appear  that  both  parties  daim  ti- 
tle from  the  same  person,  it  is  not  necessary  to  show  title  further  back 
than  to  the- common  grantor. 

7.  A  trustee  for  a  woman  during  her  life,  with  directions  to  convey  to 
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her  children  at  her  death,  may  sustain  an  action  against  an  adverse 
holder  to  recover  the  possession  afler  the  death  of  the  mother. 
8.  When  it  was  agreed  that  original  deeds  might  be  used  in  the  argument 
of  a  motion  for  "a  new  trial,  and  to  the  copy  of  the  parol  evidence  va- 
rious copy  deeds  were  appended  and  sent  up  by  the  Clerk  as  part  of 
the  brief  of  the  evidence,  and  the  bill  of  exceptions  contained  no  men- 
tion of  such  deeds,  except  that  deeds,  copies  of  which  are  attached  to 
the  brief  of  evidence,  were  read  in  evidence,  this  Court  refused  to  dis- 
miss the  cause,  because  said  copies  were  not  certified  to  be  copies  of 
said  originals.  The  Court  said  they  would  presume  that  to  be  so.  (B. 
See  end  of  Report)    27th  February,  1872. 

Ejectment.  Evidence.  Fraudulent  conveyances.  Say- 
ings of  party  in  possession.  Practice  in  Superior  and  Su- 
preme Courts.  Presumptions.  Before  Judge  Harrell. 
Quitman  Superior  Court.     May  Term,  1871. 

This  was  ejectment  by  Doe,  upon  the  demises  of  JiDhn  W. 
Hatcher,  as  trustee  for  his  named  children  and  of  Bird  W. 
Tarver  against  Roe,  casual  ejector,  and  L.  L.  Harrison,  tenant, 
for  land  in  said  county.  It  was  begun  on  the  12th  of  Octo- 
ber, 1869.  The  defendant  pleaded  not  guilty,  and  a  pre- 
scriptive right  by  seven  years'  adverse  possession  before  the 
beginning  of  the  suit. 

Plaintiff  traced  title  from  the  State  to  one  West,  in  1836, 
and  read  a  deed  from  said  L.  L.  Harrison  to  Joel  Butler, 
made  in  March,  1838 ;  a  deed  from  said  West  to  said  Butlen 
made  in  May,  1838;  a  deed  from  Butler,  made  in  February, 
1865,  to  Jones,  as  trustee  for  Mrs.  Martha  Harrison  and  her 
children,  free  from  the  control  or  liabilities  of  her  husband, 
Li.  L.  Harrison,  for  her  separate  use,  during  her  life,  and  at 
her  death  "  said  land  to  be  conveyed  to  her  children,  share 
and  share  alike."  He  then  put  in  evidence  a  petition  by  one 
Hyde,  reciting  that  he  married  one  of  defendant's  daughters ; 
that  Jones  died  without  executing  the  trust  aforesaid,  and  a 
prayer  that  said  Hatcher  be  appointed  trustee  in  lieu  of  said 
Jones,  and  an  order  of  the  Court,  made  in  October,  1866, 
appointing  Hatcher  accordingly. 

Hyde  testified,  that  in  1858  and  1865,  defendant  told  him 
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that  the  lot  was  not  his,  but  his  children's,  (but  subsequently 
said  it  was  his  own,)  and  that  defendant  had  been  in  posses- 
sion thereof  ever  since  Mrs.  Harrison's  death.  The  Court 
overruled  a  motion  for  non-suit.  It  was  shown  that  she  died 
in  1856  or  1857.  It  was  shown  that  her  children,  the  cegtui 
que  trusts,  were  alive.  It  was  shown  that  L.  L.  Harrisoa 
gave  in  said  lot  for  taxes  in  1864,  1866  and  1867,  the  first 
two  years  as  guardian  for  his  children,  and  the  last  as  their 
agent. 

Defendant  testified,  that  he  purchased  said  land  from  West, 
and  paid  him  for  it  $1,50000;  took  immediate  possession  of 
it,  and  remained  in  possession  ever  since,  claiming  it  as  his  own, 
(and  no  one  had  ever  paid  him  a  cent  for  it;)  that  he  had,  all  the 
while,  been  embarrassed,  and  gave  in  the  land  as  his  chil- 
dren's only  to  conceal  from  his  creditors  that  it  was  his;  he 
was  never  the  guardian  or  agent  of  his  children.  He  said,  he 
meant  by  no  one  had  ever  paid  him  a  cent  for  it,  that  Butler 
never  paid  him  anything  for  it.  The  Court  then  ruled  out  the 
evidence  above,  in  brackets.  He  further  swore  that  when  be 
bought  the  land  from  West,  he.  West  and  Butler  agreed  that 
Butler  should  hold  the  land  for  him.  The  Court  here  ruled 
out  the  testimony  as  to  his  buying  it  from  West,  and  paying 
him  $1,500  00  therefor.  It  was  then  shown  that  defendant 
took  possession  of  the  premises,  from  West,  between  1834 
and  1838,  and  had  been  in  possession  ever  since,  and  that 
Butler  was  defendant's  father-in-law,  and  frequently  said  that 
Harrison  paid  for  the  land,  and  that  he  held  the  title  to  keep 
it  from  being  sold  for  Harrison's  debts. 

Counsel  asked  the  witness  if,  in  1854,  Butler  did  not  g^ 
mad  with  Harrison  and  say  he  would  have  nothing  more  to 
do  with  him.  The  Court  would  not  allow  the  witness  to  an- 
swer, and  remarked,  in  the  hearing  of  the  jury,  that  Butler 
made  the  deed,  and  it  was  immaterial  why  he  did  it.  Butler 
was  never  in  possession  of  the  land. 

Defendant's  counsel  requested  the  Court  to  charge  the  jury 
as  follows : 
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Ist.  If  Harrison  paid  for  the  land  and  the  title  was  made 
to  Butler  without  his  paying  anything  for  it^  Butler  holds 
for  Harrison  and  plaintiff  cannot  recover.     2d.  If  Harrison 
paid  the  purchase-money  for  the  lots  and  the  deed  was  made 
to  Butler  to  defraud  Harrison's  creditors^  and  Harrison  re- 
mained in  possession,  the  transaction  was  fraudulent,  and 
Harrison  cannot  be  ousted,  even  if  the  party  holds  the  paper 
title,  as  a  Court  will  not  aid  a  party  to  a  fraud  to  assert 
rights  against  the  other  party,  and  will  not  disturb  the  pos- 
session.    3d.  If  Harrison  made  the  deed  to  Butler  for  a  con- 
sideration and  remained  in  possession  ever  since  1838,  the 
jury  might  infer  fraud,  and  if  they  believed  the  deed  was 
fraudulent  the  plaintiff  could  not  recover.     4th.  Plaintiffs 
being  volunteers  and  not  purchasers,  are  in  no  better  condi- 
tion  than  Butler,  and   if  Butler  participated  in  the  fraud 
upon  Harrison's  creditors,  plaintiffs  can  not  recover.     There 
were  several  other  requests  of  like  purport.     The  Court  re- 
fused to  give  any  of  them  in  charge  to  the  jury.     What  he 
charged  does  not  appear.     The  jury  found  for  the  plaintiff. 
Defendant's  counsel  moved  for  a  new  trial  upon  thegrounds 
that  the  Court  erred  in  ruling  out  said  evidence  of  defendant; 
in  refusing  to  charge  as  requested ;  in  ruling  out  the  fact  that 
defendant,  while  in  possession,  claimed  the  land  as  his  own, 
and  because  the  verdict  was  contrary  to  law,  etc.     The  Court 
refused  a  new  trial,  and  error  is  assigned  on  said  points  and 
others  immaterial  here. 

When  the  copy  of  the  oral  evidence  was  made  up  it  was 
recited  that  plaintiffs  *^  read  various  deeds  to  the  land  in  dis- 
pute,'^ and  "  that  the  originals  shall  be  used  without  copy- 
ing for  the  purpose  of  their  motion  in  the  Court  below.'^ 
17he  bill  of  exceptions  did  not  contain  a  copy  of  said  deeds 
but  simply  said  the  evidence  "  embraced  in  a  motion  for  new 
trial|  and  the  deeds,  copies  of  which,  and  other  papers  at- 
tached to  said  brief,  were  offered  and  submitted  to  the  jury." 
Xo  the  brief  of  evidence  as  sent  up  were  attached  copies  of 
the  deeds  before  mentioned.     When  the  cause  was  called  for 
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trial  here,  counsel  for  defendant  in  error  moved  to  dismifisit, 
because  it  did  not  appear  ai&rmatively  that  such  copies  were 
copies  of  the  deeds  used  on  the  trial.  The  Court  overruled 
the  motion^  saying  it  would  presume  that  they  were  copies  <rf 
those  used  below. 

A.  Hood,  by  Kiddoo^  for  plaintiff  in  error. 

John  T.  Clark,  for  defendant. 

McCay,  Judge. 

1.  It  would  be  far  better,  and  oft-times  would  relieve  this 
Court  from  embarrassment,  if  it  were  always  made  distinctly 
to  appear  in  the  record  on  a  motion  for  a  new  trial,  that  the 
grounds  taken  are  or  are  not  true.  A  motion  is  sometimes 
made  and  overruled,  and  it  is  impossible  for  this  Court  to  say 
whether  it  was  overruled  because  the  Judge  was  satisfied 
there  was  no  error  in  his  ruling,  or  because  he  did  not  rule 
as  stated.  In  this  case  we  have  had  some  difficulty  in  get- 
ting at  the  truth  in  this  very  particular.  But,  after  much 
consideration,  we  have  concluded  that  as  this  was  a  roodon, 
not  a  rule  niaif  and  was  overruled,  it  is  fair  to  treat  the 
judgment  of  the  Court  overruling  the  motion,  as  in  the  na- 
ture of  a  judgment  sustaining  a  demurrer  to  the  motion  and 
assuming  as  true  all  the  facts  stated  in  the  motion. 

2.  On  looking  into  the  cases  upon  this  subject,  we  are  sat- 
isfied that  the  rule  in  pari  deUdo  applies  to  the  condition  of 
a  defendant  in  a  suit,  even  though  he  sets  up  his  owu  fraod. 
He  is  in  possession,  and  the  Courts  will  not  aid  the  other 
party  to  get  possession  under  a  fraudulent  deed.  They  will 
even  permit  the  defendant  to  say  the  deed,  under  which  the 
plaintiff  claims,  is  a  fraud — the  result  of  evil  practices  be- 
tween him  and  me — and  if  this  be  made  out  by  the  proo^ 
the  plaintiff  cannot  recover:  16  Gra.  R.,  416;  20th,  600; 
19th,  290;  22d,  431;  9th,  158;  11th,  647;  3d,  176,  182, 
1^3;  2  Stewart's  Ala.  R.,  192.    And  this  same  rale  applies 
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as  well  to  the  parties  as  to  those  claiming  under  them^  either 
as  volunteers^  or  as  purchasers  with  notice. 

3.  The  deed^  by  Butler  to  the  children  of  Harrison,  though 
it  expresses  a  money  consideration  of  $5  00,  is,  yet,  upon  the 
very  face  of  it,  only  a  voluntary  deed,  and  based  on  love  and 
affection.  The  $5  00  is  only  nominal,  and  was  introduced 
into  such  deeds  to  bring  them  within  the  statute  of  uses  as 
deeds  of  bargain  and  sale,  which  imply  a  money  considera- 
tion of  some  sort. 

4.  The  declarations  of  Harrison,  as  to  the  character  of  his 
own  possession,  were  properly  admitted  for  the  purpose  of 
showing  that  he  was  holding  adversely  to  the  plaintiffs ;  not 
to  show  title,  but  merely  to  explain  the  nature  of  his  posses- 
sion :  18  Ga.  R.,  573 ;  19th,  167 ;  Code,  sec.  3721. 

5.  We  are  clear  that  the  Judge  erred  in  his  charge,  and 
in  his  refusals  to  charge,  on  the  question  of  the  right  of  the 
defendant  to  set  up  his  own  fraudulent  conduct.  As  we  have 
said  before,  (in  second  head  note)  as  he  was  the  defendant,  and 
the  plaintiffs  were  seeking  the  aid  of  the  Courts  to  consummate 
the  fraud,  to  make  it  effective,  the  defendant  may  defeat  the 
action  by  showing  the  fraud.  This  was  one  of  the  principal 
issues  in  this  case,  and,  though  the  verdict  of  the  jury  may,  as 
we  shall  presently  show,  be  sustained  on  other  grounds,  yet,  as 
perhaps  the  jury  would  have  found  differently,  bad  the  law 
in  this  branch  of  the  subject  been  properly  given,  we  are 
compelled,  under  the  rules  of  law,  to  grant  a  new  trial. 

As  we  have  said,  we  think  the  verdict  of  the  jury  can  be  stw- 
tainedj  even  though  the  rule  be  admitted  in  full,  that  Harri- 
son may  show  his  own  fraud.  The  frequent  admission  by 
Harrison  that  it  was  his  children's  land,  and  the  deed  from 
Butler  to  them,  as  well  as  Harrison's  acts  in  giving  the  land 
in  for  taxes,  as  the  property  of  his  children,  are  all  facts  of 
considerable  weight,  going  to  show  that  the  deed  from  Butler 
to  the  children  was  by  Harrison's  direction  or  acquiescence, 
and  was  done  as  a  bounty  to  the  children,  and  not  as  a  part 
of  the  original  fraud.     It  does  not  appear  that  the  passing 
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of  the  title  to  the  children  was  part  of  the  original  plan,  or 
that  it  was  at  all  necessary  to  perfect  it.  If  Harrison  direo- 
ted  it^  or  acquiesced  in  it^  as  a  compliance,  by  Butler,  with 
the  implied  understanding  between  them,  at  the  time  of  the 
original  fraud  ;  that,  when  the  storm  blew  over,  he  was  again 
to  have  the  land,  and  it  was  the  free  bounty  of  Harrison  to  bis 
children,  and  not  a  mere  additional  device  to  keep  it  out  uf 
the  way  of  his  creditors,  he  is  bound  by  it.  There  is  evi- 
dence in  the  record  to  justify  this,  and  had  the  Judge  given 
the  law  correctly  in  the  other  points,  we  incline  to  think  the 
verdict  of  the  jury  sustainable  on  this  ground.  But,  as  it 
was  not  demanded  and  required  by  the  evidence,  we  think  a 
new  trial  ought  to  be  granted,  that  the  true  merits  of  the 
case,  in  all  its  phases,  may  go  to  the  jury  and  be  passed  upon. 

6.  Nothing  is  better  settled  than  that  a  plaintiff  is  not^  in 
the  first  instance,  bound  in  an  action  of  ejectment  to  show 
title  further  back  than  the  defendant  He  is  estopped,  by 
his  deed,  from  denying  that  he  had  title.  This  rule  made 
the  refusal  to  non-suit  proper,  as,  in  any  event,  the  plaintiff 
had  a  prima  facie  right  to  recover  one  of  the  lots,  since  he 
had  Harrison's  deed  to  it. 

7.  The  duties  of  the  trustee  are  not  fully  performed  until 
he  turns  the  property  of  the  trust  over  to  the  beneficiaries, 
dividing  it  among  them  as  required  by  the  deed  of  trust. 
Indeed,  we  incline  to  think  that,  as  against  everybody  but 
the  beneficiaries,  he  has  a  right  to  sue  for  any  cause  of  Mo- 
tion occurring  during  the  existence  of  the  trust. 

Judgment  reversed. 
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J«  K.  EvAKS  et  al.y  plaintiffs  in  error,  v««  J.  P.  and  W.  C. 

Baibd,  defendants  in  error. 

(Bt  two  judges.) — 1.  Where  in  ejectment  plaintiff  shews  title  from  the 
State  to  himself,  and  defendant  relies  on  adverse  possession  under 
color  of  title,  it  is  competent  for  plaintiff  to  show,  in  rebuttal,  infancj 
on  the  part  of  one  of  his  grantors,  even  after  the  evidence  has  dosed 
and  argument  commenced,  if  the  existence  of  such  fact  then  come  to 
his  knowledge  for  the  first  time.  \ 

2.  When  a  party  claims  adversely  it  is  not  necessary  for  him  to  shew  that 
he  went  into  possession  bona  fide.  This  will  be  presumed  until  the 
contraxy  appears.    27th  February,  1872. 

Ejectment.  Presumption.  .Infancy.  Before  Judge  Hab- 
BELL.     Terrell  Superior  Court.    May  Term^  1871. 

This  was  ejectment  by  Doe  upon  the  several  demises  of 
Joshua  K.  Evans,  Alexander  Holmes  and  Thomas  Holmes. 
It  was  begun  in  December,  1869.  Plaintiff  read  in  evidence 
a  grant  from  the  State  to  Alexander  Holmes,  traced  title  from 
Holmes  to  Henrietta  Y.  Hart,  read  in  evidence  a  deed  from 
her  to  Eugene  N.  Hart,  made  the  9th  of  March,  1868,  and 
a  deed  from  him  to  Evans,  dated  the  7th  of  August,  1866. 
With  evidence  as  to  meane  profits,  etc.,  plaintiff  closed. 

Defendants  relied  upon  a  prescriptive  right  (seven  years' 
possession)  to  the  premises.  They  read  in  evidence  a  sheriff's 
deed  made  in  November,  1860,  without  the  fi,  fa.  under 
which  the  sale  was  made.  This  was  objected  to,  but  the 
Court  ruled  that  the  fi.  fa.  was  not  necessary  where  defend- 
ants were  only  showing  color  of  title.  It  was  shown  that 
defendant's  possession,  under  said  sheriff's  deed,  had  been  con- 
tinuous since  the  date  of  said  sheriff's  deed. 

Afler  plaintiff's  counsel  had  opened  the  argument  to  the 
jury,  he  stated  to  the  Court  that  he  had  just  learned  that 
Eugene  N.  Hart  was  a  minor  until  1866,  and  proposed  to 
amend  by  laying  a  demise  in  Hart's  name,  and  to  prove  his 
infancy  as  aforesaid.  The  Judge  said  that  such  amendment 
would  do  no  good,  as  he  had  shown  title  out  of  Hart  and  re- 

Vol.  xlit— 43. 
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fased  then  to  allow  said  proof  of  infancy.     The  amendment 
was  not  made. 

In  argument,  plaintiff's  counsel  requested  the  Conrt  to 
charge  the  jury  that  defendant's  prescription  was  bad  unleaa 
they  held  possession  bona  fide.  He  did  not  so  charge.  When 
his  charge  was  ended,  his  attention  was  called  to  the  failare 
to  charge  as  requested,  to  which  he  replied  that  the  request 
was  not  in  writing,  and  did  not  so  charge.  He  charged  thai 
the  fi,  fa.  was  not  necessary  evidence  as  a  basis  of  color  of 
title.  The  jury  found  for  defendant  A  motion  for  new 
trial  was  made  upon  tiie  grounds  that  the  Court  had  erred  in 
the  several  rulings,  charge  and  refusal  to  charge.  He  refiued 
a  new  trial,  and  that  is  assigned  as  error. 

Vason  &  Davis,  by  C.  B.  Wooten,  for  plaintiffs  in  error. 
F.  M.  Harper,  by  Clark  &  Goes,  for  defendants. 

Montgomery,  Judge. 

The  plaintiffs  brought  ejectment  against  the  defendantB 
and  showed  complete  title  in  himself  from  the  State.     One 
of  the  links  in  the  chain  of  his  title  was  a  deed  from  one 
Hart  to  Joshua  Evans,  lessor  of  the  plaintiff.    Defendants 
claimed  by  adverse  possession,  and  offered  in  evidence  a  deed 
from  the  sheriff  to  themselves,  dated  in  November,   1860, 
which  recited  that  the  land  had  been  sold  as  the  property  of 
one  Sutton,  whose  name  did  not  appear  in  the  plaintiff's  eluun 
of  title.     Both  sides  having  closed,  the  argument  oommeooed, 
during  which  the  plaintiff  moved  to  withdraw  the  case  from 
the  jury,  and  to  introduce  evidence  that  Hart  was  a  minor 
up  to  1865,  in  rebuttal  of  defendant's  claim  by  prescriptive 
title,  stating  that  this  evidence  had  just  come  to  his  knowl- 
edge.    The  Court  refused  to  permit  him  to  do  so.     The  ar- 
gument proceeded,  and  at  its  close  plaintiff  requested  the 
Court  to  charge  the  jury,  in  substance,  that  unless  the  evi- 
dence showed  that  the  defendants  went  into  possession  bona 
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fide  they  coold  not  claim  by  prescriptive  title.  The  Court 
refused  the  charge.  We  think  the  Court  should  have  ad- 
mitted the  evidence  of  the  infancy  of  Hart,  but  that  he  was 
right  in  refusing  the  charge  requested.  If  Hart's  infancy 
was  of  sufficient  duration,  while  the  title  was  in  him,  to  pre- 
sent t!ie  completion  of  the  statutory  bar,  (as  it  was  from  the 
evidence,  the  deed  to  him  being  dated  March  9th,  1858,  and 
the  deed  from  him  being  dated  August  7th,  1866,)  then  his 
iD&ncy  was  a  complete  reply  to  the  adverse  claim  of  the  de- 
fendant, subject,  of  course,  to  any  proof  in  rebuttal  that  the 
latter  might  be  able  to  make.  And  the  record  shows  no 
Idchea  on  the  part  of  plaintiff  in  not  obtaining  knowledge  of 
Hart's  infancy  before  the  trial. 
Judgment  reversed. 


J.  E.  LoYLESS,  plaintiff  in  error,  vs.  Hodges  Brothebs, 

defendants  in  error. 

(By  two  judqes.)  When  a  garnishee  had  answered  that  he  was  not  in- 
debted to  and  had  no  effects  of  the  defendant,  and  there  was  a  traverse 
of  his  answer,  and  the  plaintiff  proved  that  the  defendant  had  left  with 
the  garnishee  a  large  box,  for  safe  keeping  only,  the  garnishee  de* 
dining  to  be  responsible  for  it,  but  permitting  him  to  leave  it  in  his 
8tore*hoase ;  that  it  was  there  at  the  time  of  the  service  of  the  garnish- 
ment, had  been  removed  since,  with  the  permission  of  the  garnishee, 
by  the  defendant,  and  that  it  contained  $200  00  worth  of  goods : 

Meldf  That  a  verdict  for  the  plaintiff,  for  the  value  of  the  goods,  was 
sustained  by  the  evidence.    27th  February,  1872. 

Bailment.  Garnishment.  Before  Judge  Habrell.  Ter- 
rell Superior  Court    May  Term,  1871. 

Hodges  Brothers  had  a  olaim  against  one  Mann,  and  gar- 
nisheed  Loyless.  He  answered  that  he  neither  owed  Mana 
anything,  nor  had  any  property  or  effects  of  his  in  his  hands 
when  he  was  garnisheed.  This  answer  was  traversed.  On 
the  trial,  Loyless  swore  that  he  had  a  store,  which  he  con- 
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trolled  excIusiTely^  and  that,  bj  his  permiflsioDy  Mann  kft  in 
it  a  box  nailed  up,  tbe  contents  of  which  he  did  not  know; 
that  when  Mann  pat  them  there,  he  told  Mann  that  he  would 
not  be  responsible  for  them  in  any  way.  Thej  were  there 
when  he  was  garnisheed,  and  he  allowed  Mann  to  take  them 
awaj.  It  was  shown  that  the  box  ccMitained  goods  worth 
$200  00,  and  that  Hodges  Brothers'  judgment  against  Mann 
was  for  more  than  $200  00*  The  CSourt  charged  the  jury 
that,  if  said  goods  were  in  the  store  which  Loyless  oontrolled 
when  he  was  garnisheed,  and  he  permitted  Mann  to  take 
them  away,  Loyless  was  liable  to  plaintiff  for  their  value* 
The  jury  found  accordingly.  A  new  trial  was  mowed  for, 
upon  the  ground  that  said  charge  was  wrong.  Its  refusal  is 
assigned  as  error. 

F.  M.  Harpxb  ;  Cuibk  &  Goss,  for  plaintiff  in  error. 
L.  C.  HoTLE ;  C.  B.  WoOTSN,  for  defendant 

McCaT|  Judge. 

Our  laW|  Code,  section  3226,  requires  the  garnishee  to  an- 
swer what  he  is  indebted  to  the  defendant,  or  what  effects  of 
his  he  has  in  hand,  or  had  at  the  service  of  the  summons. 
Was  not  this  box  and  its  contents  in  stare  with  the  garnishee. 
True,  he  held  it  without  risk,  but  it  was  none  the  less  in  his 
charge.    He  would  have  been  liable  for  gross  neglect,  had 
any  damage  come  to  it.    There  are,  it  is  true,  some  cases 
where  sealed  and  unbroken  packages,  left  as  this  was,  have 
been  held  not  to  make  the  holder  subject  to  gamishmait. 
But  it  will  be  found  that  they  turn  mainly  on  the  special  law 
of  the  State,  or  on  the  fact  that  it  did  not  appear  that  the 
package  had  any  actual  value.    Here  the  derk  of  the  g;ar- 
nishee  testifies,  that  the  box  contained  goods,  and  that  tbey 
were  worth  $200  00. 

We  see  nothing  to  justify  us  in  saying  that  there  were  not 
*'  effects ''  of  the  defendant  in  the  hands  of  the  gamiah 
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Thej  were  id  his  custody — in  his  possession^  as  the  will  of 
the  owner,  and  the  verdict  of  the  jury  was  right.    The  goods 
were  turned  over  to  the  defendant  by  the  garnishee,  at  his 
own  risk,  after  the  service  of  the  summons. 
Judgment  affirmed. 


Jambs  A.  Allison,  administrator,  plaintiff  in  error,  vs. 
Henby  B.  Thomas,  executor,  e<  o/L,  defendant  in  error, 

(Bt  two  JT7DOE8.)  1.  It  IS  oeoessary  for  an  administrator  to  file  tho  tax 
affidavit  required  by  Act  of  1870,  even  though  there  are  no  debts,  and 
B  widow  and  minor  are  interested  with  others  in  the  estate. 

2.  Every  presumption  will  be  made  in  favor  of  the  constitutionaltty  of  an 
Act  of  a  State  Legislature.  Where  this  Court  has  decided  an  Act  of 
the  Legislature  constitutional,  under  which  decision  many  private 
rights  have  been  settled,  and  to  disturb  which  might  unsettle  many 
others,  and  perhaps  prove  a  great  hardship  to  the  plaintiffs  in  those 
cases  already  adjudicated,  the  doctrine  of  «tore  decisU  applies*  27th 
February,  1872. 

Belief  Acts  of  1870.  Constitutional  Law.  Before  Judge 
Habrell.    Randolph  Superior  Court.     May  Term^  1871. 

Allison^  as  administrator  of  Key,  sued  Thomas,  as  execu- 
tor of  J.  W.  Thomas,  and  Douglass,  as  security,  upon  their 
promissory  note  made  in  1860.  No  defense  was  filed.  But 
plaintiff  had  filed  no  affidavit  of  having  paid  the  taxes  on  the 
debt,  as  required  by  the  Belief  Act  of  1870.  To  excuse  him- 
self, he  proposed  to  prove  that  Key's  estate  owed  nothing, 
and  that  two  of  his  heir&-at-law  were  his  widow  and  a  minor, 
and  contended  that  if  the  Acts  were  constitutional,  which  he 
denied,  his  case  was  excepted  by  its  14th  section.  The  Court 
dismissed  the  cause  for  want  of  said  affidavit.  That  is  as- 
signed as  error  on  said  grounds. 

Hood  &  Kiddoo,  for  plaintiff  in  error. 

E.  L.  Douglass  ;  C.  B.  Wooten,  for  defendant. 


650         SUPREME  CX)URT  OF  GEOEfilA. 

Allison  vs.  Thomas  ei  ah 

Montgomery,  Judge. 

The  Court  below  dismissed  this  case  for  want  of  the  tax 
affidavit  required  by  the  Relief  Act  of  1870,  the  suit  bdng 
upon  a  note  made  before  June,  1865.  The  plaintiff  oflfered 
to  show  that  the  estate  owed  no  debts,  and  that  two  of  the 
heirs  were  a  widow  and  minor,  there  being  also  adult  hdis. 
The  Court  refused  to  let  the  proof  be  made.  Plaintiff  ako 
objected  to  the  dismissal  on  the  ground  that  the  Act  of  1870 
was  contrary  both  to  the  Constitution  of  the  United  States 
and  to  that  of  Georgia. 

The  Court  held  the  Act  to  be  constitutional,  and  plaintiff 
excepted.  Upon  the  hearing  before  this  Court,  counsel  sub- 
mitted the  constitutional  point  without  argument.  And 
hence  the  decision  in  this  case,  as  to  that  point,  is  placed 
upon  the  prior  ruling  of  the  Court  holding  the  Act  in  ques- 
tion to  be  constitutional.  After  the  present  case  had  beai 
heard,  the  constitutional  question  was  elaborately  argued  in 
the  cases  of  The  Maoon  and  Augusta  Railroad  Company  is. 
IdtUe^  executor,  and  Johnson,  adminhtraiory  V8»  Sayre  et  al*, 
decided  at  the  present  term,  to  which  cases  reference  is  made 
for  the  views  of  each  member  of  the  Court  upon  the  subject 

We  affirm  the  judgment  of  the  Court  below  upon  both 
rulings.  If  the  widow  and  minor  had  been  the  sole  heirs, 
the  case  would  have  fallen  within  the  14th  section  of  the 
Relief  Act.  As  it  stands,  we  think  the  taxes  should  have 
been  paid  and  the  usual  affidavit  filed. 

Judgment  affirmed. 
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EdmondsoKj  defendant  in  error. 

(Bt  two  JtTDOES.) — Non-reaidentB  of  this  State  are  not  required,  by  our 
law,  to  pay  taxes  on  notes  held  by  them  on  citizens  of  this  State,  and 
when  the  payee  of  a  note  is  the  plaintiff  in  a  suit  on  a  note  dated  be- 
fore June,  1865,  and  it  appear  that,  at  the  date  of  the  note,  and  con- 
tinuously since,  he  has  not  resided  here,  and  that  he  has  been  the 
owner  of  the  note  from  its  date,  he  is  not  required  to  make  the  affi- 
davit of  taxes  being  pud  as  required  hj  the  Act  of  October  18th,  1870. 
27th  February,  1872. 

Taxes.  Belief  Act  of  1870.  Before  Judge  Habrell. 
Terrell  Superior  Court.    May  Term,  1871. 

Gary,  Bangs  &  Woodward  sued  Edmondson  upon  his 
promissory  notes  dated  in  I860,  and  purporting  to  have  been 
made  in  Baltimore.  He  filed  several  pleas,  one  of  which 
was  that  he  ought  to  pay  no  interest  because  ''said  notes 
were  held  during  the  war  by  the  parties  who  resided  in  the 
pity  of  Baltimore  and  could  not  be  paid."  Because  no  a£B.- 
davit  of  the  payment  of  taxes  bad  been  filed  under  the  Be- 
lief Act  of  1870,  the  Court  dismissed  the  cause,  although 
their  "  attorney  stated  and  offered  to  prove  that  they  were 
non-residents."    This  is  assigned  as  error. 

B.  F.  Simmons,  by  Z.  D.  Harrison,  for  plaintiffs  in  error. 
WooTEN  &  HoYLB,  for  defendant. 

McCay,  Judge. 

This  case  turns  upon  the  non-residence  of  the  plaintiff. 
We  have  decided  in  several  cases  that  notes  held  by  non- 
residents of  this  State,  not  used  here,  but  only  here  for  col- 
lection, are  not  taxable  by  our  laws.  The  proof  here  is  that 
at  the  making  of  the  note,  and  continuously  since,  the  plain- 
tiff, to  whom  the  note  is  payable,  has  not  resided  in  this  State. 
This  the  judgment,  under  these  rulings,  made,  doubtless^ 
since  this  decision  by  Judge  Harrell,  must  be  reversed. 

Judgment  reversed. 
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JOHK  A.  HiEBS^  plaintiff  in  error,  vs.  £.  H.  Ward,  defend- 
ant in  error. 

There  was  no  entry  of  service  in  the  bill  of  ezoeptions, 
and  for  that  defendant's  counsel  moved  to  dismiss  it.  Plain- 
tiff's counsel  said  that  the  service  of  the  bill  of  ezoeptims 
was  entrusted  to  local  counsel,  and  asked  time  to  show  that 
service  was  perfected.  The  Ck>urt  refused  to  give  Ume,  and 
said  service  must  appear  on  the  bill  of  exception. 

Lyon,  DeGraffenreid  &  Irvin  ;  W.  G.  Parks  ;  F. 
M.  Parker,  for  plaintiff  in  error. 

C.  B.  WooTEN,  for  defendant. 


H.  Rogers,  administrator,  plaintiff  in  error,  m.  E.  E.  M. 
BoTTSFORD  et  al.,  defendants  in  error. 

(Bt  two  JT7D0BS.) — 1.  Where  the  amount  doe  on  a  life  insarance  polkj  is 
payable  in  Hartford ,  Connecticati  to  the  "  heirs  or  assigns  **  of  the 
person  whose  life  was  insured,  who  leayes  a  will  beqneathing  all  hia 
property  to  his  children,  to  the  exciasion  of  his  widow,  and  the  ageal 
of  the  insurance  company  pays  the  money  to  his  administrator  with 
the  will  annexed,  the  administrator  is  justiBed  in  filing  a  bill  for  dine- 
tion  as  to  the  fund. 

2.  Pending  the  litigation  the  administrator  is  not  liable  to  pay  interest  on 
the  fund  where  he  has  made  none.    27th  Februaiy,  1872. 

Interest.  Insurance.  Administrators  and  Execnt(»8.  Be- 
fore Judge  Harrell.  Terrell  Superior  Court  May  Term^ 
1871. 

Bogers,  of  Georgia,  averred  that,  in  1870,  C.  T.  Bottsford 
died  testate,  and  he  became  his  administrator  oum  tedammio 
annezo.  The  intestate  was  insured  by  the  Phoenix  Life  In* 
suranoe  Company,  of  Hartford,  Connecticut,  for  $5,000  OO^ 
payable  to  intestate's  '^  heirs  and  assigns."    This  money 
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paid  to  Rogers,  as  administrator.  The  will,  made  before  the 
policy,  simply  bequeathed  all  his  property  to  his  ''  children,'' 
and  in  default  of  children  to  his  brother,  sister  and  step« 
mother.  Testator  had  a  wido.w  and  two  children,  him  sur- 
viving and  residing  in  Connecticut.  Rogers  prayed  direc- 
tion as  to  whom  he  should  pay  said  $5,000  00.  The  widow 
and  children  and  other  legatees  were  citizens  of  Connecticut. 
The  policy  of  insurance  described  intestate,  as  of  Dawson, 
Georgia,  and  it  did  not  appear,  by  the  record,  where  it  was 
executed,  but  the  premium  was  to  be  paid  in  Connecticut. 
Rogers  testified  that  the  agent  of  the  company  paid  him  the 
money  saying  the  widow  had  no  interest  in  it ;  that  several 
good  lawyers  advised  him  she  had  none,  and  he  had  kept  the 
money  without  making  any  interest  on  it,  waiting  the  direction 
of  the  Court  in  the  premises,  and  closed.  There  was  no  evi- 
dence in  the  record  as  to  the  law  of  Connecticut ;  it  seems  to 
have  been  admitted  that  by  it  the  widow  is  not  an  heir  of 
the  husband.  The  Court  ruled  that  the  widow  was  entitled 
to  one-third  of  the  money ;  that  the  administrator  had  no 
right  to  collect  it  as  it  was  not  subject  to  intestato's  debts, 
and  that  he  should  pay  interest  on  the  money.  All  this  is 
assigned  as  error. 

WooTEN  &  HoYLE,  for  plaintiff  in  error. 

Lyon,  DeGraffenbeid  &  Ibvin,  for  defendant 

Montgomery,  Judge. 

The  plaintiff  in  error,  as  the  administrator  cum  teetor 
menioannexo  of  Chauncey  Bottsford,  received  from  the  agent 
of  the  Phoenix  Mutual  Life  Insurance  Company  $6,000  00 
on  a  policy  in  which  the  company  <U  Hartford^  Oonneo* 
ticui,  contracted  to  pay,  in  the  event  of  the  death  of  said 
Obauncey,  the  insurance  money  to  his  '^  heirs  or  assigns.'' 
Q7be  testator  left  all  his  property  to  his  children,  (of  whom 
be  bad  two,)  to  the  exclusion  of  his  widow,  the  defendant  in 
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error.  Upon  receipt  of  the  money,  the  administrator  filed 
a  bill  for  direction.  The  agent  of  the  company  paid  the 
money  over  to  him  in  preference  to  paying  it  to  the  *'  hdrs." 
The  Court  decreed  that  he  should  pay  over  one-third  to  the 
widow  in  her  own  right,  as  one  of  the  heirs,  and  the  remain- 
ing two-thirds  to  her  as  guardian  of  her  children,  and  that 
he  should  pay  interest  on  the  fund  from  the  time  he  received 
it,  as  he  received  it  as  a  mere  volunteer  and  not  as  adminis- 
trator. The  evidence  was  that  he  had  made  no  interest  We 
think  the  Court  erred. 

1.  Whether  the  widow  is  entitled  to  a  share  of  the  fand 
depends  upon  whether  she  is  an  heir  of  her  husband  by  the 
law  of  Connecticut,  where  the  oontraet  of  insurance  woe  made 
and  the  money  was  to  be  paid.  As  far  as  made  appara>t,  it 
would  seem  the  widow  is  not  an  heir  under  that  law,  and 
that  the  administrator  is  entitled  to  the  fund  as  such.  The 
company  at  least  thought  so,  and  they  certainly  should  be 
fiimiliar  with  the  laws  of  their  own  State,  and  most  especially 
with  their  own  charter,  which  may  have  an  important  bear- 
tag  on  th.  ™.^«t  ^in,  ao,  L  .h.  will  «rga  U,e  (takl 
to  the  children  ?  Upon  the  whole  view  of  the  case  the  ad- 
ministrator might  well  hesitate  as  to  whom  the  money  should 
be  paid,  and  is  fully  justified,  under  the  circumstances,  in 
filing  his  bill  for  direction. 

2.  In  the  mean  time  it  would  be  inequitable  to  hold  him 
liable  for  interest  where  he  has  made  none. 

Judgment  reversed. 


Ketchum  &  Habtbidge,  plaintiffs  in  error,  t».  Jambs  B. 

Page,  defendant  in  error. 

(Bt  two  jttdobs.) — ^When  a  sheriff,  bj  direction  of  the  plaintiff,  levied  a 
distress-warrant  for  rent  npon  the  orop  made  on  the  land  rented  asd 
also  on  certain  mules  belonging  to  defendant  on  the  place,  and 
wards  dismissed  the  levy  on  the  mules,  it  appearing  that  th^ 
under  a  mortgage  of  superior  lien  to  the  distress-warrant,  aad  tbe 
mules  were  run  off  hj  the  defendant : 
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JSddi  That  such  levy  and  dismissal  did  not  postpone  the  lien  of  the 
distress-warrant  on  the  crop  to  younger  liens.    27th  Febroaryi  1872. 

Lien  of  Judgments.    Waiver.    Before  Judge  Harbell. 
Clay  Superior  Court.    September  Term,  1871, . 

Pace  sued  out  a  distress^warrant  for  rent  against  Jones  & 
Jones,  and  under  it  sold  certain  cotton.  Ketchum  &  Hart- 
ridge claimed  that  the  proceeds  should  be  paid  to  them,  and 
Pace  denied  their  right  to  it.  On  the  trial  the  following 
facts  appeared  :  Before  this  cotton  was  levied  upon,  the  dis- 
tress-warrant had  been  levied  upon  ten  mules  and  horses, 
worth  $1,300  00,  and  said  cotton,  which  were  left  on  de- 
fendant's place  by  order  of  Pace.  When  the  sheriff  went 
back  the  next  day  or  the  day  after  that,  these  mules  and 
horses  were  gone.  AflerwMels,  under  instructions  from 
Pace's  attorney,  he  erased  that  levy  as  to  the  mules  and  horses 
from  the  warrant.  The  mules  and  horses  levied  upon  had 
been  mortgaged  to  Ketchum  &  Hartridge,  and  Jones  ran 
them  off  after  said  levy.  Pace's  attorney  ordered  the  sheriff 
to  dismiss  the  levy  as  to  the  mules  and  horses,  because  after 
they  were  levied  upon  he  learned  that  they  were  covered  by 
said  mortgage  which  had  been  foreclosed.  The  mortgage  y2. 
fa,  put  in  evidence  covered  these  mules  and  horses.  It  was- 
conceded  that  Pace's  lien  was  superior  to  that  of  the  mort- 
gage as  to  the  cotton  ;  but  it  was  contended  that  the  dismissal 
of  the  levy  as  to  the  mules  and  horses  was  prima  fade  sat- 
isfaction of  the  distress-warrant  to  the  extent  of  their  value, 
and  that  the  explanation  of  the  dismissal  was  insufficient  to 
remove  that  difficulty,  especially  as  by  the  levy,  etc..  Pace 
bad  caused  these  mules  and  horses  to  be  put  out  of  the  way 
of  the  mortgage. 

The  Court  charged  the  jury  that  an  unexplained  levy  on 
personalty  raised  a  presumption  of  payment  to  the  extent  of 
the  value  of  said  personalty ;  but  that  if  the  levy  was  dis- 
missed because  it  was  ascertained  after  it  was  made  that  the 
property  could  not  be  subjected  to  the  payment  of  the  dis- 
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tress-warranty  because  it  was  subject  to  a  prior  lien  of  a  mort- 
gage that  was  a  sufficient  explanation  to  remove  the  presump- 
tion of  payment.  He  further  charged  that  a  mere  levy  and 
dismissal,  under  the  circumstances,  would  not  make  Pace 
chargeable  with  having  caused  the  property  to  be  run  off. 
The  jury  found  for  Pace.  A  new  trial  was  moved  for  upon 
the  ground  that  said  charge  was  wrong.  The  Court  refused 
a  new  trial,  and  of  that  complaint  is  made  here. 

W1I4LIAM  GuEBBABD ;  Hood  &  Kiddoo,  for  plaintifi  in 
error,  cited  B.  Code,  sec.  3607 ;  6th  Ga.  K.,  392 ;  13th,  185; 
30(;h,  433;  36th,  613,  as  to  dismissal  of  levies. 

H.  Fielder  ;  B.  E.  Eenan,  for  defendant,  relied  upon 
30th  Oa.  B.,  433;  36th,  611. 

McCay,  Judge. 

Without  question,  if  there  be  a  levy  upon  personal  pro- 
perty, it  operates  as  a  satisfaction  of  the  fi.  fa  pro  ta$do,  un- 
less the  plaintiff  show  that  it  was  unproductive.  But  he  is 
not  confined  to  one  way  of  doing  this.  If,  after  the  levy,  he 
finds  it  is  not  the  property  of  the  defendant  and  he  orders 
'  the  levy  dismissed,  surely  this  is  no  satisfaction.  The  burden 
of  proof  is  upon  the  plaintiff,  but  it  would,  as  it  seems  to  oa, 
be  very  absurd  to  compel  the  plaintiff  to  go  on  to  sell,  or  to 
litigate,  when  it  is  plain  that  the  property  is  not  subject 

It  is  admitted  that  the  mules,  the  levy  upon  which  was 
dismissed,  were  covered  by  the  mortgage  of  the  plaintifi 
in  error,  and  that  if  they  had  been  sold  under  the  distress- 
warrant,  that  mortgage  would  have  taken  the  money,  if  it 
was  foreclosed.  If  not  foreclosed,  the  property  would  have 
brought  nothing,  unless  it  was  sold  under  agreement.  In 
any  event,  it  would  have  been  folly  to  go  on  with  the  levy, 
under  the  distress-warrant,  and  when  the  levy  was  dismissed, 
the  property  turned  back  to  the  defendant  in  the  distress- 
warrant,  the  property  was  no  longer  a  credit  on  the  fi.  ftL 
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We  have  looked  cloeely  into  the  cases  referred  to,  but  in  none 
of  them  did  it  appear,  as  here,  that  the  plaintiff  making  the 
levy,  even  with  the  utmost  diligence,  could  have  realized 
nothing  from  the  property. 

We  are  not  able  to  see  how  the  fact  that  this  levy  of  the 
distress-warrant  alarmed  the  defendant,  so  that,  soon  after  the 
levy  was  dismissed,  he  ran  away,  carrying  off  the  mules,  can 
affect  the  case.  Even  in  an  action  on  the  case  for  damages, 
it  would  be  very  difficult  to  sustain  a  recovery,  for  this  rea- 
son, but  surely  that  result  is  no  reason  why  the  holder  of  the 
distress-warrant  should  be  charged  with  the  value  of  the 
mules.  It  was  the  duty  of  the  mortgagee  to  attend  to  his 
own  business,  and  the  holder  of  this  distress-warrant  only 
did  his  duty  to  the  mortgagee  when  he  dismissed  this  levy. 
It  was  not  right  that  he  should  have  the  property  sold,  as  it 
was  bound  under  the  mortgage,  and  there  was  not  enough  to 
satisfy  it. 

Judgment  affirmed. 


Jakes  D.  Carhabt,  plaintiff  in  error,  t;^.  Charles  P. 

West  et  cU.^  defendants  in  error. 

(Bt  two  jtjdobs.)  1.  The  real  plaintiff  in  the  action  may  make  the  affi- 
davit of  payment  of  taxes,  as  required  by  the  Act  of  1870,  even  though 
the  suit  be  brought  in  the  name  of  another.    27th  February,  1872. 

2.  The  Court  sat  in  May  ;  the  Clerk  did  not  certify  when  it  ac^ourned. 
The  bill  of  exceptions  was  certified  by  the  Judge  on  the  80th  of  Junei 
and  it  stated  that  it  was  tendered  to  the  Judge  on  the  26th  of  June, 
"  within  thirty  days  from  the  adjournment  of  the  Court."  The  Court 
overruled  a  motion  to  dismiss  said  cause,  because  it  did  not  affirma- 
tively show  that  it  was  certified  within  thirty  days  from  the  adjourn- 
ment of  the  Court    (B.    See  end  of  Beport) 

Belief  Act  of  1870.  Praotice  in  Supreme  Conrt.  Before 
Jadge  Habbell.  Randolph  Superior  Court.  Maj  Term^ 
1871. 
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This  was  a  suit  in  the  name  of  Carhart,  as  bearer,  against 
West  et  cU,,  upon^  their  note  made  in  1860.  He  filed  no  affi- 
davit as  to  payment  of  taxes.  But  one  Atkinson,  whose 
name  did  not  appear  in  the  declaration,  and  who  made,  so 
far  as  the  record  shows,  no  explanation  of  his  connecdon 
with  the  suit,  filed  an  affidavit  that  he  ''  is  the  real  plaintiff 
in  said  cause,^'  and  that  he  had  paid  all  taxes  required  by  the 
Act  of  1870.  For  want  of  such  affidavit  by  Carhart  the 
Court  dismissed  th^  cause.     That  is  assigned  as  error. 

The  bill  of  exceptions  recited  that  the  cause  was  tried  at 
May  Term  and  the  assignment  of  errors  therein  began :  '^  And 
now,  on  this  the  20th  of  June,  within  thirty  days  from  the 
adjournment  of  said  Court,  the  plaintiff  excepts,''  eta  It  was 
certified  by  the  Judge  on  the  30th  of  June,  without  any  ex- 
planation by  the  Judge  why  he  had  held  it  up.  When  the 
(hurt  did  adjourn  did  not  appear.  Counsel  for  defendant 
moved  to  dismiss  the  cause  because  it  did  not  appear  that  the 
bill  of  exceptions  was  certified  within  thirty  days  from  the 
adjournment  of  the  Court.  No  point  was  raised  as  to  a  want 
of  any  explanation  of  the  Judge's  delay.  The  Court  held 
that  the  certificate  of  the  Judge  covered  the  recital  above 
quoted  and  refused  to  dismiss  the  cause  upon  the  ground  that 
it  affirmatively  appeared  that  the  bill  of  exceptions  was  itnr 
dered  to  the  Judge  within  thirty  days  from  the  adjoummoit 
of  the  Court. 

Hood  &  Kiddoo,  by  John  T.  Clark,  for  plaintiff  in 
6rror. 

B.  S.  WoRRiLL,  for  defendant 

MoNTooMERT,  Judge. 

This  being  a  suit  on  a  note  made  befiire  June,  1865,  an 
affidavit  of  payment  of  taxes  was  necessary.  One  was,  in 
fiust,  filed,  made  by  M.  J.  Atkins,  who  swore  he  was  the  real 
plaintiff.    On  motion  of  defendants,  the  Court  dismissed  the 
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suit,  because  the  affidavit  was  not  made  by  the  plaintiff  of 
record.  Is  it  necessary  that  either  real  or  nominal  plaintiff 
should  make  the  affidavit  ?  Suppose  the  taxes  paid  by  an 
agent,  would  not  his  affidavit  of  payment  be  sufficient?  The 
second  section  of  the  Act  of  October  13th,  1870,  does  not 
require  the  plaintiff  to  tTioie  the  affidavit.  He  must  file  "an 
affidavit "  that  the  taxes  have  been  paid.  The  Court  has 
already  decided  that  the  real  plaintiff  may  make  the  affida- 
vit: Demington  vs.  Douglass  decided  August  22d,  1871. 
That  case  controls  this. 
Judgment  reversed. 


Geobge  Singeb,  Jb.,  plaintiff  in  error,  vs.  John  M.  Scott, 

defendant  in  error. 

(Bt  two  JT7D0BS.) — 1.  Where  there  were  two  saits  pending  between  the 
same  parties  for  the  same  cause  of  action,  and  the  defendant  makes  a 
good  cause  for  the  continuance  of  the  suit  last  brought,  to- wit:  that 
certain  interrogatories  sued  out  therein  had  not  been  returned  : 

Hdd,  That  it  was  error  in  the  Court  to  refuse  the  continuance  because 
the  plaintiff  had  dismissed  the  suit  first  brought. 

2.  If  pending  a  suit,  another  be  brought  against  the  same  defendant  for 
the  same  cause  of  action,  the  pendency  of  the  first  suit  may  be  pleaded 
in  abatement  of  the  second,  and  the  plaintiff  cannot  defeat  the  plea 
by  dismissing  the  suit  first  brought.    27th  February,  1872. 

Evidence.  Two  suits  for  same  cause  of  action.  Before 
Judge  Habbell.  Stewart  Superior  Court.  October  Term, 
1871. 

Scott  filed  an  action  of  ejectment  against  Singer,  and  he 
pleaded  the  general  issue.  Pending  that,  he  filed  another 
against  Scott  for  the  same  promises.  To  this  one.  Singer 
pleaded  in  abatement  the  pendency  of  the  first.  Singer  sued 
out  interrogatories  in  the  first  case,  but  they  bad  not  been 
returned  to  Court.  When  the  first  case  was  called  Scott  dis- 
missed it.    When  the  second  was  called  Singer  moved  to 
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oontinne  U  because  said  interrogatories  were  not  in.  The 
Coort  refused  the  oontinnance  solely  upon  the  ground  that 
they  were  not  saed  out  for  the  second  case.  Singer  then 
showed  the  pendency  of  the  first  suit  when  the  second  was 
began,  and  moved  to  dismiss  the  second  for  that  reason.  The 
Coart  overruled  the  motion  because  the  first  had  been  dis- 
missed.  The  case  was  tried,  and  Scott  had  a  verdict,  ^ger 
moved  fi>r  a  new  trial,  upon  the  grounds  that  the  Court  ened 
in  refusing  the  continuance,  and  to  dismiss  said  second  suit, 
and  for  other  reasons  touching  said  trial,  which  are  immate- 
rial. The  new  trial  was  refused,  and  error  is  assigned  npon 
said  grounds. 

H.  Fielder  ;  Beall  &  Tuckeb,  for  plaintiff  in  error. 

J.  L.  WiMBEBLT ;  B.  S.  WoBBiLL,  fi>r  defendant. 

MgCat,  Judge. 

1.  Had  the  Court  refused  the  continuance,  on  the  ground 
that  movant  had  not  shown  due  diligence,  we  should  not 
have  thought  his  discretion  abused.    But,  as  appears  by  the 
record,  the  showing  was  held  sufficient,  and  the  oontinnance 
refused,  solely  on  the  ground  that  the  intern^tories  sued 
out  had  been,  in  one  case,  when  the  case  called  was  anotha 
suit,  between  the  same  parties,  fiir  the  same  cause  of  action, 
and  the  plaintiff  had  seen  fit  to  dismiss  the  first  sait,  aftet 
bringing  the  second.    It  would  be  rather  onerous  upon  a 
party  to  require  him,  at  his  peril,  to  sue  out  two  sets  of  in- 
terrogatories for  the  same  witness,  about  the  same  matter, 
simply  because  the  plaintiff  sees  fit  to  bring  two  suits  instead 
of  one.    There  can  be  but  one  legally  pending,  even  if  they 
be  both  brought  at  the  same  time,  so  that,  under  the  Oode^ 
he  may  elect  which  he  will  proceed  upon.    The  interrogato- 
ries taken  in  either  ought  to  be  evidence.    They  are  apon 
the  same  matter,  between  the  same  parties.    Full  oppoita- 
nity  to  cross  exists,  and  it  would  be  sticking  in  the  bark^ 
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deed,  to  say  that  they  cannot  be  used  in  either  case,  accord- 
ingly, as  the  plaintiff  may  select  either  one  as  his  action. 

2.  But  these  cases  were  not  both  brought  at  the  same  time. 
The  first  objection,  as  well  as  the  entry  on  the  declaration  by 
the  Clerk,  which  is  an  official  entry,  required  by  law,  and  is, 
therefore,  evidence,  shows  that  the  case  called  and  tried  was 
brought  when  there  was  another  suit  for  the  same  matter 
pending  in  the  same  Court,  between  the  same  parties.  In 
such  a  case,  the  Code,  section  2843,  provides  that  the  pen- 
dency of  the  first  suit  may  be  pleaded  in  abatement  of  the 
second.  The  record  shows  that  this  plea  was  filed.  It  would 
be  making  this  provision  of  the  Code  a  nullity  to  permit  the 
plea  to  be  evaded  by  dismissing  the  first  suit  after  the  plea 
was  filed.  It  would  be  in  effect  to  give  the  plaintiff  the 
right  to  elect,  when  the  statute  declares  that,  though  he  may 
do  this,  if  the  suits  be  brought  simultaneously,  the  plea  of 
former  suit  pending  is  a  good  plea  to  the  latter,  if  the  two 
be  brought  at  different  times.  Our  Code  fixes  the  period  at 
which  a  suit  is  pending,  to-wit:  When  the  writ  is  filed  in 
office:  Code,  sec.  ...... 

We  think  the  Court  erred  in  both  these  points.  Especially 
is  this  true  as  to  his  rulings  in  the  defendant's  plea,  and  on 
the  plaintiff's  right  to  circumvent  it  by  dismissing  his  first 
suit.     Judgment  reversed. 


H.  G.  Fbagan,  plaintiff  in  error,  vs.  J.  W.  Aven,  defen- 
dant in  error. 

(By  two  judges.)  There  was  no  appearance  for  plaintifF  in  error. 
Aven's  Counsel  moved  to  dismiss  the  writ  of  error  because  it  was  filed 
in  the  Clerk's  office  one  day  too  late,  and  the  motion  was  granted. 
Before  the  order  was  made,  it  was  suggested  that  the  last  day  was  a 
day  of  thanksgiving  proclaimed  by  the  President  of  the  United  States. 
The  Court  said  then  it  was  safer  to  have  the  cause  dismissed  for  want 
of  prosecution.     24th  February,  1872. 

•No  appearance  for  plaintiff  in  error. 
M.  J.  Crawfobdj  J.  L.  WiMBERLY,  for  defendant. 

Vol,  XLiT.*»4i, 
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Z.  M.  Sawyer,  plaintiff  in  erroFi  vs.  E.  Vobies,  defendant 

in  error. 

(Bt  tvo  judges.)    Parol  evidence  is  not'admiasible  to  add  a  coTeoant 
to  a  deed.    27tlL  Febraary,  1872. 

Parol  to  vary  writing.  Before  Judge  Habrkix.  Stew- 
art Superior  Court.     October  Term,  1871. 

The  opinion  reports  the  facts. 

E.  L.  Douglass;  H.  Fielder;  Bell  &  Tucker,  ht 
plaintiff  in  error. 

J.  L.  Wimbkrly;  J.  T.  Clark,  for  defendant. 

Montgomery,  Judge. 

This  was  a  rule  to  foreclose  a  mortgage  by  the  defendant 
in  error  against  the  plaintiff  in  error,  on  a  tract  of  land  on 
which  were  two  mills,  and  which  had  been  bought  by  the 
plaintiff  in  error  from  the  defendant  in  error  for  milling  pur- 
poses, at  a  price,  as  alleged,  of  $12,000  00;  $10,000  00  of 
which  had  been  paid,  and  the  suit  was  for  the  balance.  The 
plaintiff  in  error  set  up  as  a  defense  to  the  foreclosure,  in  his 
answer  to  the  rule  nisi,  a  parol  agreement  by  Vories,  at  the 
time  of  the  sale,  as  part  of  the  consideration  of  the  contract, 
not  to  sell  another  mill-site  owned  by  him,  near  the  one  bar- 
gaiued  for,  or  if  he  did,  to  restrain  the  purchaser  in  his  deed 
from  erecting  any  mill  thereon.  The  answer  further  stated, 
that  Vories,  in  violation  of  this  parol  agreement,  had  sold 
the  other  mill-site,  without  restriction,  and  that  the  parchaser 
had  erected  a  mill  thereon,  to  the  great  damage  of  the  plain- 
tiff in  error.  The  note,  for  the  non-payment  of  whidi  the 
foreclosure  was  sought,  after  reading  in  the  usual  form,  had 
the  following  words  added  to  it:  ''In  purchase  of  the  lands, 
etc.,  known  as  the  upper  Vories  mill-place.''  The  defendant 
in  error  demurred  to  the  answer  for  insufficiency,  and  moved 
to  make  his  rule  absolute.     The  Court  sustained  the  demur- 
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rer,  and  granted  the  motion.  We  think  the  Court  right  in 
its  ruling.  In  the  case  of  MeU  V8.  Mo<mey,  30  Georgia^  414, 
relied  on  by  the  plaintifiP  in  error,  the  question  of  adding  to  a 
written  contract  by  parol  did  not  arise*  and  the  subject  is  but 
incidentally  mentioned.  The  uniform  current  of  the  decis- 
ions of  this  Court  is,  that  parol  evidence  cannot  be  received 
to  enlarge  or  add  to  a  written  contract:  See  Logan  vs.  Bendy 
13  Ga.  R,  192;  Wyche  vs.  Wimhip,  13  Ga.  B.,  208;  Oris- 
wold  v8.  Scott,  Ib.y  210.  In  the  present  case,  the  proposition 
is  to  add  to  the  terms  not  only  of  the  deed  of  sale  of  land  to 
the  plaintiff  in  error,  but  also  to  the  terms  of  his  note  given 
for  the  purchase-money.  It  is  in  effect  an  attempt  to  engraft 
by  parol  a  covenant  upon  the  deed,  and  to  add  a  condition  to 
the  note.  We  know  of  no  case  that  has  gone  so  &r. 
Judgment  affirmed. 


K.  E.  Harbis,  plaintiff  in  error  vs.  Colquit  &  Baggs,  de- 
fendants in  error. 

(Bt  Tiro  J17D0BS.)  Parties  who  appear  before  the  Ordinary  to  contest  tha 
granting  of  a  homestead  are  concladed  by  the  judgment  upon  all  ques^ 
tions  which  it  is  necessary  for  the  applicant  to  prove,  and  upon  all  ques^ 
tions  which  the  statute  provides  the  creditors  may  makei  but  they  are 
not  concluded  upon  questions  over  which  the  Ordinary  has  no  juris- 
diction, unless  it  appears  that  they  actually  made  such  questionsi  and 
that  they  were  in  fact  decided.     27th  February,  1872. 

Homestead.  Conclusiveness  of  judgments.  Before  Judge 
Habbell.    Terrell  Superior  Court.     November  Term,  1871  •. 

Colquit  &  Baggs,  as  merchants  and  factors,  furnished  to 
Mr.  Harris  provisions  to  enable  him  to  make  his  crop  in 
1870,  taking  a  factor's  lien  upon  the  crop  to  be  grown.  In 
the  fall  of  1870  they  foreclosed  the  lien  and  had  the  Ji.  fa». 
levied  upon  corn  and  cottcn,  which  were  part  of  said  crop. 
His  wife,  B.  £.  Harris,  then  made  application  to  the  Ordi- 
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nary  for  setting  apart  as  exempt  from  her  husband's  debtSi 
certain  personalty^  including  said  corn  and  cotton.  It  was 
by  the  Ordinary  set  apart  to  her^  and  then  she  claimed  it 
Colquit  &  Baggs  were  represented  by  counsel  before  the  Or- 
dinary,  and  no  appeal  was  taken  from  his  judgment  setting 
the  same  apart.  What  questions  were  made  before  the  Or- 
dinary does  not  appear.  Under  these  facts  it  was  submitted 
to  the  Judge  whether  the  property  was  subject  to  the  fi,  fa. 
He  held  it  was^  and  that  is  assigned  as  error. 

Lyon,  DeGbaffenbeid  &  Ibvin;  W.  G.  Pabks,  for 

plaintiff  in  error. 

F.  M.  Habpeb;  B.  F.  Simmons,  by  Clabe  &  Goes,  £>r 
defendants. 

McCay,  Judge. 

The  Act  of  1868  providing  for  laying  off  the  homestead, 
allows  any  creditor  to  appear  and  make  certain  objections  to 
the  proceeding.  Literally,  the  only  issue  provided  for  is, 
npon  the  estimate  of  value  by  the  Commissioners.  But,  in 
the  nature  of  things,  the  objector  may  make  a  point  npon 
any  of  the  material  statements  necessary  to  be  made ;  as  resi- 
dence, that  applicant  is  the  head  of  a  family,  etc. 

We  have  held,  also,  that,  if  an  objector  does  appear  ud 
set  up  that  he  has  such  a  debt  as  that  the  applicant  can  Jin- 
elude  certain  specific  property  in  his  schedule,  and  the  ap- 
plicant joins  issue  and  the  case  is  tried,  this  concludeB  the 
parties.  But  this  is  only  when  the  issue  is  made  and  ac- 
cepted. Either  party  may  object,  since  this  question  does 
not  come  within  any  of  the  provisions  of  the  homestead. 
The  homestead,  when  set  apart,  is  subject  to  certain  debts, 
nevertheless,  and  it  is  only  when,  by  mutual  consent,  this 
question  has  been  actually  tried  and  passed  upon  by  the 
Ordinary,  that  the  judgment  at  all  affects  the  right  of  the 
creditor  to  go  on. 
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Harris  V3.  GoUquit  k  Baggs. 

The  judgment  concludes  on  all  the  facts  necessary  to  appear 
before  the  Court  can  give  a  judgment.  But  the  title  to  the 
land,  and  whether,  notwithstanding  the  judgment  setting 
aside  the  homestead,  the  debt  of  the  objector  may  not  still, 
levy  on  it,  is  not  an  issue  in  the  case,  unless  the  parties  actu- 
ally make  it,  and  it  is  decided.  In  that  case,  the  parties  have 
by  mutual  consent  waived  the  objection  to  the  jurisdiction 
and  a  judgment  binds  them. 

It  does  not  appear  that  the  plaintiff  in  this  fi.  fa,  made 
any  such  objection.  The  presumption  is  that  he  only  made 
the  issues  provided  for  by  the  statute,  or  necessary  to  appear 
before  the  homestead  could  be  adjudged  to  be  proper. 

Whether  after  the  homestead  is  laid  off  it  is  subject  to  the 
plaintiff's  debt,  is  an  independent  question,  and  the  laying 
off  of  the  homestead  does  not  decide  it. 

Judgment  affirmed. 
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(The  head-notes,  except  when  followed  by  R.,  are  by  the  Judges.) 


ABANDONMENT.    See  Ejectment,  IS. 

ABATEMENT. 

1.  If^  pending  a  suit,  another  be  brought  against  the 
same  defendant  for  the  same  cause  of  action,  the  pen- 
dency of  the  first  suit  may  be  pleaded  in  abatement  of 
the  second,  and  the  plaintiff  cannot  defeat  the  plea  by 
dismissing  the  suit  first  brought.     Singer  vs.  Soott 659 

Absence  op  Arbitrator.  See  Arbitration,  2. 

a  u    "VViTNESS.  #"    Contimumce,  3,  4. 

«         "    Counsel.  •*  "  6. 

"         «    Party.  "  «         7. 

ACCEPTANCE. 

See  Pardons  y  3. 
"   Promissory  Notes,  10. 

ACCEPTORS.     See  Distribution  of  Estates,  4. 

ACCIDENT. 

See  Arbitration,  3. 
"   JEljectment,  15. 

ACCOMPLICE.    See  Criminal  Law,  3. 

ACCORD  AND  SATISFACTION. 

A  died,  leaving  a  will  providing  that  each  of  his  chil- 
dren, on  coming  of  age,  should  receive  two  negroes,  at 
a  valuation,  and  the  balance  of  the  estate  remain  to- 
gether for  the  support  of  the  others  until  the  youngest 
came  of  age,  when  the  whole  should  be  equally  divi- 
ded, each  accounting  for  the  negroes  received,  accord- 
ing to  their  value.    And  one  of  the  children  came  of 
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age  in  1861,  and  received  his  two  negroes  and  reeript- 
ed  for  them  at  the  value  of  $1,100  00,  and  after  the 
war  and  the  emancipation  of  the  slaves,  all  the  lega- 
tees met  and  divided  the  lands  equally,  not  charging 
the  negrdes  received  in  1861  against  the  legatee  who 
received  them,  and  making  mutual  deeds  to  each  other 
of  the  lands  falling  to  each,  all  being  of  full  age  and 
aware  of  the  receipt  of  the  negroes  as  stated : 
Hddy  That,  in  the  absence  of  any  charge  of  fraud  or 
mistake  or  ignorance,  or  of  any  other  reservation  or 
agreement,  a  bill  is  demurrable  which  prays  a  cancel- 
lation of  the  deeds  to  the  legatee  receiving  the  n^roes^ 
and  seeks  that  he  be  compelled  to  account  to  the  other 
legatees  for  their  estimated  value.  The  deeds  are,  |>ri- 
ma  fadcj  an  accord  and  satisfaction,  and  if  made  with- 
out fraud  or  mistake,  are  binding  as  an  executed  set- 
tlement and  division  of  the  property  bequeathed  by 
the  will.     Byrd  V8,  Byrd  et  ai. 258 

ADMISSION.    See  Pradioe  in  Supreme  Qmrt,  3. 

ADMINISTRATC^  AND  EXECUTORS. 

1.  When  an  exemplification  of  the  probate  of  a  will  in 
another  State  is  filed  in  the  Clerk  s  office  in  this  State, 
under  the  provisions  of  the  2414th  section  of  the 
Code,  properly  authenticated,  according  to  the  law  of 
the  State  of  the  testator's  domicil,  it  is  sufficient  to 
authorize  the  executors  of  the  testator  to  sue  in  the 
Courts  of  this  State.     Lovoery  vs,  Davidson  et  al 38 

2.  Where  the  amount  due  on  a  life  insurance  policy  is 
payable  in  Hartford,  Connecticut,  to  the  ^Mieirs  or  as- 
signs'' of  the  person  whose  life  was  insured,  who 
leaves  a  will,  bequeathing  all  his  property  to  his  chil- 
dren, to  the  exclusion  of  his  widow,  and  the  agent  of 
the  insurance  company  pays  the  money  to  his  admin- 
istrator, with  the  will  annexed,  the  administrator  is 
justified  in  filing  a  bill  for  direction  as  to  the  fund. 
Bogerava.  BoUaford  et  al,.... 652 

3.  Pending  the  litigation,  the  administrator  is  not  liable 
to  pay  interest  on  the  fund  where  he  has  made  none. 
Ibid. 

See  Distribution  of  Eatatea. 
"   Eoceoutiona. 
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ADULTERY.    See  Cnminal  Law,  12,  13. 

ALIMONY. 

1.  Where,  in  a  Hl)el  for  divorce,  the  Judge,  after  an  ex- 
amination into  tlie  cause  and  circumstances  of  the  sepa- 
ration, and  of  the  ability  and  unwillingness  of  the  hus- 
band to  pay,  grants  temporary  alimony,  this  Court 
will  not  control  his  discretion,  unless  that  discretion 

be  abused.     Carlionva,  Carlton 216 

2.  In  determining  the  amount  of  the  alimony,  the  Court 
may  look  into  the  property  controlled  by  the  husband, 
his  ability  to  make  an  income,  and  determine  from  all 
the  circumstances  what  is  a  reasonable  sum  to  be  paid 
as  temporary  alimony.     Ibid. 

3.  When  a  libel  for  divorce  was  filed  in  1863,  in  Jackson 
county,  and  with  it  a  schedule  of  the  property  owned 
by  the  husband  at  the  time  of  the  separation,  in  which 
was  included  '^a  city  lot,  in  the  city  of  Atlanta,'^  and 
the  husband,  in  1866,  before  the  final  verdict,  sold  the 
lot  to  a  purchaser,  who  had  no  actual  notice  of  the 
pendency  of  the  libel,  and  the  jury,  on  the  final  trial, 
granted  to  the  wife  a  divorce,  a  viniculo  matrimonii, 
and  decreed  to  her,  as  alimony,  the  real  estate  men- 
tioned in  the  schedule,  for  life,  with  remainder  to  the 
children : 

Heldy  That  under  section  1720  of  the  Code,  the  sale  by 
the  husband,  after  the  filing  of  the  libel,  the  said  sale 
not  being  in  payment  of  pre-existing  debts,  did  not 
vest  the  title  in  the  purchaser  so  as  to  prevent  the  vest- 
ing thereof  in  the  wife,  according  to  the  verdict  of  the 
jury,  on  the  final  trial  of  the  divorce  case.  The  pur- 
chaser bought  subject  to  the  said  verdict,  and  his  want 
of  actual  notice  does  not  protect  him.  Venable  vs. 
Oraig 437 

4.  Negotiations  and  agreements  between  husband  and 
wife,  pending  a  libel  for  divorce,  as  to  the  alimony  of 
the  wife,  and  agreements  between  them  in  relation 
thereto,  are,  by  presumption  of  law,  merged  in  the 
final  verdict  of  the  jury  in  the  divorce  suit,  and  a 
purchaser  from  the  husband,  pending  a  suit,  of  prop- 
erty, mentioned  in  the  schedule,  is  bound  by  the  ver- 
dict, as  is  the  husband,  as  to  the  legal  rights  of  the  wife 
to  the  property,  unless  he  can  show  fraud  in  the  verdict 
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affecting  his  rights,  and  to  do  this,  he  must  attack  the 
judgment  before  the  Court  which  rendered  it,  as 
be  is  a  privy  thereto.     Ibid. 

5.  When,  in  a  schedule,  filed  with  a  libel  for  divorce, 
there  is  contained  an  item  of  ''a  city  lot  in  Atlanta, 
worth  $5,000  00 :" 

Heldf  That,  as  the  schedule  purports  to  be  all  the  prop- 
erty of  the  husband,  the  description  is  sufficient  to 
put  everybody  upon  notice,  if  there  be,  in  fact,  but 
one  such  lot.  Lochrane,  Chief  Justice,  dissenting. 
Ibid, 

AMENDMENTS. 

1.  The  plaintiff  in  attachment  may  amend  his  attach- 
ment as  in  other  cases.     KeafU  &  Oo.f  v«.  Downing 116 

2.  When  an  attachment  was  issued  on  the  12th  of  Au- 
gust, 1870,  and  was  by  mistake,  made  returnable  to 
the  May  Term,  1871,  instead  of  November,  1870: 

Heldf  That,  on  the  mistake  being  made  apparent  to  the 
Court,  the  attachment  and  bond  may  be  returned,  if 
the  return  was  in  fact  made  to  the  November  Term, 
1870.     Ibid. 

APPEARANCE— Waiver  ry. 
See  AUcbchmenlBf  4,  6. 

ARBITRATION. 

1.  It  was  not  competent  for  an  arbitrator  to  render  an 
award  in  favor  of  the  party,  or  interest,  which  had  be- 
come the  property  of  his  son,  pending  the  arbitration. 
The  law  which  governs  arbitrations  demands  the  same 
freedom  from  all  bias  that  applies  to  Judges  or  Courts, 
and  the  fact  stated  by  the  arbitrator,  in  this  case,  show- 
ing that,  by  his  previous  opinions  expressed,  his  judg- 
ment had  not  changed  by  the  subsequent  purchase  by 
his  son,  cannot  make  valid  that  which,  from  the  fact 
of  the  purchase,  when  known  to  the  arbitrator,  and 
without  notice  to  the  other  party,  disqualified  him  to 

act  in  the  case.    Bpearman  vs,  Wilson  et  al, 473 

2.  Where  a  controversy  is  submitted  to  arbitration,  un- 
der  the  Code,  and  the  arbitrators  and  parties  have 
several  meetings,  at  the  first  of  which  only  two  of  the 
arbitrators  are  present,  and  no  objection  is  made  by 
either  party  at  the  time  to  the  absence  of  third  arbi- 
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trator,  it  is  too  late^  on  motion  to  make  the  award  the 
judgment  of  the  Court,  to  object  to  such  motion  on 
the  ground  of  the  absence  of  the  third  arbitrator  from 
the  first  meeting,  especially  where  the  arbitrators  were 
unanimous.    Akridge  et  al.,  ve,  PaUiUo 685 

3.  Where  numerous  objections  are  filed  to  an  award,  on 
the  ground  that  the  award  was  the  result  of  accident 
or  mistake,  or  fraud  of  some  one  or  all  of  the  arbitra- 
tors or  parties,  or  is  otherwise  illegal,  all  of  which  ob- 
jections are,  in  effect,  objections  because  the  award  is 
contrary  to  evidence,  or  the  weight  of  evidence,  the 
testimony  submitted  to  the  arbitrators  should  be  be- 
fore this  Court  to  enable  it  to  pass  intelligently  upon 
the  objections  made.  Nor  will  the  fact  that  the  ob- 
jections were  demurred  to  for  insufficiency  dispense 
with  this.     Ibid, 

ASSIGNMENT.    See  Indoraera,  2, 3, 4. 

ASSIGNMENT  OP  ERRORS. 
See  Practice  in  Supreme  Cowrty  2. 

ATTACHMEJfTS. 

1.  Where  there  was  an  attachment  pending  in  the  Supe- 
rior Court  of  Muscogee  county  against  A,  who  was 
declared  a  bankrupt,  and  his  assignee  was  appointed 
under  the  laws  of  the  United  States : 

Heldy  That  the  assignee  may  be  made  a  party  to  the  at- 
tachment, and  that  it  was  proper,  on  his  motion,  to 
declare  the  attachment  dissolved  by  the  bankruptcy. 
Kent  &  Co.  va.  Downing 116 

2.  JSeld,  further^  That,  pending  such  motion,  the  plain- 
tiff in  attachment  may  amend  his  attachment  as  in 
other  cases.     Ibid. 

3.  When  an  attachment  was  issued  on  the  12th  of  Au- 
gust, 1870,  and  was,  by  mistake,  made  returnable  to 
the  May  Term,  1871,  instead  of  November,  1870: 

Seldy  That,  on  the  mistake  being  made  apparent  to  the 
Court,  the  attachment  and  bond  may  be  returned,  if 
the  return  was,  in  fact,  made  to  the  November  Term, 
1870.   Ibid. 

4.  Objections  to  the  form  of  the  affidavit  in  an  attach- 
ment are  waived  by  the  appearance  of  the  defendant, 
and  pleading  to  the  merits.    Pool  va.  Perdue 454 
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5.  A  written  notioe  to  the  defendant,  that  an  attachment 
is  pending  against  him,  stating  the  Court  to  which  it 
is  returnable,  and  the  time,  and  stating  on  what  prop- 
erty it  has  been  levied,  is  a  sufficient  oomplianoe  with 
section  3233  of  the  C!ode  to  authorize  proceedings,  as 
in  an  ordinary  suit,  especially  if  the  defendant  appear 
and  plead  to  the  merite.     Ibid. 

6.  Where  an  attachment  had  been  issned  against  A,  and 
at  the  trial  term  it  was  agreed  that  B  should  be  sub- 
stituted for  A,  and  the  cause  proceed  against  him : 

Heldy  That  this  was  a  dissolution  of  the  attachment,  and 
the  cause  stood  upon  the  footing  of  an  ordinary  suit 
against  B,  with  service  waived.  The  MiUedffeville 
Manufacturing  Oo.  V8,  Bivers 479 

ATTACHMENT  FOR  CONTEMPT. 

Where  the  Judge  has  fully  examined  the  ability  of  the 
party  to  pay  alimony,  and  has  reason  to  anticipate  his 
disobedience  to  the  order,  he  may  direct  that,  if  the 
money  is  not  paid,  attachment  for  contempt  shall  is- 
sue.    Oarttonvs,  Gartton 216 

ATTORNMENT.    See  Landlord  and  Tenant,  5. 

ATTORNEYS— Pleas  by.    See  Pleading,\Z. 

AUCTIONEERS.    See  Bankruptcy,  10. 

BAILMENTS.    . 

See  Oarriers, 
"    Gamishmenta,  3. 

BANKRUPTCY. 

1.  It  is  not  a  ground  for  non-suit  that  plaintiff  has  been 
adjudged  a  bankrupt  since  the  suit  was  begun,  (fi.) 
Woddailva.  Austin  &  HoUiday 18 

2.  If  plaintiff  is  adjudged  a  bankrupt  after  suit  brought, 
the  Court  may  direct  the  jury,  if  they  find  for  plain- 
tiff, to  find  that  he  recover  for  the  use  of  his  assignee 
in  bankruptcy.     (R.)     Ibid. 

3.  Where  there  was  an  attachment  pending  in  the  Supe- 
rior Court  of  Muscogee  county  against  A^  who  was 
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declared  a  bankrupt,  and  his  assignee  was  appointed 
under  the  laws  of  the  United  States : 
Heldj  That  the  assignee  may  be  made  a  party  to  the  at* 
tachment,  and  that  it  was  proper,  on  his  motion,  to 
declare  the  attachment  dissolved  by  the  bankruptcy. 
Kent  &  Go,  vs.  Dooming 116 

4.  When  the  United  States  Courts,  under  the  Bankrupt 
Act  of  1869,  have  acquired  jurisdiction  of  the  estate 
of  a  bankrupt,  the  State  Courts  lose  jurisdiction  of 
all  claims  against  him,  provable  under  the  Bankrupt 
Act,  except  specific  liens  upon  his  property,  and  legal 
or  equitable  claims  of  title  thereto ;  and  the  homestead 
and  exemption  provisions  of  the  Constitution  of  1868 
do  not  create  such  a  specific  lien  upon,  or  title  to  his 
estate,  in  favor  of  his  family,  as  may  be  heard  and  ad- 
judicated by  the  State  Courts,  pending  the  proceed- 
ings in  bankruptcy.     Woolfolk  vs.  Murray.     Bryan 

vs.  Sims ••  133 

5.  Whether  said  claim  is  such  a  debt  in  favor  of  the  fam- 
ily as  may  be  proven  before  the  Bankrupt  Court,  in- 
dependently of  the  exemption  granted  by  the  Bank- 
rupt law  to  the  bankrupt,  it  is  for  that  Court  alone  to 
decide.     Ibid. 

6.  The  case  of  Fannie  Lumpkin  vs.  Eason^  at  this  term, 
having  been,  by  permission,  expressly  questioned  and 
reviewed,  is,  after  reconsideration,  affirmed.     Ibid. 

7.  If  a  discharge  in  bankruptcy  be  pleaded,  the  Court 
cannot  dismiss  the  cause  ou  that  ground,  but  must 
submit  the  issue  to  a  jury.  (B.)  Austin  vs.  Mark- 
ham 161 

8.  A  promise  to  pay  a  debt  due  by  an  applicant  to  be  de- 
clared a  bankrupt,  in  consideration  that  the  payee  will 
withdraw  his  objections  in  the  Bankrupt  Court  to  the 
discharge  of  the  bankrupt,  is  illegal  and  void,  and  no 
action  can  be  sustained  on  such  promise.     Ibid. 

9.  Where  a  homestead  was  claimed,  under  the  Act  of 
1868,  by  the  wife  of  a  husband,  on  his  land,  who  had 
been  adjudged  a  bankrupt: 

Meldf  That  the  wife  could  not  have  a  homestead  on  the 
land  of  her  bankrupt  husband,  as  against  the  assignee 
of  the  bankrupt,  or  those  claiming  title  thereto  under 
a  sale  made  by  the  assignee  of  the  bankrupt.  Lump- 
kinvs.Ea^on 339 
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10.  Clarence  V.  Walker  was  elected  an  auctioneer  of  the 
city  of  Augusta,  and  executed  his  bond  as  required  by 
law.  During  his  term  as  such  auctioneer,  he  sold  oer^- 
tain  properties  entrusted  to  him,  and  &iled  to  pay 
over  to  the  parties  the  proceeds.  Walker  and  his  se- 
curities upon  the  bond  were  sued,  and  the  m^n  ques- 
tion raised  by  the  pleadings,  and  which  is  embraced 
in  the  two  writs  of  error  filed  in  this  case  is,  that 
Walker  pleaded  his  discharge  in  bankruptcy,  which 
the  Court  allowed,  and  the  sureties  relied  on  the  dis- 
charge of  their  principal  for  their  discharge,  which  the 
Court  disallowed. 

We  hold  that  the  Court  erred  in  holding  that  Walker 
was  discharged  under  the  facts  in  this  case.  The  33d 
section  of  the  Bankrupt  Act,  March  2d,  1869,  pro- 
vides '^  that  no  debt  created  by  the  fraud  and  embez- 
zlement of  the  bankrupt,  or  by  his  defalcation  as  a 
public  officer,  or  while  acting  in  any  fiduciary  charac- 
ter, shall  be  discharged  under  this  Act.''  Waiving 
the  question  as  to  whether  or  not  Walker  was  a  pub- 
lic officer,  under  the  Act  of  December  24th,  1827,  we 
are  clear  in  the  opinion  that  the  debt  sued  on  was  cre- 
ated while  acting  in  a  fiduciary  character,  and,  there- 
fore, did  not  entitle  the  discharge  of  the  principal  in 
this  case. 

Held,  again.  That  the  sureties  on  the  bond  were  liable 
under  the  fucts.  Jones  et  ai,  V8.  BusseU,  liuaadl  vs. 
Walker 460 

BIAS.     See  Arbitration, 
BILLS.    See  Promissory  Notes, 

BILLS  OF  EXCEPTION. 

See  Practice  in  8uprefneCourtj6y  7,8,9,10,11,14, 15,17, 

BILLS  OF  PEACE.    See  EquUy  Practice,  3. 

BLANK  VERDICT.     See  Equity  Pradice,  2. 

BLOOD.    See  Gimrdians, 
BRIEF  OF  EVIDENCE.    See  New  3Wa&,  16. 

CAPTURE.    See  War. 
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CARRIERS. 

Where  a  letter  was  written  to  B,  at  Rome,  by  the  agent 
of  the  East  Tennessee  and  Georgia  Railroad  Company 
in  response  to  inquiries  made  by  B,  in  which  he  states 
that  "  arrangements  are  perfected  for  sending  cotton 
through  to  New  York  via  East  Tennessee  and  Geor- 
gia and  connecting  lines  to  Alexandria,  by  rail,  and 
from  thence  by  steamer,  without  detention,  etc.,  etc., 
our  rate  from  Dal  ton  to  New  York  on  cotton  is  $9  00 
per  bale;  hoping  to  secure  a  liberal  share  of  busi- 
ness from  Rome,  I  am,^'  etc.,  and  this  letter  was  shown 
to  Montgomery,  who' shipped  his  cotton  to  Kingston, 
on  the  Western  and  Atlantic  Railroad,  and  by  the 
way  of  Dalton  over  the  East  Tennessee  and  Virginia 
Railroad  through  to  New  York,  and  damages  were 
incurred  by  delays  upon  the  route,  afler  it  had  passed 
over  the  road  of  the  defendant : 

Hdd,  That  the  letter  written  to  B,  by  the  Railroad  agent, 
when  shown  to  Montgomery,  did  not,  without  some 
notice  to  the  railroad  by  him,  that  he  had  shipped  his 
cotton  via  Kingston  to  Dalton,  to  be  shipped  by  them 
in  terms  of  such  letter,  constitute  in  itself,  an  express 
contract,  so  as  to  bind  the  company  for  loss  or  delay 
occurring  beyond  its  terminus. 

The  contract  imposed  by  the  law,  (see  Code,  2058,)  was 
to  deliver  to  the  connecting  road  in  good  order  and 
due  time,  and  to  impose  a  greater  liability  required  an 
express  contract,  and  the  letter  addressed  to  B,  did  not, 
upon  being  read  by  Montgomery,  constitute  such  an 
express  contract.  And  his  act  of  sending  the  cotton, 
without  notice  to  the  company,  coming  over  another 
road  and  transported  by  them  as  an  intermediate  line, 
could  not  be  regarded  as  embracing  the  terms  of  an 
express  contract,  arising  out  of  the  letter  to  B,  as  be- 
tween such  consignor  without  notice  and  such  road. 

Where  the  Court,  upon  the  trial,  gave  in  charge  to  the 
jury  principles  of  law  contravening  the  law  stated,  it 
was  error,  and  a  new  trial  should  have  been  granted. 
Warner,  Judge,  dissenting.  The  JBkist  Tennesseee 
&  Georgia  Railroad  Company  vs.  Montffomeiy 278 
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CASES  CITED. 

(i.  €.,  former   decisions  of  this  Court  cited  in  this  Tolume,  showing 

where  they  are  cited.) 

Bailey  vs.  La mpkin  e^€iZ., Ist   Kelly,  185 

Bassett  vs.  The  Governor -llth  Ga.  H., 504 

Bealevs.  Hall 22d  "  642 

Beckwith  et  oZ.,  vs.  Carlton  A  Co 14th  "  ; 185 

Boston  &  Gunby  vs.  Cummins 16th  ''  425 

Brooks  vs.  Ashburn 9th  "  199 

Buckner  vs.  Chambless ..80th  "  610 

Butler  vs.  M.  &F.  Ins.  Bank 18th  **  185 

Gary  vs.  Smith 11th  "  642 

Chance  vs.  Beall 20th  "  60 

Clayton  vs.  Bussey  &  Ferrer 30th  "  637 

Clements  vs.  Bostruck 88th  **  820 

Conyers  vs.  Kmm 4th  "  277 

Cox  vs.  Adams 2d  **  185 

Crosby  vs.  DeGraffenreid 19th  "  290 

Curran  vs.  Colbert 8d  "  12 

Dalton  City  Council  vs.  Dalton  Man'f 'g  Co..88d  and  87th  Ga.  R....  285 

Day  vs.  Solomoo 40th  Ga.  R., 605 

Dawson  vs.  Callowior 18th  **  643 

Demington  vs.  Douglass 48d  ''  669 

Fain  vs.  Gathright 6th  **  2T6 

Foster  vs.  Daniels 89th  "  ^JB9  100 

Gait  «^aZ.,  vs.  Jackson 9th  "  642 

Giles  vs.  The  State 6th  *'  572 

Glenn,  Duffield  &  Co.  vs.  Salter 42d  "  203 

Goodwin  vs.  Goodwin 20th  "  642 

Goodwin  vs.  Hightower 80th  "  270 

Grice  vs.  Graham ....28th  •*  59 

Griswoldvs.  Scott 18th  "  663 

Gunnvs.  Hendry 43d  "  38 

Hansen  vs.  Bryan 19th  "  643 

Hardeman  vs.  White 88th  "  138 

Hinton  vs.  Lindsay 20th  "  457 

Hoadleyvs.  Bliss 9th  "  185 

Howell  vs.  Fountain  et  al « 8d  "  - 642 

Johnson  vs.  Sayre  e<  a2 ..•.45th  "  — .....  650 

Johnson  vs.  Lancaster 5th  ^*  -  610 

Jones  vs.  Scroggin 11th  ''  610 

Leaptrot  vs.  Robertson ..44th  "  ^  *  54 

Logan  vs.  Bond 18th  "  663 

Lowe  vs.  Bryant 80th  "  478 

Lumpkin  vs.  Eason 44th  "  139 

Lundy  vs.  Thomas 26th  *«  187 

Macon  &  A.  R.  R.  Co.  vs.  Little 45th  "  650 

Maddox  et  al,  vs.  Rowe 23d  ''  478 

Mapp  «<  aZ.,  vs.  Thompson 9th  **  277 

Mayor  A  Aldermen  of  Savannah  vs.  State 5th  "  610 

Mayor  &  Council  of  Macon  vs.  Franklin 12th  "  537 

Mclntyrevs.  Meldrin 40th  "  49 

Miller  vs.  Albritton 48d  "  -  45 

Moody  vs.  Flemming ..4th  "  277 

Murdock  vs.  Mitchell 80th  « 528 
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Phillips  vs.  Morrison  e«  at 42d  Ga.  R., 824 

Payne  VB.  MoCarty 40th  **      886 

Rail  vs.  The  Ciry  Coanael  of  Augusta 34th  "      667 

Scott,  Garhurt  &  Go.  vs.  Warren  &  Spicer...2l8t  <<      822  824 

Scrugg^s.  Gibson ..40th  *•      247 

Sharp  &  Brown  vs.  Loylesa 39th  "      687 

Shaw  vs.  Mayor  and  Council  of  Macon 2l8t  "      466 

Sirrine  vs.   S.  W.  R.  R.  Co 43d  ''      298 

Solomon  vs.  Commissioners  of  Carter8ville..4 1st  "      116 

So.  Ca.  R.  R.  Co.  vs.  Moore  &  Philpot 28th  **      666 

Southern  Bank  of  Qa.  vs.  Mechanics'  Sav-  \  no^t^  u  qoq 

ings  Bank J  

Stamper  vs.  Griffin I2th  '•      276 

Suggs  vs.  Anderson 12th  "      199 

Thomas  vs.  Kinsey.... 8rh  **      468 

Tomlinson  vs.  Hardwick 41st  *'      686 

Treadwell  vs.  Davis 89ih  "      495 

Turner  vs.  Collins 8th  **      18 

Wasdenvs.  The  State 18th  **      846 

W.  &  A.  R.  R.  vs.  McDaniel  &  Strong 42d  »*      277 

White  vs.  Clements 3inh  "      187 

Whitevs.  Crew :   16th  **      642 

Wiley  &  Co.  vs.  BurnettA  Rixey 43d  "      414 

Wyche  vs.  Winship 18th  "      668 

Young  vs.  McEenzie  6^  a2 8d  "      661 

CERTIORARI. 

1.  When  it  did  not  appear  in  the  record  that  written  no- 
tice of  the  sanction  of  a  cet^tiorari  had  been  given  as 
required  by  the  3987th  section  of  the  Code : 

Seld^  That  the  cei*tiorari  was  properly  dismissed.  Glenn 
&  Son  V8.  Shearer 16 

2.  Section  3987  of  the  Revised  Code,  requiring  the 
plaintitf  in  certiorari  to  give  theo|)posite  party  in  in- 
terest written  notice  of  the  sanction  of  the  writ,  and 
time  and  place  of  hearing,  at  least  ten  (hiys  before  the 
sitting  of  the  Court  to  which  it  is  returnable,  etc.,  etc., 
applies  to  certioraris  from  the  Justice  Courts,  and  is 
still  of  force,  under  the  Constitution  of  1868.    Sparks 

Js  Tye  V8.  Burgheim 167 

3.  When  a  certiorari  has  been  sanctioned,  but  no  notice, 
in  writing,  has  been  given  to  the  opposite  party  of  the 
same,  tt*n  days  before  the  term  to  which  the  certiorari 
is  returnable ;  but  it  is,  in  writing,  agreed  between  the 
parties  that  the  decision  of  the  Court  upon  the  points 
nia<le  in  the  certiorari  shall  determine  certain  other 

•  cases  pending  on  the  same  points,  this  is  substantially 
a  waiver  of  the  notice  and  an  agreenieut  that  the  certio- 
rari siiall  be  dec^ided  upon  its  merits.  Scotty  Bondv^ 
rant  &  Adams  vs.  Patrick  et  al^ 188 

Vol.  xliv— 45. 
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4.  When  there  was  a  certiorari  from  the  County  Court 
which,  under  the  Act  of  1866,  Code,  297,  is  to  be 
heard  by  the  Judge  of  the  Superior  Court  in  vacat^ 
or  in  term,  as  should  to  him  seem  proper,  and  there 
was  tendered  to  the  Judge  in  vacation  a  traverse  of 
the  answer  of  the  County  Court  Judge,  and  the  Judge 
of  the  Superior  Court  thereupon,  by  written  order, 
directed  the  papers  and  the  traverse  to  be  transmitted 
to  the  next  term  of  the  Superior  Court  for  trial : 

Hddy  That  this  was  a  judgment  of  the  Judge  that  the 
traverse  should  be  tried  by  the  jury,  and  that,  while 
that  judgment  stands  unreversed,  it  is  error  to  dismiss 
the  traverse  and  withdraw  the  case  from  the  jury,  on 
the  ground  that  the  traverse  was  not  verified  by  the 
affidavit  of  the  party  making  it.     Mundy  vs.  Martin..  195 

CERTAINTY. 

See  Alimony f  6. 
"    Charge  of  the  Court,  8.  » 

"    Criminal  Law,  5,  9. 
"  Taxation,  1. 

CHARGE  OF  THE  COURT. 

1.  It  is  error  for  the  Court  to  charge  the  jury  upon  an 
assumed  state  of  facts  not  disclosed  by  the  evidence  in 
the  case.     Walker  vs.  Bixey 28 

2.  As  a  matter  of  practice,  where  a  legal,  pertinent 
charge  is  requested  of  the  Court,  in  writing,  the 
Court  should  give  it  to  the  jury  in  the  language  of 
the  request,  and  not  hold  up  tne  paper  containing  the 
request,  after  the  same  has  been  read  by  counsel  in  the 
hearing  of  the  Court  and  jury,  and  say,  '^  Gentlemen, 
I  give  you  all  this  in  charge,  as  requested.''  Leap- 
trot  vs.  Robertson 46 

3.  Where  there  was  evidence  on  one  side  that  the  con* 
sideration  of  a  note  was  the  price  of  a  slave,  and  on 
the  other,  that  it  was  given  in  settlement  of  a  dispute 
about  the  title  to  twelve  bags  of  cotton,  it  was  the 
duty  of  the  Court  to  charge  the  jury  as  to  the  law 
arising  under  the  proof,  under  the  evidence  of  both 
sides.     OoUins  et  al.  vs.  Collins  et  al. 128 

4.  That,  as  there  was  evidence,  pro  and  eon,  as  to  the 
authority  of  the  husband  to  pledge  the  watch,  it  was 
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the  right  of  the  defendant  to  have  the  law  charged  to 
the  jury,  in  both  aspects  of  the  case^  and  as  the  Court 
charged  the  jury  that  the  measure  of  damages  was  the 
value  of  the  watch  in  any  event,  this  was  error,  and 
the  Judge  erred  in  not  granting  a  new  trial.  Van 
Aradalevs,  Joiner 173 

5.  When  a  written  request  was  made  by  the  defendant's 
counsel  to  the  Judge  to  charge  the  jury,  which  request 
covered  the  whole  case,  and  the  Judge,  in  his  charge, 
failed  to  follow  the  language  of  the  request,  but 
charged  the  law  properly  upon  the  points  made,  and 
upon  the  whole  case,  and  the  defendant  was  found 
guilty : 

ffdd,  The  section  3664  of  the  Code,  providing  that  a 
new  trial  may  be  granted  on  the  refusal  of  the  Judge 
to  charge  a  pertinent  charge  in  the  language  requested 
in  writing,  is  not  mandatory,  but  permissive  only; 
and  when  the  Judge  has,  in  fact,  charged  the  language 
correctly  on  the  points  covered,  and  upon  the  whole 
case,  and  has  refused  a  new  trial,  this  Court  will  not, 
for  this  reason  only,  grant  a  new  trial.  Powers  vs. 
The  State 209 

6.  It  is  not  error  for  the  Court  to  charge  the  jury  that 
the  words  as  alleged  in  the  declaration  are  libellous, 
as  that  is  not  an  expression  of  opinion  as  to  the  evi- 
dence before  the  jury.    Pughvs.MoOarty 383 

7.  It  is  error  for  the  Court  below  to  refuse  to  charge  the 
jury  when  requested,  in  writing,  in  the  language  of 
the  judgment  of  this  Court,  on  the  same  statement  of 
facts  in  a  case  between  the  same  parties  which  had 
previously  been  adjudicated  in  this  Court.    Ibid, 

8.  It  is  not  necessary  for  the  Court  to  apply  the  law 
given  in  charge  to  the  jury,  to  the  facts  of  the  case, 
when  application  is  plainly  apparent.     Ooode  &  Son 

vs.  Bawlina 593 

9.  Counsel  should  request  the  Court  to  charge  upon  the 
material  points  in  the  cause.     (B.)     Ibid, 

COMMON-CARRIERS.    See  Carriers, 

COMMON  OF  PASTURAGE. 

To  entitle  the  plaintiff  to  recover  in^an  action  against  a 
defendant  for  the  unlawful  interference  with  his  right 
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of  '^  common  of  pasturage/'  such  right  as  against  the 
defendant  must  first  be  established,  and  it  must  be 
shown  that  the  defendant  has  urUawfuUy  interfered 
with  it.     Davis  V8.   Gurley 582 

CONCEALED  WEAPONS.    See  OHminal  Law,  4. 

CONCLUSIVENESS  OF  JUDGMENTS. 
See  Res  Adjudicaia. 

CONDITIONS  PRECEDENT. 

See  Corporations^  2. 
"  Insuranoe. 

CONFEDERATE  MONEY. 
See  Principal  and  Agent,  2,  3. 

CONFEDERATE  CONTRACTS. 

See  Scaling  Ordinance. 

CONFLICT  OF  JURISDICTION. 
See  Banlcruptcyj  4. 

CONSTITUTIONAL  LAW. 

1.  That  part  of  the  15th  section  of  the  Act  of  1870 
which  authorizes  the  defendant  to  elect  to  give  up  the 
property  in  Ins  possession,  f«>r  which  the  contract  was 
made,  in  full  disclmrge  of  his  indebtedness,  impairs 
the  obligation  of  the  plaintiff's  contract,  and  is  unoon- 
Btitntional  and  void.     Abercrombie  vs.  Baxter  et  al...<,    36 

2.  When  the  Constitution  creates  an  office  to  be  filled  by 
appointment  of  the  Governor,  by  the  advice  and  with 
the  consent  of  the  Senate,  but  K^gislation  is  necessary 
to  carry  the  Constitution  into  effect,  and  an  Act  for 
that  purpose  is  passed,  whicii,  by  its  express  terniS; 
does  not  take  effect  until  a  day  subsequent  to  the  ad- 
journment of  the  Senate,  the  office  is  vacant^  and  may 
be  fille<l  by  the  Governor,  until  it  is  filleil  permanently 
as  provided  by  the  Constitution.  It  is  immaterial 
whether  the  office  has  "  become  va<»nt  ;^  it  is  suffi- 
cient that  a  vacancy  exists;  sim^  in  the  former  case 
tlie  Governor  may  till  it,  under  the  express  words  of 
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the  Constitution,  and  in  the  latter  case,  he  may  fill  it 
under  section  66  of  the  Code,  which  authorizes  him 
to  appoint  all  officers  and  fill  all  vacancies,  when  no 
other  mode  is  provided  by  the  Constitution  and  laws. 
Warner,  Judge,  dissenting.     Oormley  v9,  Taylor 76 

3.  When  important  and  almost  revolutionary  results  must 
follow  from  declaring  a  session  of  the  Legislature  il- 
legal, the  Courts  are  bound  to  require  a  most  palpable 
and  direct  violation  of  the  Constitution,  before  they 
interfere.  It  is  the  duty  of  Courts,  in  passing  on  the 
constitutionality  of  laws,  not  to  pronounce  against  them 
except  in  a  clear  case,  and  to  make  every  intendment 
possible  in  favor  of  their  constitutionality.     Ibid. 

4.  Whether  it  is  in  the  power  of  the  Courts  to  hold  a 
law  unconstitutional,  on  the  ground  that  the  Legisla- 
ture passing  it  is  not  in  session  according  to  the  mode 
prescribed  by  the  Constitution,  and  to  inspect  its  jour- 
nals to  determine  the  fact — Query  f    Ibid, 

5.  The  Legislature  having,  by  a  vote  of  each  house,  de- 
clared that  the  session  of  1870,  was  not  a  session  after 
the  second  session  under  the  Constitution  of  1868,  it 
is  very  doubtful  whether  this  decision  is  not  binding 
upon  the  Courts,  as  the  judgment  of  a  tribunal  au- 
thorized by  the  Constitution  to  decide  it.     Ibid. 

6.  Article  III.,  section  1,  paragraph  3,  of  the  Constitu- 
tion of  1868,  which  provides  that  "the  first  meeting 
of  the  General  Assembly  shall  be  within  ninety  days 
after  the  adjournment  of  this  Convention,  after  which 
it  shall  meet  annually,  on  the  second  Wednesday  in 
January,  or  on  such  other  day  as  the  Legislature  may 
direct,"  *  *  »  *  o^  and  that  "  po  session  of  the  Gen- 
eral Assembly,  after  the  second,  under  this  Constitu- 
tion, shall  continue  longer  than  forty  days,  unless  pro- 
longed by  a  vote  of  two-thirds  of  each  branch  there- 
of," may,  in  a  very  just  and  proper  sense,  be  construed 
to  mean  by  the  words,  ''  second  session  under  this  Con- 
stitution," second  session  as  provide<l  for  and  specially 
required  by  this  Constitution,  so  as  to  exclude  the 
'Hwo  sessions,"  called  extra  and  irregular  sessions, 
which,  though  legal,  are  not  specially  mentioned  and 
required  by  the  Constitution.     Ibid, 

7.  The  session  of  the  General  Assembly,  which  met  on 
the day  of  July,  1868,  more  than  ninety  days 
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after  the  adjournment  of  the  Convention,  under  the 
order  of  Greneral  Meade,  and  more  than  seventeen  daya 
before  the  Constitution  of  1868,  as  decided  by  this 
Court  in  Foster  vs,  DanidSy  39th  Greorgia  Reports,  39, 
went  into  operation,  though  a  legal  session  may  be 
called  an  extra  or  irregular  session,  and  not  one  of 
the  sessions  meant  by  the  Constitution  in  Article  III. 
of  the  Constitution.     Ibid. 

8.  The  session  of  the  General  Assembly  of  1870,  may, 
therefore,  be  fairly  said  not  to  have  been  a  session  after 
the  second  session,  within  the  meaning  of  the  clause 
which  prescribes  that  no  session,  after  the  second 
under  this  Constitution,  shall  continue  longer  than 
forty  days,  unless  prolonged,  etc.,  etc.     Ibid. 

9.  Section  3987  of  the  Revised  Code,  requiring  the  plain- 
tiff in  certiorari  to  give  the  opposite  party  in  interest 
written  notice  of  the  sanction  of  the  writ,  and  time 
and  place  of  hearing,  at  least  ten  days  before  the  sitting 
of  the  Court  to  which  it  is  returnable,  etc.,  eta,  ap- 
plies to  certioraris  from  the  Justice  Courts,  and  is  still 
of  force  under  the  Constitution  of  1868.  Sparks  & 
Tye  vs.  Burgheim 167 

10.  An  attachment  for  contempt,  in  refusing  to  obey  an 
order  of  the  Judge  to  pay  a  certain  amount  of  tem- 
porary alimony,  is  not  prohibited  by  that  clause  of 
the  Constitution  of  1868,  abolishing  imprisonment  for 
debt.     Carlton  vs.  Carlton.... 216 

11.  That  portion  of  the  Act  of  October  13th,  1870, 
which  allows  the  claimant  of  land  subject  to  an  execu- 
tion to  set-off  against  the  judgment  the  losses  of  the 
claimant,  by  the  late  war,  is  in  violation  of  Article  I, 
section  10,  paragraph  1,  of  the  Constitution  of  the 
United  States,  and  is,  therefore,  void.  Solomon  vs. 
Lowry 290 

12.  An  Act  denying  all  remedy  on  a  contract  would  im- 
pair \ta  obligation  and  be  void.  (R.)  West  vs.  San- 
s(ym  et  al 295 

13.  Where  a  party  petitioned  the  Court  for  a  mandamus 
nisi  against  the  sheriff  to  compel  his  levy  of  a  jL  fa, 
placed  in  his  hands  upon  a  homestead  of  realty  set 
apart  under  the  law,  upon  the  ground  that  the  Act  of 
1868,  so  far  as  it  prevented  the  levy  of  a  fi,  fa.  on 
such  property  or  a  judgment  fi,.  fa.  in  existence  be- 
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fore  the  setting  apart  of  such  homestead,  and  granted 
a  larger  amount  of  exemption  than  existed  under  the 
law  at  the  time  of  the  contract,  was  unconstitutional 
and  void,  and  the  Court  held  the  Act  valid,  and  re- 
fused the  mandamim:  Hdd^  That  this  was  not  error 
in  the  Court,  under  the  rulings  of  the  Court  affirm- 
ing the  constitutionality  of  the  Act,  and  protecting 
the  sheriff  from  rule  on  account  of  its  provisions  from 
his  refusing  to  levy  said  fi,  fa,  McCay,  Judge,  dis- 
senting.    Chinn  vs.  Barry 351 

14.  Under  the  Constitution  of  1868,  which  differs  from 
the  previous  Constitutions  of  this  State,  in  the  grant 
of  the  power  of  pardon  to  the  Executive,  and  con- 
tains only  the  same  limitation  upon  the  power  that 
limits  the  royal  prerogative  in  Great  Britain,  by  Act 
of  William  the  Third,  which  is  incorporated  into  the 
Constitution  of  the  United  States,  and  by  the  Courts 
in  Great  Britain,  and  of  the  Supreme  Court  of  the 
United  States,  which  has  been  held  to  authorize  the 
exercise  of  the  pardoning  power  before  as  well  as  after 
conviction,  it  was  error  in  the  Court  to  reject  this  par- 
don upon  that  ground.     Dominich  vs,  Bowdoin 357 

15.  Where  it  appears  from  the  record  that  A.  sued  W. 
upon  a  promissory  note,  dated  in  1868,  and  that  W. 
had  filed  his  plea  under  oath,  that  it  was  given  in  re- 
newal of  a  contract,  made  before  the  1st  of  June^l865, 
and  the  Court  dismissed  it  upon  the  ground  that  the 
Act  of  1870  was  unconstitutional : 

Heldy  That  the  Court  erred  in  dismissing  the  plea  upon 
this  ground.  The  law  of  1870  is  not  ex  post  fado^ 
for  that  applies  to  criminal,  and  not  civil  cases.  The 
requirement  that  an  affidavit  be  filed,  that  taxes  due 
the  State  thereon  have  been  paid,  does  not  render  it 
unconstitutional.  If  no  tax  was  due,  the  law  imposes 
none,  and  if  the  tax  was  due,  creditors  are  not  a  fa- 
vored class  to  be  exempted  from  the  payment  of  their 
legal  taxes.  The  parliamentary  law  said  to  be  viola- 
ted, and,  by  it,  the  constitutional  provisions  for  the 
passage  of  laws,  does  not  operate  to  render  it  uncon- 
stitutional. Acts  of  the  Legislature  are  presumed  to 
be  constitutional,  and  Courts  will  not  declare  them  • 
void,  except  in  clear  and  urgent  cases.  It  does  not 
impair  the  obligation  of  contracts,  for  the  law  does 
not  alter,  modify  or  change  a  word  in  it;  nor  does  it 
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impair  the  remedy,  but  both  stand  antonched  bv  the 
law,  and  the  requirement  of  the  payment  of  tax  dne 
on  the  contract,  neither  impairs  the  obligation  of  it, 
nor  denies  the  remedy ;  and  the  fact  presented  by  tlie 
plea,  that  the  note  suecl  on  was  given  in  renewal  of  an 
old  debt,  due  before  Ist  June,  1865,  if  denied,  was  an 
issuable  defense;  if  not  denied,  it  stayed  judgment 
until  the  law  was  complied  with,  and  if  denied,  it  was 
a  fact  to  be  tried  by  a  jury.     Wdbom  vs.  Akin 420 

16.  When,  on  the  motion  to  set  aside  a  judgment  made 
in  the  case,  it  appears  that  the  note  was  given  in  set- 
tlement and  consideration  of  a  claim  held,  aud  a  judg- 
ment transferred  upon  a  third  party,  and  was  not 
within  the  provisions  of  the  Act  of  1870,  while  we 
hold  the  Court  erred  in  dismissing  the  plea,  still,  by 
the  facts,  when  it  appears  no  injury  was  done  to  the 
defendant,  and  the  facets  set  up  sufficient  to  show  the 
judgment  would  not  be  changed  by  a  new  trial  and 
reversal,  a  new  trial  will  be  refused.     Ibid. 

17.  The  5th  section  of  the  Act  of  October  13th,  1870, 
which  authorizes  a  defendant  in  a  fi.  fa,  to  deny,  un- 
der oath,  the  plaintiff's  affidavit  that  the  taxes  due 
upon  the  debt  bad  been  paid,  and  providing  that  the 
issue  thus  made  shall  be  returned  and  tried  as  other 
affidavits  of  illegality,  stands  upon  the  same  footing 
as  the  filst  and  second  sections  of  the  Act,  and  is  not 
unconstitutional.  Warner,  Judge,  dissenting.  Con* 
nally  &  Bro.  vs.  Peck  &  Bowvnan ^ 430 

18.  The  Act  of  1869,  authorizing  attorneys  to  make 
oath  to  setting  up  issuable  defenses  to  suits  founded 
on  contract,  does  not  alter  sections  3410  and  3412  of 
the  Code,  requiring  pleas  to  the  jurisdiction  to  be 
pleaded  in  person,  and  to  be  sworn  to  by  the  defen- 
dant.    ColquiU  vs.  Mercer  &  DeQraffenrdd. 432 

19.  A  commissioned  Notary  Public,  as  ex  ojffuno  Justice 
of  the  Peace,  under  the  Constitution  of  1868,  may  is- 
sue an  attachment,  as  any  Justice  of  the  Peace  may, 
under  the  provisions  of  the  Code.     Pool  vs.  Perdue...  454 

20.  That  portion  of  the  Constitution  of  1868  whicli  con- 
*  firms  and  makes  valid  the  Acts  of  the  Legislature  of 

1865  and  1866,  was  only  intended  to  quiet  doubt,  and 
was  not  necessary  to  give  them  validity.  In  any  event, 
as  that  body  was  a  government  de  faoto,  in  harmony 
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with  the  United  States,  its  Acts  are  good,  propno  vig* 
ore.     Smith  V8.  Ordinary  of  Chatham  county 504 

22.  Every  presumption  will  he  made  in  favor  of  the 
constitutionality  of  an  Act  of  a  State  Legislature. 
Where  this  Court  has  decided  an  Act  of  the  Legisla- 
ture constitutional,  under  which  decision  many  private 
rights  have  been  settled,  and  to  disturb  which  might 
unsettle  many  others,  and  perhaps  prove^a  great  hard- 
ship to  the  plaintiffs  in  those  case«  already  adjudica- 
ted, the  doctrine  of  stare  deoisia  applies.  Allison  vs. 
Thomas  etal 649 

CONTINUANCES. 

1.  This  Court  will  hesitate  to  control  the  discretion  of 
the  Court  below,  as  to  a  continuance,  upon  facts  better 
understood  by  him  than  by  this  Court.    (R.)  Marshall 

&  Bro.  vs.  Clary 511 

2.  Where  an  action  of  ejectment  for  a  lot  of  land,  by  its 
number  in  the  original  State  survey,  had  been  pend- 
ing against  three  persons  as  joint-tenants  for  several 
years  before  the  adoption  of  the  new  rule  of  Court 
requiring  the  tenants  in  possession  in  actions  of  eject- 
ment to  admit  themselves  in  possession  before  they 
will  be  permitted  to  defend,  and  after  the  case  was  re- 
ferred to  the  jury  the  plaintiffs  insisted  on  the  rule, 
and  two  of  the  defendants  disclaimed  title  to  the  west 
half  of  the  lot  sued  for,  but  admitted  themselves  to  be 
in  possession  of  the  other  half: 

Heldy  That  it  was  not  error  in  the  Court  to  refuse  to 
continue  the  cause  on  motion  of  the  plaintiff,  for 
the  reason  then  first  brought  to  the  notice  of  the  Court, 
that  the  other  defendant  was  dead,  and  they  desired 
to  make  his  representatives  parties  to  the  suit. 

It  was  too  late  to  continue  the  whole  case  unless  the 
knowledge  of  the  death  had  just  come  to  the  plaintiffs. 
Payne  vs.  Ormond  et  al 614 

3.  Upon  the  trial  of  an  indictment  for  adultery,  it  is  error 
in  the  Court  to  refuse  a  continuance  for  the  absence 
of  two  witnesses,  who  had  been  subpoenaed  and  were 
within  the  jurisdiction  of  the  Court,  by  whom  the 
prisoner  expected  to  prove  his  innocence ;  and  the  fact 
of  one  being  the  woman  accused  does  not  change  the 
rule.     Worthy  vs.  The  State 449 
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4.  The  fact  that  the  Judge  annonnoes  his  readiness  for 
parties  to  send  for  their  witnesses  does  not  necessarily 
deprive  a  prisoner,  who  has  not  availed  himself  of  it, 
of  his  legal  rights  to  a  coutinuanoe  when  his  case  is 
called  in  its  order  for  trial.     Ibi<L 

5.  When  on  a  bill  filed  for  an  account  and  settlement  of 
the  affairs  of  a  partnership,  there  was  an  answ^,  and 
the  parties  at  issue,  on  the  bill  and  answers,  and  there 
was  a  verdict  for  the  plaintiff,  and  a  motion  for  a  new 
trial,  on  the  ground  that  the  Court  erred  in  refusing 
to  continue  the  cause,  and  it  appearing,  on  the  hearing 
of  the  motion,  by  the  sworn  statements  of  the  aljsent 
counsel,  that  one  of  them  was  prevented  from  attend- 
ing Court  by  providential  cause,  and  the  other,  be- 
cause the  Judge  had  informed  him,  in  open  Court,  at 
the  regular  term  at  the  time  he  had  fixed  the  day  for  the 
Adjourned  Term  at  which  the  case  was  tried,  that  he 
haa  given  Mr.  Walker  leave  of  absence  from  the  Ad- 
journed Term,  and  that  none  of  his  cases  would  be  tried ; 
that  Mr.  Walker  was  a  leading  counsel  for  the  plaintiff 
in  this  case,  and  was  counsel  in  all  the  cases  in  which 
the  absent  counsel  was  employed ;  that  he  had  so  pub- 
licly notified  the  Court,  and  that  trusting  to  this  he  had 
not  attended  the  said  Adjourned  Term  : 

Sddf  That  it  was  no  abuse  of  the  discretion  vested  in  the 
Judge,  in  such  cases,  to  grant  a  new  trial.  Smith  vs. 
Brand 588 

6.  Where  a  sheriff  is  ruled  by  a  plaintiff  in  fi,  fa.^  and 
answers,  to  which  answer  a  traverse  is  filed,  and 
plaintiff)  at  a  subsequent  term,  proposes  to  withdraw 
his  traverse  and  substitute  another,  it  is  impossible  for 
this  Court  to  say  that  the  Court  below  abused  its  dis- 
cretion in  allowing  the  sheriff  a  continuauce,  on  the 
ground  of  such  substitution,  unless  we  had  the  new 
traverse  before  us.     Ooode  &  Son  vs.  Batolins 593 

7.  Where  counsel  moved  a  continuance  on  the  ground 
of  sickness  of  his  client,  and  stated  in  his  place  that  be 
could  not  safely  go  to  trial  because  he  needed  his  client 
to  prove  his  plea  of  relief,  and  the  opposing  oouusel 
offered  to  admit  the  facts  stated  in  such  plea,  the  mo- 
tion to  continue  was  properly  overruled.     Kitchens  d 

al.  vs.  HuUhins 620 

8.  Where  there  were  two  suits  pending  between  the  same 
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parties  for  the  same  cause  of  action^  and  the  defendant 
makes  a  good  cause  for  the  con  tin  nance  of  the  suit  last 
brought,  to-wit :  that  certain  interrogatories  sued  out 
therein  had  not  been  returned : 

Seld,  That  it  was  error  in  the  Court  to  refuse  the  con- 
tinuance because  the  plaintiflP  had  dismissed  the  suit 
first  brought.     Singer  va,  SeoU 659 

See  Gamishmenta,  1. 

CONTRACTS. 
See  Administrcdora  and  ExecutorSy  2. 
"    Carriers. 

"    ConatUutional  Law^  1,  12. 
"   Husband  and  Wife. 
*'   Principal  and  Agent. 

CORPORATIONS. 

1.  The  Augusta  Factory,  an  incorporated  company,  is 
only  liable,  under  the  existing  laws  of  this  State,  to 
pay  a  tax  on  the  whole  amount  of  the  capital  stock  of 
the  company  paid  in,  and  not  on  the  market  value 
thereof: 

2.  The  Augusta  Factory  Company  is  liable  for  the  pay- 
ment of  all  legal  taxes  on  the  property  owned  by  it 
as  a  corporation  which  is  not  included  as  a  part  of 
their  capital  stock  and  constitutes  no  part  thereof. 
McKay,  Judge,  dissenting.  Wilson  vs.  The  Augusta 
Factory 388 

3.  Where  there  was  a  subscription  of  stock  to  a  railroad 
company,  and  when  due  the  payment  of  the  amount 
subscribed  was  demanded  by  the  company,  and  pay- 
ment was  refused  : 

Heldy  That  is  was  not  necessary  for  the  company  to  show 
tliat  it  had  issued  or  offered  to  issue  the  certificates  of 
stock  as  a  condition  precedent  to  a  right  of  recovery 
on  the  subscription.  Fulgam  vs.  The  M.  &  B,  R.  R. 
Co 597 

CORPORATION.    See  Criminal  Law,  3. 

COSTS. 

A  sheriff  is  not  entitled  to  costs  on  tax  fi.  fas.,  whether 
for  State  or  county  taxes,  unless  the  same  be  collected 
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from  the  defendants.  Nor  does  the  fact  that  the  ^.  /(U. 
issued  illegally  under  order  of  the  Inferior  Court, 
alter  the  rule.     Keen  vs.  Bouse 6C1 

CRIMINAL  LAW. 

1.  The  Christian  Sabbath  is  a  civil  institution  older  than 
our  govern menty  and  respected  as  a  day  of  rest  by  our 
Constitution  ;  and  the  regulation. of  its  observance  as 
a  civil  institution^  is  within  the  power  of  the  Legisla- 
ture, as  much  as  any  regulations  and  laws  having  for 
their  object  the  preservation  of  good  morals,  and  the 
peace  and  good  order  of  society  :  33  Barbotir^  543  ;  1 
Speers,  306.  And  it  is  within  the  right  of  the  city  of 
Atlanta  to  punish  keeping  open  doors  by  dealers  gen- 
erally, in  the  limits  of  the  city,  upon  Sunday,  for  the 
purpose  of  preventing  the  violation  of  the  State  laws, 
as  well  as  preserving  the  public  respect  for  the  Lord's 
day.     Kenmsch  vs.  The  M,  and  C.  of  Atlanta 204 

2.  The  offense  of  incestuous  fornication  is  not  a  joint 
offense  under  section  4459  of  our  Revised  Code,  and 
one  person  may  be  indicted  and  found  guilty  thereof. 
Powers  vs.  The  State 0)9 

3.  .No  precise  rule  can  be  laid  down  here,  for  tlie  evi* 
dence  of  an  accomplice  in  a  felony  must  be  corrobo- 
rated by  another  witness,  or  by  circumstances ;  but  a 
defendant  cannot  complain  of  the  ciiarge  of  the  Judge 
on  this  point,  who  tells  the  jury  that  the  evidence  of 
the  other  witness,  or  the  corroborating  circumstances 
must  be  sufficient  to  satisfy  them  beyond  a  reasonable 
doubt  of  the  guilt  of  the  prisoner.     Ibid. 

4.  Where,  on  the  trial  of  a  party  charged  with  violation 
of  the  section  4464  of  the  Code,  the  Judge  charged 
the  jury,  in  effect,  that  army  repeaters,  having  taken 
the  place  of  horseman's  pistols,  were  to  be  regarded 
within  the  exceptions  of  the  statute,  while  used  by 
parties  on  horseback,  and  the  jury  found  the  defen- 
dant guilty,  and  a  motion  made  for  a  new  trial  was 
overruled  by  the  Court : 

Heldf  That  the  charge  of  the  Judge  was  as  favorable  to 
the  prisoner  as  the  construction  of  the  law  would  war- 
rant ;  horseman's  pistols,  excepted  in  the  Code,  having 
gone  into  disuse,  and  a  pistol  known  as  an  army  re- 
peater having  taken  its  place,  if  the  latter  was  worn 
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by  parties  on  horseback,  in  the  same  way  as  the  for- 
mer, we  do  not  see  but  a  fair  iuterpretatiou  of  the  law 
might  bring  it  while  so  worn  within  the  exception. 
But  certainly  not  farther.  And  the  evidence  in  tliis 
case  showing  that  it  was  worn  upon  the  person  con- 
cealed, it  was  not  error  in  the  Court  to  refuse  a  new 
trial.     Puryearva.  The  State 221 

6.  Where  an  indictment  charged  the  prisoner  with  sim- 
ple larceny  of  a  chestnut  sorrel  horse,  of  the  value  of 
$100  00,  etc.,  and  the  Court  overruled  a  motion  for 
acquittal,  etc.,  upon  the  ground  that  the  indictment 
did  not  describe  the  property  stolen : 

Heldf  That  this  was  not  error;  when  the  proof  showed 
that  the  animal  stolen  was  a  horse,  the  allegation  to 
that  effect  is  sufficiently  distinct  and  definite,  under  the 
Code,  as  to  the  nature,  character  and  sex  of  the  ani- 
mal, and  the  allegation  that  he  was  a  chestnut  sorrel 
horse,  was  such  a  mark  of  identity  as  came  within  the 
requirements  of  the  statute.     Taylor  va.  The  State 263 

6.  An  indictment  against  a  negro  need  not  describe  him 
as  a  colored  person.     (R.)     Ibid, 

7.  Hog  stealing  is  not  such  an  offense  as  can  be  settled 
in  4609th  section  of  the  Revised  Code,     Brown  et  al. 

V8.  TheState 300 

8.  In  a  charge  of  larceny,  the  property  stolen  was  de- 
scribed as  ^'one  black  pig,  white  listed  ;  and  one  white 
pig,  with  a  blue  rump;  both  without  ear  marks;  and, 
together,  of  the  value  of  $2  00,  the  property  of  James 
Drake ;" 

Seldy  That  this  description  is  sufficient.     Ibid. 

9.  An  indictment  is  sufficiently  technical^  under  section 
4428  of  the  Code,  that  charges  that  the  defendant,  in 
the  year  1870,  did  unlawfully  employ  the  servant  of 
one  Phillip  West,  during  the  term  for  which  he  was 
employed,  and  that  he  was  then  in  the  employment  of 
West,  and  that  his  term  of  service  was  not  expired. 
Bryan  va.  The  State 328 

10.  Where  the  Court  let  in  testimony  of  a  previous  em- 
ployment by  the  defendant,  though  before  the  end  of 
the  year,  and  not  in  writing,  it  was  error  in  the  Court 
to  charge  the  jury  that  such  previous  contract  was  no 
protection  or  justification,  inasmuch  as  that  question 
was  one  for  the  jury,  under  the  facts.     Ibid. 
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11.  Where  the  evidence  showed  the  person  employed  by 
the  defendant  had  been  previously  employed  by  the 
prosecutor,  to  bring  other  hands  with  him  to  his  plan- 
tation and  superintend  them : 

Beldj  That  such  employment  did  not  constitute  such 
person  a  servant,  within  the  provisions  of  the  law. 
See  concurring  opinions.     Ibid, 

12.  When  an  indictment  ciiarged  and  accused  an  un- 
married woman  with  the  offense  of  "  fornication,"  for 
that  she  had  sexual  intercourse  with  a  married  man : 

Hddy  That  the  indictment  was  bad,  on  special  demurrer 
thereto,  that  the  offense  should  have  been  charged  as 
'^  adultery  and  fornication,''  in  the  language  of  the 
Code  defining  the  offense.  McCay,  Judge,  dissent- 
ing.    Bigby  V8.  The  State 341 

13.  Upon  the  trial  of  an  indictment  for  adultery,  it  is 
error  in  the  Court  to  refuse  a  continuance  for  the  ab- 
sence of  two  witnesses,  who  had  been  subpoenaed  and 
were  within  the  jurisdiction  of  the  Court,  by  whom 
the  prisoner  expected  to  prove  his  innocence :  and  the 
fact  of  one  being  the  woman  accused,  does  not  change 
the  rule.     Worthy  vs.  The  State 449 

14.  The  fact  that  the  Judge  announces  his  readiness  for 
parties  to  send  for  their  witnesses,  does  not  necessarily 
deprive  a  prisoner,  who  has  not  availed  himself  of  it, 
of  his  legal  rights  to  a  continuance  when  his  case  is 
called  in  its  order  for  tral.     Ibid. 

COUNTY  SITE.    See  JE^y  Jurisdiction,  6. 

DAMAGES. 

See  Equity  Pradicey  3. 
"  Measure  of  Damages. 

DECEIT.    See  EquUy  Jurisdiction,  7,  8. 

DEDICATION. 
See  Municipal  Corporations,  3,  4,  6,  6. 

DIMINUTION  OF  RECORD, 
etice  in  Supreme  Court,  5. 
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DISCRETION  OF  JUDGE. 

See  Alimony y  1. 
"   Oontinuancef  1. 
"   Injunctions. 
"  New  Trial. 

DISTRESS-WARRANTS. 
See  Landlord  and  Tenants,  3,  4. 

DISTRIBUTION  OP  ESTATES. 

1.  This  was  a  bill  filed  by  the  administrator  of  Billings- 
lea,  for  direction  as  to  the  payment  of  the  debts  of  his 
intestate,  out  of  the  assets  in  his  hands,  (the  estate  be- 
ing insolvent,)  including  the  widow's  right  to  dower^ 
homestead,  etc. : 

Held,  That  the  necessary  expenses  of  the  administration, 
including  the  provision  allowed  for  the  support  of  the 
family  of  the  intestate,  be  paid  out  of  the  general 
funds  of  the  estate.  Bust,  Johnson  &  Cb.  vs.  JBillingS' 
lea  et  aL     Oreightonvs.  Jones  et  ai 306 

2*  Heldy  also.  That  the  decree  of  the  Court  below  in  fa- 
vor of  Milton  Creighton,  trustee,  etc.,  be  affirmed  as 
to  the  amount  thereof,  and  being  a  debt  due  by  the  in- 
testate as  triisiee,  is  to  be  paid  next  after  the  expenses 
of  administration  and  the  year's  support  of  the  intes- 
tate's family.     Ibid. 

3.  It  a])pears  from  the  record  that,  on  the  1  Itb  of  Octo- 
ber, 1866,  the  intestate,  Billingslea  and  Yason,  jointly 
purchased  from  Jones  the  Mott  and  Clayton  planta- 
tions, gave  their  joint  notes  therefor,  Jones  making  a 
deed  to  them  jointly  for  the  land,  and  they,  at  the 
same  time,  jointly  executed  a  mortgage  to  Jones  on 
the  lanci,  to  secure  the  payment  of  the  notes  given  for 
the  purchase-money  thereof.  The  purchasers  of  the 
land  occupied  it  jointly  for  one  year,  then  Vason  re- 
linquished his  interest  in  it  to  the  intestate,  who  occu- 
pied and  cultivated  the  same  to  the  time  of  bis  death, 
on  his  own  account.  Jones  was  no  party  to  the  con- 
tract between  Vason  and  Billingslea: 

Seldy  That  the  seisin  of  the  intestate  of  the  land  em- 
braced in  the  Mott  and  Clayton  plantations  was  suffi- 
cient, in  law,  under  the  provisions  of  the  Revised  Code 
of  this  State,  to  entitle  his  widow  to  dower  therein ; 
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that  a  mortgage  in  this  State  is  only  a  security  for  a 
debt,  and  passes  no  title;  that  the  mortgage  ou  the  land 
was  a  lietiy  created  by  the  parties  making  it,  which  can- 
not defeat  the  widow's  right  to  dower;  that,  inasmuch 
as  the  mortgage  lien  on  the  undivided  half  of  the 
Mott  and  Clayton  plantations  was  not  created  by  the 
intestate,  as  the  husband  of  the  widow,  but  by  Vason, 
who  subsequently  conveyed  the  land  to  the  intestate 
with  the  incumbrance  of  the  mortgage  thereon,  the 
widow,  before  she  can  enjoy  her  dower  in  the  undivi- 
ded half  of  the  land  conveyed  to  her  husband  by  Ya- 
son,  with  the  incumbrance  of  Jones'  mortgage,  must 
first  discliarge  that  incumbrance  created  thereon  by 
Vason  to  Jones,  the  same  not  being  a  lien  created  by 
her  husband f  but  a  lien  which  existed  on  the  land  at 
the  time  the  husband  acquired  his  title  thereto  from 
Vason.     Ibid. 

4.  It  is  also  disclosed  by  the  record,  that,  on  the  Slstof 
January,  1868,  Billingslea,  the  intestate,  drew  his 
draft  in  favor  of  Thomas  Hill,  for  the  sum  of  $4,- 
322  39,  payable  15th  November  next  after  date,  upon 
Messrs.  Rust,  Johnson  &  Company,  Albany,  and  to 
secure  tlie  payment  of  that  draft,  the  intestate,  on  the 
same  day,  executed  his  mortgage  deed  to  Hill  for  his 
undivided  half  interest  in  the  tract  of  land  known  as 
the  Hill  plantation,  the  sum  specified  in  the  draft  be- 
ing the  amount  due  Hill  by  the  intestate  for  his  share 
of  the  original  purchase-money  for  the  Hill  planta- 
tion. This  draft  was  accepted  by  Messrs.  Rust,  John- 
son &  Company,  for  the  accommodation  of  the  drawer, 
and  paid  by  them  as  such  accommodation  acceptors, 
they  having  no  funds  of  the  intestate  drawer  in  their 
hands  at  the  time  of  their  acceptance  of  the  draft.  It 
also  a(>peai*s  from  the  record,  that  Rust,  Johnson  & 
Company  refuse<l  to  accept  the  draft  of  the  intestate, 
unless  the  mortgage  was  made,  and  that  it  was  agreed 
that  the  mortgage  should  be  transferred  to  them,  oa 
payment  of  the  draft  by  them.  The  draft  was  paid 
at  maturity,  and  the  mortgage  was  transferred  to  them 
on  the  25th  of  November,  1868 : 

Held,  That,  under  the  general  rule  applicable  to  the 
payment  of  the  debt  by  accommodation  aooeptors,  or 
securities,  they  would  have  been  entitled  to  the  trans- 
fer of  the  mortgage ;  most  certainly  they  were  entitled 
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to  such  transfer,  under  the  special  agreement  of  the 
parties,  as  shown  by  the  record,  and  were  entitled  to 
the  same  specific  lien  on  the  Hill  plantation,  or  the 
proceeds  of  the  sale  thereof,  as  the  original  mortgagee, 
and  to  have  the  same  paid  according  to  the  priority  of 
its  lien  upon  that  specific  property  included  in  the 
mortgage.     Ibid. 

5.  Held^  alsoj  That  the  widow  of  the  intestate  was  not 
entitled  to  a  homestead  and  personal  exemption  out  of 
his  property,  in  addition  to  her  dower  and  provision 
for  her  year's  support.     Ibid. 

6.  Held,  further^  That  the  factor's  lien  of  Kust,  John- 
son &  Company  was  not  entitled  to  priority  of  pay- 
ment out  of  the  proceeds  of  the  crops  made  on  the 
Mott  and  Clayton  plantations,  in  the  years  1868  and 
1869,  on  the  statement  of  facts  disclosed  in  the  record. 
Ibid. 

7.  Held,  aUo,  That  overseers,  unless  they  are  employed  as 
common  day  laborers,  and  work  as  such  on  the  plan- 
tation, are  not  entitled  to  priority  of  lien  for  the  pay- 
ment of  their  wages^  under  the  Act  of  1869.     Ibid, 

DOWER. 

1.  Under  sections  1753  and  1759,  of  the  Revised  Code 
of  this  State,  which  provide  that  a  widow  is  entitled 
to  dower  in  all  lands  of  which  her  husband  died,  seized 
and  possessed,  and  that  no  lien  created  by  the  husband 
during  his  life  shall  in  any  manner  interfere  with  the 
same,  a  mortgage  made  by  the  husband,  for  the  pur- 
chase-money, cotemporaneously  with  the  deed  to  him 
by  the  vendor,  passing,  as  it  does,  ''  no  title,"  and  be- 
ing only  a  lien  created  by  the  husband,  is  no  bar  to 
her  right  of  dower,  nor  is  her  dower  subject  to  the 
same. 

A  widow  is,  in  this  State,  entitled  to  dower  in  lands  bar- 
gained by  the  husband,  in  his  lifetime,  to  a  third  per- 
son, the  purchase-money  remaining  unpaid  and  the 
title  to  the  land  being  retained  by  the  husband,  in  him- 
self, until  his  death.  Lochban£,  Chief  Justice,  dis- 
sents.    Slaughier  V8.  Culpepper 319 

2.  Where  a  note  given  for  the  purchase- money  of  land 
was  traded  after  due,  and  a  suit  instituted  by  the 
transferee  npon  such  note  went  into  judgment  in  1867, 

Vol.  XLIT.— 46, 
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and  in  1869,  the  vendor  of  the  land  died,  and  his 
widow  set  up  her  claim  to  dower  in  the  land,  which 
was  allowed  her,  upon  the  ground  that  the  land  came 
by  inheritance  through  her,  and  she  had  not  relin- 
quished her  right  thereto,  in  terms  of  the  law,  and 
the  vendor,  the  defendant  to  the  suit  upon  the  note, 
filed  his  bill  in  equity,  praying  an  injunction  and  set- 
ting forth  the  facts,  wkich  was  granted  by  the  Ck>urt : 
Held,  The  transferee  of  the  note,  afler  due,  took  it  with 
the  existing  equities  between  the  original  parties,  and 
the  claim  for  dower,  under  the  facts,  was  not  such  an 
equity  as  the  defendant  was  bound  to  plead  to  the  suit 
in  1867,  as  the  right  did  not  ripen  until  afler  the  death 
of  the  vendor,  in  1869,  and  that  this  Court  will  not 
interfere  with  the  judgment  of  the  Court  below  in 
granting  an  injunction  restraining  the  collection  of 
the  judgment,  at  law,  until  the  hearing  under  all  the 
facts  in  this  case.      Wright  vs.  MoDonaid 452 

See  DiatrihvXion  of  EatateSy  3. 

EJECTMENT. 

1.  The  7th  section  of  the  Act  of  1869,  limiting  the  time 
of  actions  for  torts  committed,  applies  only  to  such 
torts  as  were  committed  prior  to  the  1st  June,  1865, 
and  not  to  torts  committed  since  that  date.     Baker 

V8,  Booth  et  al 33 

2.  Where  ejectment  was  proceeding  against  one  who 
claims  that  his  children  owned  ine  land,  and  he  o- 
fered  to  make  them  parties  defendants,  he  should 
have  been  allowed  to  do  so.  (R.)  Wilbom  vs.  Whit" 
fMa  executors 51 

3.  And  such  party  had  the  right  to  introduce  a  will 
under  which  the  children  claimed,  and  to  prove  that 
the  premises  in  dispute  were  part  of  the  property  de- 
vised by  said  will  to  said  children.     (R.)     Ibid. 

4.  When  a  deed  had  been  submitted  to  a  jury  conveying 
lot  number  one,  in  the  village  of  Cedartown,  and  a 
fraction  west  of  said  lot,  and  it  was  proven  that  there 
were  two  fractions  belonging  to  the  grantor,  one  small 
and  immediately  west,  of  a  triangular  shape,  lying  be- 
tween lot  number  one  and  a  public  road,  and  one 
nearly  equal  in  size,  also  west,  but  on  the  other  side 
of  the  road : 
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Held,  That  it  was  not  error  in  the  Court  to  charge  the 
jury,  in  effect,  that  prima  facie  the  smallest  iraction, 
and  the  one  immeaiately  west,  was  intended.  WU- 
Kngham  vs,  Noyea , • 248 

5.  Where  A,  being  in  possession  of  land  under  a  bond 
for  titles,  on  the  payment  of  the  purchase-money, 
made  by  B,  sells  the  land  to  C,  representing  his  titles 
to  be  perfect,  and  makes  to  C  a  bond  for  titles,  to  be 
made  on  the  payment  by  C  of  the  price  agreed  upon 
between  them,  and  C,  having  no  knowledge  of  the  de- 
fect of  A's  title,  or  that  his  possession  was  only  per- 
missive, in  good  faith  goes  into  possession  under  his 
purchase,  pays  his  money  in  full,  and  remains  in  un- 
disturbed possession  seven  years : 

Hddy  That  C  has  a  good  title  by  prescription,  as  against 
B,  the  original  vendor.     Oarrett  vs.  Adrian 274 

6.  Where  an  action  of  gectment  for  a  lot  of  land,  by  its 
number  in  the  original  State  survey,  had  been  pend- 
ing against  three  persons  as  joint-tenants  for  several 
years  before  the  adoption  of  the  new  rule  of  Court  re- 
quiring the  tenants  in  possession  in  actions  of  eject- 
ment to  admit  themselves  in  possession  before  they 
will  be  permitted  to  defend,  and  afler  the  case  was  re- 
ferred to  the  jury  the  plaintiffs  insisted  on  the  rule, 
and  two  of  the  defendants  disclaimed  title  to  the  west 
half  of  the  lot  sued  for,  but  admitted  themselves  to  be 
in  possession  of  the  other  half: 

Heldj  That  it  was  not  error,  in  the  Court  to  refuse  to 
continue  the  cause  on  motion  of  the  plaintiff,  for  the 
reason  then  first  brought  to  the  notice  of  the  Court, 
that  the  other  defendant  was  dead,  and  they  desired  to 
make  his  representative  parties  to  the  suit* 

It  was  too  late  to  continue  the  whole  case  unless  the 
knowledge  of  the  death  had  just  come  to  the  plaintiffs. 
The  disclaimer  by  the  living  defendants,  presented  as 
to  them,  only  an  issue  as  to  the  east  half  of  the  lot 
sued  for,  which  was  the  only  thing  tried.  The  rights 
of  the  deceased  defendant  are  not  affected  by  the  ver- 
dict.    Payne  V8.  Ormond  et  ai 574 

7.  On  the  trial  of  an  action  of  ejectment,  it  was  shown 
that  a  certain  deed,  purporting  to  be  from  the  State's 
grantee,  was  lost  or  destroyed,  and  the  interrogatories 
of  a  witness  were  offered,  who  swore  that  he  had  seen 
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the  deed;  that  it,  with  the  original  grant,  had  been 
passed  to  him  as  part  of  the  muniments  of  title,  on  his 
purchase  of  the  land,  about  the  years  1826-1830,  from 
the  brother-in-law  of  the  assumed  maker  of  it ;  that 
he  did  notr  remember  the  witnesses,  and  that  he 
thought  he  had  sent  the  deed  to  DeKalb  oounty  for 
record,  though  he  could  not  say  it  was  recorded.  It 
was  in  proof  by  other  witnesses  that  the  original  grant 
had  been  in  possession  of  the  supposed  maker  of  tliis 
deed  in  1826,  and  not  afterwards,  tiiough  it  was  stated 
by  a  witness  that  the  grantee  had  said  that  the 
grant  was  burned   with  his  house.     It  was  also  in 

!>roof  that,  soon  after  1826,  the  supposed  maker  of  this 
ost  deed  ceased  to  give  in  the  land  for  taxes  with  his 
other  lands  which  he  had  previously  r^ularly  done 
each  year  since  the  <lrawing.     It  was  also  in   proof 
that  both  the  maker  and  grantee  of  the  supposed  deed 
were  dead,  and  that  the  Court-house  and  records  of 
DeKalb  oounty  had  been  destroyed  by  fire: 
Seldf  That  altogether,  these  circumstances  were  pn>|>er 
to  go  to  the  jury  as  evidence  worthy  of  consideration 
to  show  the  genuineness  of  the  deed,  and  to  justify  a 
charge  of  the  Court,  treating  them  as  evidence  u{)on 
that  point.     Ibid. 

8.  Under  the  Act  of  1856,  when  an  adverse  |>068e8siou 
of  lands  has  commenced  in  the  lifetime  of  the  claim- 
ant, the  Statute  of  Limitations  did  not  cease  to  run  at 
his  death  (except  as  against  his  minor  heirs,  Innatics, 

femes  covert,  etc.)  in  liavor  of  his  estate,  unless  ad- 
ministration be  taken  out  within  four  years  from  the 
death;  and  if  administration  be  delayed  longer  than 
this,  the  five  years  are  not  to  be  counted  out  in  favor 
of  the  administrator.     Ibid, 

9.  When  an  action  of  ejectment  is  brought  by  an  adnn'n- 
istrator,  and  the  defendant  sets  up  a  title  by  prescrip- 
tion commencing  before  the  death  of  the  testator: 

Held,  That  in  this  Slate,  even  in  an  action  at  law,  un- 
der the  plea  of  the  general  issue,  the  defendant  may 
sustain  his  pres(Ti|>tive  title  by  showing  that  the  «!«*- 
ceased  left  no  debts,  and  that  his  heirs-at-law  were  all 
of  age  at  the  death  of  the  intestate.  And  this  is  esfie* 
cially  true  of  the  full  age  of  the  heirs;  and  the  mere 
existence  of  debts  is  no  evidence,  without  objection  by 
the  administrator.     Ibid. 
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10.  Section  3670  of  the  Revised  Code,  requiring  the 
Court  to  arrest  the  cause  on  the  filing  an  issue  of  the 
forgery  of  a  deed,  and  to  try  the  issue  thus  tendered, 
applies  only  to  registered  deeds,  and  does  not  cover  a 
cause  where  there  is  no  registry  and  the  partjf  produc- 
ing the  deed  takes  upon  himself  to  prove  the  execu- 
tion thereof.     Ibid* 

11.  A  mere  squatter  on  a  lot  of  land,  without  color  of 
title  or  claim  of  right,  cannot  defeat  the  title  of  the 
true  owner  by  conveying  the  land  to  other  purchasers, 
who  have  full  knowledge  of  the  nature  and  character 
of  the  title  when  they  purchase  it,  although  they  may 
have  been  in  possession  of  the  land  for  seven  years 
under  snch  title.  The  law  will  not  permit  the  true 
owner  to  be  defrauded  of  his  land  in  that  way.  Broton 
etal.v8.  WeUs 573 

12.  When  a  defendant  claimed  a  prescriptive  right  to  a 
lot  of  land,  under  a  bond  for  title,  on  the  ground  that 
he  had  possession  of  the  same  by  the  exercise  of  such 
acts  of  ownership  as  the  owners  of  such  property 
usually  do,  though  not  living  on  the  lot,  and  the 
Court  charged  the  jury  that  the  use  and  occupation  of 
the  land  by  the  defendant  must  have  been  continuous, 
''  that  is,  from  day  to  day,  month  to  month,  and  from 
year  to  year:" 

Held,  That  this  charge  of  the  Court  was  error,  in  view 
of  the  evidence  contained  in  the  record.  Saterfield 
et  al.  vs,  Randall  et  al 576 

13.  When,  on  the  trial  of  an  action  of  ejectment  to  re- 
cover the  possession  of  a  lot  of  laud,  it  became  a 
material  question  whether  a  certain  deed  offered  in 
evidence  was  a  forgery,  and  the  Court  charged  the 
jury,  "  But  if  you  are  satisfied,  from  the  evidence,  that 
the  deed  from  Mrs.  Meyers  to  Willis  Jones  is  a  for- 
gery, then  the  deed  is  a  nulity  as  to  all  parties  having 
notice  of  such  forgery :" 

Seld,  That  this  charge  of  the  Court  was  error.  Cole  et 
cU.  v8.  Long.... 679 

14.  Where  a  defendant  in  ejectment  relies  on  seven  years' 
adverse  possession,  under  color  of  title,  he  can  claim, 
under  such  title,  only  so  much  of  the  land  as  the 
largest  description  in  his  deed  will  embrace.     McKay 

et  oZ.,  vs.  Kendtick  et  al 607 
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15.  If,  at  tbe-time  his  grantor  makes  the  deed  to  him, 
such  grantor,  by  accident  or  design,  points  out  more 
land  than  the  largest  description  in  the  deed  will  em- 
brace, and  the  defendant  takes  possession  of  the  whole 
tract  so  pointed  out,  he  is  in,  as  to  the  overplus,  only 
hy  the  pedis  poeaesaio,  and  cannot  set  up  prescriptive 
title  us  to  that  part  unless  he  has  so  held  it  for  twen- 
ty years.     Ibid, 

16.  The  lessor  of  the  plaintiiF  can  recover  of  a  mere  in- 
truder upon  prior  possession  alone.     Ibid. 

17.  Where  the  lessor  of  the  plaintiff  is  ejected,  he  cannot 
be  said  to  have  voluntarily  abandoned,  because  be  does 
not  resume  possession  immediately  on  the  land  be- 
coming vacant  again,  esp&ially  where  the  defendant's 
witnesses  testify  that  no  such  vacancy  ever  occurred. 
Ibid. 

18.  Where  A  makes  a  deed  to  B  for  the  purpose  of  de- 
frauding the  creditors  of  A,  but  retains  possession  of 
the  land,  and  B  brings  ejectment,  A  may,  by  way  of 
defense,  set  up  the  fraud  under  the  rule,  in  paridjdido 
potior  est  conditio  possidentis.     Harrison  w.  Hatcher.  658 

19.  In  such  a  case,  grantees  holding  under  a  deed  of 
gift  from  B,  expressed  to  be  for  $5  00,  and  for  love 
and  affection,  stand  in  the  same  condition  as  their 
grantor,  and  are  volunteers.     Ibid. 

20.  Declarations  of  one  in  possession  of  land,  that  the 
land  is  his,  are  admissible  to  show  adverse  possession, 
but  not  for  any  other  purpose.     Ibid. 

21.  When,  in  an  action  of  ejectment,  it  appear  that  both 
parties  claim  title  from  the  same  person,  it  is  not  nec- 
essary to  show  title  further  back  than  to  the  oommou 
grantor.    Ibid. 

22.  A  trustee  for  a  woman  during  her  life,  with  direc- 
tions to  convey  to  her  children  at  her  death,  may  sus- 
tain an  action  against  an  adverse  holder  to  recover  the 
possession  afler  the  death  of  the  mother.  Ibid, 

23.  Where  in  ejectment  plaintiff  shews  title  from  the 
State  to  himself,  and  defendant  relies  on  adverse  pos- 
session under  color  of  title,  it  is  competent  for  plain- 
tiff to  show,  in  rebuttal,  infancy  on  the  part  of  one  of 
bis  grantors,  even  after  the  evidence  has  closed  and 
argument  commenced,  if  the  existence  of  such  fact  then 
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come  to  his  knowledge  for  the  first  time.  Evam  et  al,, 

V8.  Baird 64S 

24.  When  a  party  claims  adversely  it  is  not  necessary  for 
him  to  shew  that  he  went  into  poissession  bona  fde. 
This  will  be  presumed  antil  the  contrary  appears. 
Ibid. 

EQUITY  JURISDICTION. 

1.  Where  A.  filed  his  bill  in  equity  against  6.  and  L., 
in  which  he  alleged  that  B,,  as  the  agent  of  L.^  had 
sold  to  him  certain  guano,  which  was  worthless,  and 
fraud  in  the  sale  by  the  partner,  and  there  was  a  de- 
murrer to  the  bill  for  want  of  jurisdiction,  on  the 
ground  that  L.,  who  was  the  owner  of  the  guano,  re- 
sided in  a  different  county,  and  also  for  want  of  equity, 
and  the  Court  sustained  the  demurrer : 

Held,  That  the  Court  did  not  commit  error  in  sustain- 
ing the  demurrer,  under  the  facts  in  this  bill,  upon 
both  the  grounds.  Equity  will  not  entertain  jurisdic- 
tion over  the  principal  by  linking  him  with  his  agent 
or  commission  merchant,  upon  general  allegations  of 
fraud,  or  interest  of  commissions  by  such  agent,  out 
of  the  county  of  the  residence  of  such  principal. 
JEUis  et  aL  vs.  Lamar  et  ai 9 

2.  When  a  bill  was  filed  to  restrain  the  transfer  of  cer- 
tain promissory  notes,  alleged  to  have  been  given  for 
the  purchase  of  a  tract  of  land,  the  main  inducement 
for  the  purchase  thereof  being  the  timber  standing  on 
the  land  at  the  time  of  the  sale,  which  the  vendor  had 
previously  sold  to  other  parties,  without  the  knowl- 
edge of  the  vendee,  and  the  notes  given  for  the  land 
being  due  at  different  times : 

Ilddy  That  a  Court  of  equity  had  jurisdiction,  under 
the  allegations  in  the  complainant^s  bill,  to  restrain, 
by  injunction,  the  transfer  of  the  notes  by  the  vendor, 
which  were  not  due  at  the  time  of  the  filing  of  the 
bill,  until  the  final  hearing  of  the  cause,  to  prevent 
a  multiplicity  of  suits,  and  to  have  the  whole  matter 
in  controversy  between  the  parties  settled  by  the  de- 
cree of  the  Court.     Zeigler  et  ai.  vs,  Beasley •     66 

3.  The  plaintiff^  in  error  in  this  case  filed  his  answer,  in 
which  he  set  up,  by  way  of  cross-bill,  that  a  certain 
sum  of  money  found  to  be  due  by  the  auditor  to  par- 
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ties  therein  named,  as  daughters  of  the  decedent,  was 
correct  as  to  the  facts  set  out  in  such  report^  and  ad- 
mitted the  trust  aud  the  rights  of  the  parties,  but  al- 
leged that  such  amount  ought  not  to  be  paid,  upon 
the  ground  that  their  husband's  marital  rights  at- 
tached thereto,  and  that  they  had,  by  waste  and  mis- 
management of  the  estate,  rendered  themselves  liable 
for  a  larger  amount  to  the  estate,  and  the  Court  below 
dismissed  the  cross-bill  upon  motion : 
Hddj  That  the  right,  at  any  time  before  a  final  decree 
distributing  the  assets  to  file  a  bill  setting  up  gronnds 
of  equity  against  the  payment  of  certain  debts,  is  rec- 
ognized by  this  Court,  and  if  the  subject  matter  has 
been  previously  liltgated  or  adjudicated  before  the 
Auditor,  upon  the&cts,  and  by  the  Court,  upon  ex- 
ceptions to  his  report,  relative  to  the  law,  and  the  in- 
terlocutory judgment  of  the  Court  has  confirmed  the 
report,  such  facte  must  arise  upon  plea  to  the  cross- 
bill, and  it  was  error  in  the  Court  to  dismiss  the  same 
upon  motion.     Orutohjidd  et  cd.  tw.  PaUen* • 65 

4.  When,  by  mistake  of  a  magistrate,  in  failing  to  mark 
the  name  of  counsel  to  the  defense  of  a  suit  pending 
in  his  Court,  judgment  was  obtained  against  the  de- 
fendant, and  such  defendant,  under  a  mistake  and  ig- 
norance of  the  facts,  let  the  time  elapse  fi>r  appeals, 
and  filed  his  bill,  stating  the  facts  of  the  mistake,  and 
also  that  he  was  not  liable  for  the  debt  sued,  it  being, 
as  he  alleges,  a  promise  to  pay  the  debt  of  another, 
under  conditions,  which  is  denied  by  the  defendant  to 
the  bill,  and  upon  hearing  the  evidence,  the  Court  re- 
fused the  injunction : 

Sdd,  That  the  Court  erred,  under  the  facts  alleged  in 
the  bill.  The  judgment  having  been  obtained  by  mis- 
take, equity  had  jurisdiction,  and  the  fact  of  the  lia- 
bility was  a  question  for  the  jury,  upon  the  evidence, 
and  it  was  the  duty  of  the  Court  to  have  restrained 
the  levy  under  such  judgment,  until  the  bearing  upon 
all  the  facts  and  evidence  in  the  case.  Brown  vs. 
Jones 71 

6.  When  a  bill  in  equity  was  filed  by  Mrs.  Worthy,  al- 
leging that  she  had  purchased  from  Tate  the  premises 
in  dispute,  and  having  great  confidence  in  him,  had 
given  him  the  deed  and  tax  receipts  thereto,  at  his  re- 
quest, which,  on  her  request  to  return,  he  said  he  had  . 
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burned  up^  and  the  prayer  of  the  bill  was  to  cause 
said  deed  and  tax  receipts  to  be  returned,  and  also  to 
enjoin  proceedings  to  eject  her  as  the  tenant  of  Tate, 
the  former  owner,  under  the  provisions  of  the  Code 
against  tenants  holding  over.  And  she  further  pre- 
sented her  inability  to  give  bond  under  the  section  of 
the  Code  requiring  security  with  the  counter-affidavit 
to  arrest  the  proceedings  under  the  warrant,  etc.,  and 
the  bill  was  demurred  to  and  a  motion  made  to  dis- 
miss it,  upon  the  ground  that  there  was  a  complete 
remedy  at  law,  and  for  want  of  equity,  which  motion 
to  dismiss  was  sustained  by  the  Court : 
Held,  Under  the  facts  presented  by  the  bill,  that  this 
was  error.  There  was  equity  in  th^  bill,  as  against 
Tate,  to  cause  the  delivery  of  the  deed  and  tax  re- 
ceipts, and  the  provision  for  defense  by  counter-affida- 
vit and  bond,  under  the  4007th  section  of  the  Code, 
was  not  ample  and  complete,  and  the  facts  developed 
such  a  condition  of  alleged  fraud  and  trust  as  invoked 
the  jurisdiction  of  equity.     Worthy  vs.  Tate 162 

6.  Under  an  Act  of  the  Legislature,  a  new  county  was 
organized,  and  the  voters  required  by  ballot,  under 
the  usual  superintendents  of  such  elections,  to  locate 
the  county  site,  and  in  casting  their  ballots  various 
places  were  designated,  which  the  commissioners,  ap- 
pointed by  the  Legislature,  together  with  the  Ordina- 
ry elect,  from  their  contiguity  to  each  other  and  a 
common  understanding  among  the  people  as  to  what 
was  meant,  held  to  be  one  and  the  same  thing,  and 
consolidated  the  various  votes,  which,  by  addition  to- 
gether, gave  a  majority  over  the  centre  of  the  county, 
which  was  also  voted  for ;  and  such  commissioners 
proceeded,  under  the  Act,  to  lay  out  town  lots  and 
offer  them  for  sale;  and  other  citizens  dissatisfied  with 
their  judgment,  brought  a  bill  of  injunction  to  enjoin 
such  commissioners,  and  the  Court  below  granted  the 
injunction  upon  the  hearing  of  the  various  affidavits, 
pro  and  con,  touching  the  premises.  Several  witnesses 
testified  that  these  various  place  were  not  the  same 
and  a  much  larger  number  testified  that  they  were: 

JSeld,  Under  the  facts  in  this  case,  that  a  Court  of  equity 
had  jurisdiction  at  the  instance  of  citizens  of  the  coun- 
ty to  enjoin  the  commissioners  from  doing  what  they 
alleged  to  be  an  illegal  act,  which  resulted  to  their 
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injury   as  tax-payera  and   property   holders  of  the 
county.     Smith  et  al.  vs.  Magouriek  et  al 163 

7.  A  bill  was  filed,  alleging  that  in  1868  the  complain- 
ants had  purchased  of  defendants  a  tract  of  land,  de- 
scribed in  the  deed  as  containing  three  hundred  and 
fifty  acres,  more  or  less,  for  $6,000  00,  half  of  which 
was  paid  in  cash,  and  the  balance  secured  by  note 
and  mortgage,  of  which  there  was  still  due  $1,260  00, 
and  that  proceedings  were  pending  for  the  foreclosure 
of  the  mortgage ;  that  the  defendants  had  falsely  and 
fraudulently  represented  said  tract  to  contain  three 
hundred  and  fifty  acres,  and  complainants  had  bought 
the  same  on  the  faith  of  their  said  representations ; 
that  complainants  had,  by  a  recent  survey,  ascertained 
that  the  said  tract  did  not  contain  more  than  two  hun- 
dred and  sixty-four  acres.  The  bill  further  alleged 
that  the  defendants  were  insolvent,  and  prayed  an  in- 
junction of  the  proceedings  to  foreclose — a  cancellation 
of  the  deed  to  them — and  the  mortgage — ^a  decree  for 
the  money  they  had  paid,  and  that  the  land  be  de-  « 
clared  subject  to  the  decree : 

JSeldj  That,  as  there  was  no  allegation  in  the  bill  to 
show  that  the  prime  quantity  of  three  hundred  and 
fifty  acres  of  land  was  such  an  ingredient  in  the  trade 
as  could  not  be  compensated  by  recouping  the  value 
of  the  deficiency  against  the  amount  still  due,  there 
was  no  ground  for  the  rescinding  the  trade.  And 
as  the  remedy  at  law  by  plea  was  complete  for  the 
deficiency,  emiity  had  no  jurisdiction  of  the  matter. 
IVammd  V8,  marks 166 

8.  It  was  error  to  rule  out  evidence  of  the  deficiency  of 
the  quantity  of  the  land.  Under  section  2600  of  the 
Code  apportionment  of  the  price  as  well  when  the 
purchase  has  been  by  lot  as  per  acre  may  be  had  when 
deception  or  mistake  amounting  to  fraud  is  proven, 
which  is  for  the  jury  and  not  the  Oourt  to  determine. 
James  vs.  EUwt 237 

9.  Where  a  summons  of  garnishment  has  been  served  on 
a  defendant,  and  he  can  protect  himself  in  a  Court  of 
law  by  filing  his  answer,  stating  the  fact  as  to  his  in- 
debtedness, a  Court  of  equity  will  not  interfere  by 
granting  an  injunction  to  restrain  the  parties  in  the 
exercise  of  their  legal  remedies.  Oarr  vs.  Lee,  ex&y- 
fUor 376 
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10.  When  it  appears  from  the  bill  that  the  complainant 
has  a  judgment  at  law  for  the  amount  of  his  debt,  he 
has  an  adequate  remedy  bj  levy  and  sale  of  the  prop- 
erty, and  equity  will  not  assume  jurisdiction  to  en- 
force, by  a  decree,  the  collection  of  a  judgment  already 
obtained  where  the  allegations  set  up  the  insolvency 
of  the  parties  merely,  as  the  process  of  the  Court  upon 
the  judgment  at  law  is  the  proper  remedy  ;  and  a  de- 
murrer to  such  bill  on  the  grounds  stated  ought  to 
have  been  sustained.  Lawson  &  Latoaon  va.  OrubVa 
administrator 466 

11.  The  fact  of  whether  a  contract  was  entered  into  by 
Whitfield  with  Spearman,  to  devise  to  him  certain 
property,  by  will,  is  one  for  the  jury  to  find  upon  the 
evidence,  and  if  they  found  a  contract  existed,  equity 
had  jurisdiction  to  decree  damages  for  the  breach,  al- 
though it  was  impossible  to  decree  specific  perform- 
ance in  terms  of  such  contract.  Spearman  va.  Wilson 
etal 473 

See  Accord  and  Satisfaction. 

EQUITY  PRACTICE. 

1.  Where  there  was  a  bill  and  answer  and  plea,  and  it 
was  agreed  that  as  there  was  no  dispute  as  to  the  facts, 
the  Judge  should  decide  the  case  on  the  pleadings : 

Heldf  That  the  facts  set  forth  in  the  bill,  answer  and  pleas 
are  all  to  be  taken  by  the  Judge  as  true.  WaJOcei*  et  ai. 
va.  Walker  etai 142 

2.  Where,  by  consent  of  parties,  a  verdict  was  taken  in 
an  equity  cause,  for  the  complainant,  the  amount  of 
the  verdict  to  be  left  blank,  and  afterward,  at  the  same 
term,  a  consent  agreement  was  entered  into  by  the  par- 
ties, and  put  upon  the  minutes  of  the  Court,  reciting 
the  fact  of  the  verdict,  and  agreeing  that  the  blank 
should  be  filled  by  the  Judge,  by  proper  order,  after  a 
hearing  in  vacation,  and  a  decree  was  then  taken  by 
the  complainants,  leaving  the  amounts  also  in  blank, 
and  the  hearing  was  had  as  agreed  upon,  and  an  or- 
der passed  by  the  Judge  directing  the  Clerk  to  fill  the 
blanks  in  the  verdict  and  decree,  which  was  accord- 
ingly done: 

Uddy  That  under  this  state  of  facts,  and  aft^er  nearly 
three  years  have  elapsed  without  any  motion  by  the 
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defendant,  it  was  not  error  in  the  Court  below  to  re- 
fuse to  sustain  a  bill  of  review  to  allow  a  new  hear- 
ing on  the  sole  ground  of  error  of  law,  on  the  face  of 
the  proceedings.  Whatever  of  defect  there  is  in  the 
record  is  cured  by  the  consent  of  the  parties.  IbicL 

3.  Equity  may  take  Jurisdiction  by  bill  in  the  nature  of 
a  bill  of  peace,  under  section  3166  of  tlie  Code,  and 
bring  all  the  parties,  plaintiffs  and  defendants,  into 
the  forum,  and  adjust  their  equities  and  several  rights 
by  one  decretal  verdict,  and  the  inquiry  upon  tiie  truth 
of  such  case  to  cover  not  only  past  but  future  damages, 
so  as  to  stop  all  further  litigation  in  or  about  the  same 
subject  matter,  and  operate  as  a  complete  investiture 
of  the  legal  right,  free  from  further  claim  of  damages 
to  tlie  railroads  in  their  use  of  Washington  street,  Au- 
gusta, for  railroad  purposes  by  steam  power,  within 
the  legitimate  scope  of  the  legislative  right  granted  to 
them  upon  their  compliance  with  the  verdict.  The 
So.  Col,  K  B.  Go,,  et  al,,  vs.  Bteiner  etcU 546 

4.  Where  a  mill  was  erected  in  1866,  and  used  in  the 
ordinary  manner  since,  until  1871,  and  a  bill  is  filed 
to  enjoin  the  mill  owner  from  allowing  the  ebb  and 
flow  of  the  water  below  the  mill,  caused  by  the  usual 
stopping  and  opening  of  the  gate,  on  the  ground  that 
it  produces  sickness  in  the  neighborhood,  with  special 
damage  to  the  plaintiff,  and  it  appears,  by  affidavits, 
that  there  is  much  conflict  bf  testimony,  as  to  the  fa<^ 
of  the  damage,  and  as  to  the  ebb  and  flow  being  the 
cause  of  the  sickness,  it  is  no  abuse  of  the  discretion 
of  the  Court  if  he  refuse  the  injunction  until  the  facts 
are  passed  upon  by  a  jury.  Nelms  vs,  Clark  &  Mor- 
gan   617 

See  ImjundumB. 

EVIDENCE. 

1.  Certain  cotton  receipts  were  given  to  Davidson,  the 
testator,  in  his  lifetime,  by  the  defendant,  subject  to  the 
demand  of  Davidson  or  his  order,  and  on  the  back 
thereof  was  written,  "Deliver  to  T.  N.  Johnson,  or 
order.     W.  Davidson :" 

Hdd^  That  this  did  not  vest  the  title  to  the  ootton  in 
Johnson  as  against  Davidson's  legal  representatives, 
but  that  it  was  competent  to  prove  by  Johnson  that 
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he  was  merely  the  agent  of  Davidson  to  receive  the 
cotton  and  had  no  personal  interest  in  it,  and  that  the 
indorsement  on  the  back  of  the  receipt  was  made  for 
tliat  purpose  only.     Lowery  V8.  Davidson  et  al 38 

2.  Where,  on  a  trial  for  incestuous  fornication  of  A  with 
his  sister,  the  sister  was  introduced  as  a  witness,  and 
on  cross-examination  she  denied  that  one  Powers, 
(her  brother-in-law,)  had  sued  the  defendant  in  her 
name,  and  the  Court  permitted  proof  to  be  made  that 
a  suit  was  pending  in  her  name  by  Powers  as  her  next 
friend,  but  refused  to  permit  the  declaration  and  ac- 
companying papers  to  be  read  to  the  jury: 

Hddj  That  this  was  not  error,  as  the  contents  of  the  pa- 
per were  not  material  to  the  issue,  which  was  simply 
whether  or  not  a  suit  had  been  brought  by  Powers  in 
her  name.     Powers  V8,  The  State 209 

3.  The  sayings  of  one  of  the  partners,  not  expressly  or 
by  implication  brought  to  the  knowledge  of  the  other, 
are  no  evidence  against  that  other,  in  an  issue  of  partr 
nership  or  no  partnership.  Sankey  &  Shorter  vs.  The 
Columbus  Iron  Works 228 

4.  Upon  a  trial  for  larceny  of  a  horse,  a  bill  of  sale  to 
the  horse  offered  by  the  prisoner,  without  showing 
aliunde  its  bona  fide  execution  was  inadmissible  as 
evidence,  and  the  Court  committed  no  error  in  ruling 

out  the  testimony,     laylor  vs.  The  State 263 

6.  If,  upon  the  dissoluti<m  of  a  law  firm,  one  of  two 
]>artners  gets  a  note  for  his  part  of  the  fee,  evidence 
of  his  agreement  to  be  represented  in  the  trial  of  the 
case  is  competent  and  material,  and  ought  to  have  been 
submitted  to  the  jury  under  the  charge  applicable. 
Pool  vs.  Curjy 291 

6.  One's  habits,  temper,  morality,  sobriety,  sense,  or  the 
c(»ntrary,  should  be  ascertained  when  he  applies  for  the 
guardianship  of  an  idiot.     (R.)     Johnson  vs,  Kelly..,  485 

7.  It  was  error  in  the  Judge,  upon  the  trial  of  the 
traverse  of  the  sheriff'^s  answer,  to  reject  evidence  of 
the  fact  that  the  defendant  in  fi.  fa.,  had  property  in 
iiis  possession  sufficient  to  satisfy  the  judgment,  at  the 
time  of  the  return  of  nuUa  bona  by  such  sheriff  upon 

the  execution.     BelleiaLvs.  Thorpe 509 

8.  On  the  trial  of  an  action  of  ejectment,  it  was  shown 
that  a  certain  deed,  purporting  to  be  from  the  State's 
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grantee^  was  lost  or  destroyed,  and  the  interrogatories 
of  a  witness  were  offered,  who  swore  that  he  had  seen 
the  deed ;  that  it,  with  the  original  grant,  had  been 

f)as8ed  to  him  as  part  of  the  muniments  of  title,  on 
lis  purchase  of  the  land,  about  the  years  1826-1830, 
from  the  brother-in-law  of  the  assumed  maker  of  it; 
that  he  did  not  remember  the  witnesses,  and  that  be 
thought  he  had  sent  the  deed  to  DeKalb  county  for 
record,  though  he  could  not  say  it  was  reoorded.  It 
was  in  proof  by  other  witnesses  that  the  original  grant 
bad  been  in  possession  of  the  supposed  maker  of  this 
deed  in  1826,  and  not  afterwards,  though  it  was  stated 
by  a  witness  that  the  grantee  had  said  that  the  grant 
was  burned  with  his  house.  It  was  also  in  proof  that, 
soon  after  1826,  the  supposed  maker  of  the  lost  deed 
ceased  to  give  in  the  land  for  taxes  with  his  other  lands 
which  he  had  previously  regularly  done  each  year  since 
the  drawing.  It  was  also  in  proof  that  both  the  ma- 
ker and  the  grantee  of  the  supposed  deed  were  dead, 
and  that  the  Court-house  and  records  of  DeKalb 
county  had  been  destroyed  by  fire : 
Sddy  That  altogether,  these  circumstances  were  proper 
to  go  to  the  jury  as  evidence  worthy  of  consideration 
to  show  the  genuineness  of  the  deed,  and  to  justify  a 
charge  of  the  Court,  treating  them  as  evidence  upon 
that  point.     Payne  vs.  Ormond  etcU, 514 

9.  Where,  in  an  action  for  damages  for  an  assault  and 
battery  by  the  defendant  upon  the  plaintiff,  the  defen- 
dant was  a  witness  and  was  examined  in  full  upon  the 
case,  and  during  the  trial  a  bill  of  indictment,  with  a 
plea  of  guilty,  for  the  same  beating,  and  a  judgment 
affixing  a  fine  of  two  hundred  dollars  was  introduced 
by  the  defendant  in  mitigation  of  damages. 

Whether  the  evidence  was  admissible  is  questionable. 
(R.)     Owens  vs.  Sanders 610 

10.  Parol  evidence  is  not  admissible  to  add  a  covenant 

to  a  deed.    Sawyer  vs.  Vores 662 

See  Interrogaiories. 

EXECUTIONS. 

1.  An  execution  founded  on  award  against  administra- 
tors in  their  representative  capacity,  which  has  been 
made  the  judgment  of  the  Court,  most  follow  theaward, 
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and  can  only  issue  against  such  administrators  in  their 
representative  character^  to  be  levied  of  the  goods^  etc., 
of  their  intestate.    Home  vb,  Spivey 616 

2.  If  the  execution,  on  such  an  award,  is  issued  against 
the  property  of  the  intestate,  and  if  none  be  found, 
then  against  the  individual  property  of  the  adminis- 
trators, it  is  a  nulity,  so  far  as  it  seeks  to  subject  the 
individual  property  of  the  administrators  to  the  pay- 
ment of  the  debt,  and  if  such  property  is  levied  on, 
upon  affidavit  of  illegality,  the  facts  not  being  con- 
troverted, the  Court  should  sustain  the  affidavit  of 
illegality.     Ibid, 

EXECUTORS. 

See  Administrators  and  Executors. 

EXEMPTIONS.    See  Homestead  and  Exemptions. 

FACTOR'S  LIEN. 

See  DistHbution  of  Estates,  6. 
'^   Homestead  arid  Exemptions,  10. 

FEES. 

See  Cdsts, 
"   Distribution  of  Estates,  1, 

FIDUCIARIES.    See  Ba^ikruptei/,  10, 

FI.  FAS.   See  Executiovis. 

FORGERY.     See  Ej^ctmffni,  10,  13. 

FORNICATION.    See  Onminal  Law,  2, 12. 

FRAUD. 

See  Arbitration,  3. 
"    Equity  Jurisdiction,  2,  6. 
"   Habeas  Corpus,  2. 

GARNISHMENT. 

1.  When  a  suit  was  brought  in  a  Justice's  Court  for  an 
amount  over  $50  00,  and  a  summons  of  garnishment 
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issued  to  a  debtor  of  the  defendant  requiring  him  to 
appear  and  answer  on  the  day  fixed  i'or  the  trial  of 
the  original  suit^  and  the  garnishee  failed  to  answer 
on  that  day : 
Held,  Thaty  as  by  section  3228  of  the  Code,  final  judg- 
•  ment  cannot  go  against  the  garnishee  until  a  term 
subsequent  to  that  at  which  he  is  require<I  to  answer. 
It  is  the  duty  of  tlie  magistrate  to  continue  the  pro- 
ceedings against  the  garnishee,  by  formal  entry  on  his 
docket,  to  a  subsequent  day,  not  less  remote  than  the 
unmber  of  days  required  by  law  for  the  service  of  the 
original  summons  against  the  defendant  in  the  suit; 
and  any  judgment  against  the  garnishee,  before  the  day 
to  which  the  case  is  so  continued,  is  illegal.  Scott, 
JBondourant  &  Adams  vs.  Patrick  et  al 188 

2.  Where  a  summons  of  garnishment  has  l)een  servetl  on 
a  defendant^  and  he  can  protect  himself  in  a  Ck>urt  of 
law  by  filing  his  answer,  stating  the  fact  as  to  his  in- 
debted ness,  a  Court  of  equity  will  not  interfere  by 
granting  an  injunction  to  restrain  the  parties  in  the 
exercise  of  their  legal  remedies.    Oarr  vs.  Lee,  executor.  376 

3.  .When  a  garnishee  had  answered  that  he  was  not  in- 
debted to  and  had  no  effects  of  the  defendant,  and 
there  was  a  traverse  of  his  answer,  and  the  plaintiff 
proved  that  the  defendant  had  left  with  the  garnishee 
a  large  box,  for  safe  keeping  only,  tlie  garnishee  de- 
clined to  be  responsible  for  it,  but  permitting  him  to 
leave  it  in  his  store- house ;  tliat  it  was  there  at  the 
time  of  the  service  of  the  garnislinieiit,  had  been  re- 
moved since,  with  the  permisssion  of  the  garnishee,  by 
the  defendant,  and  that  it  contained  $200  00  worth  of 
goods : 

Hdd,  That  a  verdict  for  the  plaintiff,  for  the  value  of 
the  goods,  was  sustained  by  the  evidence.  Loylessvs. 
HodgfesBros 647 

GUARDIANS. 

1.  One's  habits,  temper,  morality,  sobriety,  sense,  or  the 
contrary,  should  Im  ascertained  when  he  applies  for 
the  guardianship  of  an  idiot.  (R.)  Johnson  m. 
KeUy 485 

2.  In  a  contest  for  guardianship  of  the  person  <»f  an 
idiot,  a  colored  man,  one  applicant  being  a  white  per* 
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son,  tind  the  other  an  only  sister  and  nearest  of  kin 
to  the  ward,  the  proof  showed  that  both  were  unob- 
jectionable, and  the  Court  charged  the  jury  "that 
other  things  being  equal,  relations  were  to  be  pre- 
ferred : '' 
Hddy  That  under  the  Code,  section  1799,  this  charge 
did  not,  in  its  fall  meaning,  present  the  provisions  of 
law  for  the  consideration  of  the  jury.  The  language 
of  the  law  is  "the  nearest  of  kin  by  blood  if  other- 
wise unobjectionable  shall  be  preferred."  The  philos- 
ophy of  the  law  is  wise,  and  its  administration  ought 
to  be  enforced;  for  superior  advantages  of  wealth  or 
intelligence  in  a  stranger  cannot  justly  invoke  the  ex- 
ercise of  a  discretion  vested  by  law  in  the  Ordinary, 
when  the  nearest  of  kin  is  unobjectionable,  and  over- 
ride the  declaration  of  the  law  in  favor  of  such  near- 
est of  kin  by  blood.     Ibid. 

HABEAS  CORPUS. 

1,  The  Governor  of  this  State  granted  an  unconditional 
pardon  to  a  party,  who  was  afterwards  arrested  by 
the  sheriiF  upon  a  bench  warrant  for  the  same  offense 
pardoned  by  the  Governor,  and  petitioned  the  Court 
for  the  writ  of  habeas  corpus,  and  upon  the  hearing 
thereof  the  Court  refused  to  receive  the  pardon  as  evi- 
dence in  favor  of  the  applicant. 

Seldj  That  this  was  manifest  error  by  the  Court.  It  is 
the  duty  of  all  Courts,  sitting  for  purposes  of  haheas 
corpus^  or  otherwise,  to  receive,  without  further  evi- 
dence of  its  verity,  the  pardon  of  the  Governor  under 
the  Grerit  Seal  of  the  State.     Dominiek  vs.  Bowdoin,,  357 

2.  Hddy  again.  That  pardons  obtained  by  fraud  are 
void,  an(i  upon  suggestion  of  fraud  upon  the  trial  of 
habeas  corpus,  it  was  the  duty  of  the  Judge  presiding 
to  have  heard  the  evidence,  and  passed  upon  its  mer- 
its, as  to  the  facts  in  the  particular  case,  and  it  was 
error  in  the  Court  to  hold  that  this  question  could 
only  be  inquired  of  by  the  jury.     Ihid, 

HOLIDAY.     See  Practice  in  Supreme  Court,  16. 

HOMESTEAD  AND  EXEMPTION. 

1.  When  a  sheriff  was  notified  in  writing  that  an  execu- 
tion placed  in  his  bands  was  founded  on  a  debt  which 

Vol.  xhv— 47. 
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was  for  the  purchase-money  of  land  claimed  as  a 
homestead,  and,  having  failed  to  make  the  monejr, 
was  ruled  for  the  amount  of  the  execution  : 
Hdd^  That  the  sheriff  was  liable  to  be  ruled  fi>r  the 
value  of  the  land  he  was  notified  to  levy  on  and  sell. 
Baker  vs.  Bower 14 

2.  A  and  B  entered  into  a  contract  of  partnership,  by 
which  A  was  to  furnish  goods  to  B,  who  was  to  sell 
them,  and,  after  the  first  cost  of  the  goods  were  paid, 
the  profits  were  to  be  equally  divided;  and,  after  B's 
death,  A  filed  his  bill  against  his  widow  and  heirs,  to 
recover  the  balance  he  claims  due  to  him,  and  set  up 
that,  inasmuch  as  B,  during  the  copartnership,  had 
used  funds  arising  therefrom  in  improvements,  etc., 
on  certain  property,  which  the  widow  had  set  off  as  a 
homestead  under  the  laws  of  the  State,  his  debt  had 
a  lien  thereon.  A  demurrer  was  filed  to  the  bill, 
which  was  overruled  by  the  Court : 

Held,  That  the  Court  erred  in  overruling  the  demurrer, 
as  the  debt  due  by  B  in  his  lifetime  to  A  constituted 
no  lien  on  his  property  that  would  deprive  the  widow 
of  her  right  to  homestead  as  against  his  creditors 
therein,  nor  was  the  use  of  such  funds,  under  the 
facts,  within  the  exceptions  in  said  Act,  for  money 
borrowed,  labor  done,  or  material  furnished,  eta,  and 
that  the  claim  of  A  against  the  estate  of  B  was  not  of 
higher  dignity  or  of  more  equitable  consideration 
than  other  debts  due  by  him,  and  that  his  remedy  is 
complete  at  law,  and  the  administrator  on  the  estate 
of  B  is  a  nece&sary  party  to  the  enforcement  of  such 
ordinary  debts  against  the  estate.  ISlgo  et  oL  vs.  Van- 
dyke      61 

3.  When  the  United  States  Courts,  under  the  Bankrupt 
Act  of  1869,  have  acquired  jurisdiction  of  the  estate 
of  a  bankrupt,  the  State  Courts  lose  jurisdiction  of 
all  claims  against  him,  provable  under  the  Banknipt 
Act,  except  specific  liens  upon  his  property,  and  legal 
or  equitable  claims  of  title  thereto ;  and  the  home- 
stead and  exemption  provisions  of  the  Constitution  of 
1868  do  not  create  such  a  specific  lien  upon  or  title 
to  his  estate,  in  favor  of  his  family  as  may  be  heard 
and  adjudicated  by  the  State  Courts  pending  the  pro- 
ceedings in  bankruptcy.    Woolfolk  vs.  Murray.  Brya» 

vs.  Sims « 133 
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4.  Whether  said  claim  is  such  a  debt  in  favor  of  the 
family  as  may  be  proven  before  the  Bankrupt  Court, 
independently  of  the  exemption  granted  by  the  Bank- 
rupt law  to  the  bankrupt,  it  is  for  that  Court  alone 
to  decide.     Ibid* 

5.  The  case  of  Fannie  Lumpkin  vs.  Eaaon,  at  this  term, 
having  been,  by  permission,  expressly  questioned  and 
reviewed,  is,  afler  reconsideration,  affirmed.     Ibid, 

6.  Where  a  party  levied  a  distress- warrant  on  property 
consisting  of  a  lot  of  drugs,  which  had  been  exempted 
by  the  Ordinary  under  the  law  of  personalty  exemp- 
tion, and  it  appeared  the  drugs  exempted  had  been 
mixed  with  other  drugs  bought  by  the  parties  : 

Heldf  That  the  privilege  of  exemption  extends  only  to 
the  articles  exempted  by  the  Ordinary,  and  they  must 
be  identified  to  release  them  from  levy,  and  a  lot  of 
drugs  in  a  store,  mixed  with  other  drugs,  are  liable 
to  levy  and  sale,  except  as  to  such  parts  or  articles  as 
may  be  specifically  claimed  and  identified.  Smith  et 
al.  vs.  Twrnley ,. 243 

7.  where  a  homestead  was  claimed  under  the  Act  of 
1868,  by  the  wife  of  a  husband,  on  his  land,  who  had 
been  adjudged  a  bankrupt: 

HM^  That  the  wife  could  not  have  a  homestead  on  the 
land  of  her  bankrupt  husband,  as  against  the  assignee 
of  the  bankrupt,  or  those  claiming  title  thereto  under 
a  sale  made  by  the  assignee  of  the  bankrupt.  2>ump- 
hin  et  al,  vs.  Eason 339 

8.  Where  a  party  petitioned  the  Court  for  a  mandamus 
nisi  against  the  sherifi*  to  compel  his  levy  of  a  Ji.  fa. 
placed  in  his  hands  upon  a  homestead  of  realty  set 
apart  under  the  law,  upon  the  ground  that  the  Act  of 
1868,  so  far  as  it  prevented  the  levy  of  a  fi.  fa.  on 
such  property  or  a  judgment  fi.  fa.  in  existence  be- 
fore  the  setting  apart  of  such  homestead,  and  granted 
a  larger  amount  of  exemption  than  existed  under  the 
the  law  at  the  time  of  the  contract,  was  unconstitu- 
tional and  void,  and  the  Court  held  the  act  valid,  and 
refused  the  m^andamus :  Held,  That  this  was  not  error 
in  the  Court,  under  the  rulings  of  the  Court  affirming 
the  constitutionality  of  the  Act,  and  protecting  the 
sherifi^  from  rule  on  account  of  its  provisions  from 
his  refusing  to  levy  said  fi  fa.  McOay,  Judge,  dis- 
senting.    Gunnvs.  Barry. 361 


712  INDEX. 

9.  It  waa  the  duty  of  the  Court  to  have  directed  the 
sherifF,  by  order,  to  levy  upon  the  property,  that  the 
parties  may  have  an  opportunity  of  testing,  before 
the  Courts,  whether  the  homestead  so  set  apart,  is  or 
is  not  subject  to  an  execution  by  the  Comptroller 
General  against  a  defaulting  tax  collector.  Warner, 
Judge,  dissenting.     The  State  vb,  Bradford^  sheriff...,  417 

10.  Where  a  factor  makes  advances  to  a  planter,  and 
takes  a  lien  upon  the  growing  crops,  under  Revised 
Code,  section  1977,  such  advances  are  in  the  nature  of 
purchase^money,  and  the  lien  is,  therefore,  superior  to 
the  wife's  title,  where  the  crop  was  set  apart  to  her  as 
personalty  under  the  homestead  laws,  after  it  was 
made.     Tifivs.  New8om 600 

11.  Where  A  bargained  land  to  B,  taking  his  notes  for 
the  purchase-money,  giving  his  bond  for  titles,  and 
afterwards  indorsed  one  of  the  notes  to  C,  who  in- 
indorsed  it  to  D,  and  B  having  paid  some  of  the  pur- 
chase-money, abandoned  the  land,  and  A  having  died, 
his  administrator  took  possession  of  the  land : 

Heldy  That  the  indorser  and  minor  children  of  A  are 
entitle  to  a  homestead  in  the  land  as  against  a  judg- 
ment obtained  by  D  on  the  indorsed  note  against  B  as 
principal,  and  A  and  C  as  indorsers.  The  equity  of 
B,  under  bis  bond  for  titles,  with  some  of  the  pur- 
chase-money paid,  to  pay  the  purchase-money  and  de- 
mand a  title,  does  not,  in  such  a  case,  make  the  lien 
of  the  judgment  paramount  to  the  homestead.  Fair-^ 
doth  vs.  St.  Johns 603 

12.  If,  at  the  time  the  sale  of  land  by  the  sheriff,  an  ap- 
plication be  pending  for  a  homestead  in  favor  of  the 
family  of  the  defendant,  and  notice  thereof  be  given  at 
the  sale,  the  purchaser  buys  subject  to  the  homestead. 
Ibid. 

13.  Parties  who  appear  before  the  Ordinary  to  contest 
the  granting  of  a  homestead  are  concluded  by  the 
judgment  upon  all  questions  which  it  is  uecoessary  for 
the  applicant  to  prove,  and  upon  all  questions  which 
the  statute  provides  the  creditors  may  make,  but  they 
are  not  concluded  upon  the  questions  over  which  the 
Ordinary  has  no  jurisdiction,  unless  it  appears  that 
they  actually  made  such  questions,  and  that  they  were 

in  fact  decided.     Harris  vs.  OolquU  &  Baggs 663 
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HUSBAND  AND  WIFE. 

When  a  wife^  by  consent  of  her  husband,  makes  a  eon- 
tract  for  her  own  labor,  in  which  contract  it  is  agreed 
that  she  is,  herself,  to  receive  the  compensation,  she 
may,  under  oar  law,  sue  and  recover  in  her  own  name. 
Meriwether  V8,  Smith 541 

See  Alimony. 
"   Pawns, 

Distribution  of  EstaJtes,  3. 
Equity  Juriadictiony  3. 
^^  JEiomestead  and  Exemptions. 

IDIOTS.     See  Guardians. 

ILLEGALITY. 
See  Relief,  16. 
''   Bes  AdjudiGatttf  1. 

INCEST.     See  Criminal  Law,  2. 

INDICTMENT.    See  Oiiminal  Law,  5,  6,  8,  9,  12. 

INDORSEES. 

1.  Where  an  accommodation  indorser  on  a  note  made 
prior  to  June,  1865,  has  been  compelled,  by  judgment, 
since  that  time,  to  pay  the  same  or  any  part  thereof, 
and  sues  the  maker,  securities  and  prior  indorser,  to 
recover  the  amount  so  paid  by  him,  he  is  not  obliged 
to  file  the  affidavit  of  the  payment  of  the  taxes  re- 
quired by  the  Relief  Act  of  1870.  The  debt  to  him 
did  not  exist  until  the  payment  of  the  judgment  by 
him.     Ezzardvs.  WorrtU  et  al 629 

2.  A  written  contract  for  payment  of  specifics  not  con- 
taining operative  words  of  transfer  is  assignable  so  as 
to  vest  the  title  in  the  assignee,  who  may  sue  on  it  in 
his  own  name,  under  Revised  Code,  section  2218. 
Cochran  vs.  Strong 636 

3.  A  written  assignment  ''for  value  received''  indorsed 
on  such  an  instrument,  the  instrument  not  being  a 
promissory  note  or  bill  of  exchange,  does  not  make 
the  assignor  liable  as  indorser  or  guarantor  of  the  in- 
strument; hence  he  cannot  be  sued  in  the  same  action 
with  the  maker.     Ibid, 
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4.  Where  such  an  instrument  is  assigned  to  A,  who,  in 
turn,  assigns  it  to  B,  and,  by  some  means,  it  again 
comes  into  the  hands  of  A,  he  cannot  sue  on  it  in  his 
own  name  for  use  of  last  assignee.     Ibid. 

5.  Under  the  provisions  of  the  Revised  .Code  of  this 
State,  the  indorsers  of  a  bill  or  note,  not  to  be  nego* 
tiated  at  a  chartered  bank,  are  not  entitled  to  notice  of 
non-payment,  or  non-acceptance,  to  charge  them  as 
indorsers:  Code,  2739.  QUbert  &  Vason  tw.  Scy- 
mour^  Johnson  &  Cb! 63 

6.  Where  the  payee  of  a  note  indorses  it  after  maturity, 
and  suit  is  brought  by  the  indorsee  against  the  ma- 
kers and  indorser,  and  the  plea  by  the  makers  sets  up 
usury,  and  the  Judge  held  such  plea  by  the  makers 
did  not  affect  the  liability  of  the  indorsers  upon  his 
contract  of  indorsement  afler  maturity  of  the  paper: 

Hdd,  That  this  was  not  error.  The  contract  of  indorse- 
ment was  a  new  and  distinct  contract,  not  affected  by 
usury  between  the  payee  and  makers  in  the  hands  of 
the  indorsee  without  notice,  and  the  indorser,  in  a  suit 
against  him  by  the  indorsee,  cannot  set  up  his  own  il- 
legal act  in  taking  usury,  to  defeat  a  recovery  against 
himself  as  indorser.  Frank  ei  cd.  vs.  Longstreetj  Sedg- 
wick &  Go 179 

7.  On  a  note  made  to  be  negotiated  at  a  chartered  bank, 
but  not  so  negotiated  and  held  by  the  payee  at  its 
maturity,  and  indorsed  with  a  waiver  of  demand  and 
notice  by  the  security,  and  afler  its  maturity  indorsed 
by  the  payee,  under  our  law,  under  2739th  section  of 
Code,  such  indorser  after  maturity,  upon  suit  by  the 
indorsee,  is  not  discharged  by  failure  of  proof  of  "de- 
mand and  notice,'^  and  it  was  not  error  in  the  Court 
to  refuse  a  non-suit  on  this  ground.     Ibid. 

INDORSEMENT  EXPLAINED. 
See  Prinoipal  amd  Agent,  1. 


INFANCY. 


See  JEjedmentj  23. 
"    Guardians. 
«  Jfe/iV,  15,  26. 
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■ 

INJUNCTIONS. 

1«  Under  the  facts  in  this  case,  the  question  of  loca- 
tion upon  the  part  of  the  commissioners,  being  a  ques- 
tion of  disputed  fact,  we  cannot  say  that  the  Judge 
violated  the  discretion  vested  in  him  by  law  in  grant- 
ing the  injunction;  and  we,  therefore,  affirm  the  judg- 
ment, with  the  following  modification  and  direction, 
to-wit:  That  the  place  selected  by  the  Commission- 
ers and  located  by  them,  shall  remain  as  now  located, 
as  the  place  for  the  transaction  of  county  business  by 
the  officers  of  said  county,  who  may  make  snch  ar- 
rangements in  connection  with  the  Commissioners,  for 
the  holding  of  Courts  at  that  place  as  may  to  them 
seem  proper  until  the  final  hearing  of  this  case.  Smith 
V8.  Magourich 163 

2.  Where  a  mill  was  erected  in  1866,  and  used  in  the 
ordinary  manner  since,  until  1871,  and  a  bill  is  filed 
to  enjoin  the  mill  owner  from  allowing  the  ebb  and 
flow  of  tlie  water  below  the  mill,  caused  by  the  usual 
stopping  and  opening  of  the  gate,  on  the  ground  that 
it  produces  sickness  in  the  neighborhood,  with  special 
damage  to  the  plaintiff,  and  it  appears,  by  affidavits, 
that  there  is  much  conflict  of  testimony,  as  to  the  fact 
of  the  damage,  and  as  to  the  ebb  and  flow  being  the 
cause  of  the  sickness,  it  is  no  abuse  of  the  discretion 
of  the  Court  if  he  refuse  the  injunction  until  the  fiicts 
are  passed  upon  by  a  jury.  Ndma  vs,  CXark  &  Mor* 
gan 617 

3.  When  a  Judge  of  the  Superior  Court,  in  the  exercise 
of  his  discretion,  grants  or  refuses  an  injunction,  this 
Conrt  will  not  interfere,  unless  such  discretion  has 
been  manifestly  abused.  Thomas  &  Ob.  vs.  Stokes 631 

INSANE  PERSONS.    See  Guardians. 

■ 

INSURANCE. 

When  a  wife  insured  the  life  of  her  husband  in  1859 
with  an  agent  of  a  New  York  Insurance  Company, 
and  paid  the  annual  premiums  promptly  until  1862, 
but  then  failed  to  pay  said  premiums  until  March, 
1865,  when  the  husband  died,  after  which,  and  ailer 
the  close  of  the  war,  she  tendered  the  unpaid  premiums, 
and  demanded  payment  of  the  sum  insured,  alleging 
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that  she  was  prevented  by  the  war  and  by  Act  of 
Congress  from  paying  them  year  by  year,  on  the  day 
fixed  in  the  policy : 
Hddf  That  the  contract  of  the  company  for  any  future 
risk  was  dependent  upon  the  payment  of  the  annual 
premiums  as  they,  severally,  by  the  assessment,  were 
to  be  paid,  and  the  failure  to  pay,  for  whatever  rea- 
son, could  not  be  remedied  by  a  tender  of  the  pre- 
miums afler  the  death  of  the  person  whose  life  was  in- 
sured. DiUard  va.  The  Manhattan  Life  Ins.  Co 119 

INTEREST. 
See  Administrators  and  ExeciUors,  3. 

INTEREST  IN  CAUSE.     See  Arbitration,  I. 

INTERROGATORIES. 

1.  Objections  to  interrogatories  on  the  ground  that  they 
are  leading  must  be  made  when  they  are  presented  to 
the  objector,  to  be  crossed,  and  before  they  are  executed. 
Sankey  &  Shorter  vs.  The  Columbus  Iron  Works 228 

2.  Where,  in  the  crosses  to  a  set  of  interrogatories,  a 
witness  was  asked  as  to  his  course  during  the  late  war 
and  whether  he  had  not  hired  a  substitute  in  the  Con- 
federate army,  and  was  further  asked  whether  he  be- 
lieved Jesus  Christ  to  be  the  Saviour  of  the  world, 
and  the  witness  refused  to  answer  the  question : 

Hddy  That,  as  there  is  nothing  in  the  record  to  show 
that  such  questions  were  pertinent  to  any  matter  be- 
fore the  Court,  it  was  error  in  the  Judge  to  rule  out 
the  whole  of  the  witness'  answers  on  the  ground  that 
the  cross-questions  were  not  answered.  Donkle  p8, 
Kohn 266 

3.  A  witness  used  a  memorandum  in  answering  inter- 
rogatories, which  was  not  attached  to  his  answers. 
During  the  trial  the  Judge  refused  to  rule  out  his  an- 
swer, only  so  far  as  they  were  connected  with  said 
memorandum.  The  defect  was  one  of  execution,  and 
the  ruling  of  the  Judge  was  right.     (R.)     The  K  T. 

&  Oa,  It  R,  Co.  V8.  Montgomery 278 

IRREGULARITY. 
An  irregularity  in  a  second  original  is  not  fatal  to  the 
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suit  if  the  party  has  had  notice.     (R.)     Frank  et  al* 

V8,  Longstreet,  Sedgwick  &  Co 179 

JUDGMENTS. 

Where  a  verdict  and  judgment  are  had  against  two  de- 
fendants, on  a  joint  and  several  contract^  and  it  ap- 
pears that  one  was  never  served,  the  verdict  and 
judgment  are  void,  only  as  to  the  one  not  served;  the 
other  can  take  no  advantage  of  the  error.  Kitchens 
et  al,  vs.  Hutchena 620 

JUDGMENTS— Conclusiveness  of. 
See  Res  Arljudicata. 

JURISDICTION  OF  JUDGES  OF  SUPERIOR 
COURTS  AND  OF  SAID  COURTS. 

1.  The  jurisdiction  of  a  Judge  of  the  Superior  Court  is 
co-extensive  with  the  limits  of  the  State,  and  the  Judge 
of  one  circuit  may  hold  a  Court  in  another  circuit  than 
that  for  which  he  was  appointed.  BvUedge  et  al.  vs. 
Sullook 23 

2.  When  the  United  States  Courts,  under  the  Bankrupt 
Act  of  1869,  have  acquired  jurisdiction  of  the  estate  of 
a  bankrupt,  the  State  Courts  lose  jurisdiction  of  all 
claims  against  him  provable  under  the  Bankrupt  Act^ 
except  specific  liensr  upon  his  property,  and  legal  or 
equitable  claims  of  title  thereto;  and  the  homestead 
and  exemption  provisions  of  the  Constitution  of  1868 
do  not  create  such  a  specific  lien  upon  or  title  to  his 
estate,  in  favor  of  his  family  as  may  be  heard  and  ad- 
judicated by  the  State  Courts  pending  the  proceedings 
in  bankruptcy.  Wolfolk  vs.  Murray.  Bryan  vs. 
Sims 133 

JURISDICTION— Pleas  to.    See  Pleading,  3, 4. 

JURY. 

1.  Where,  upon  notice  for  a  new  trial,  the  Court  granted 
the  motion  on  the  ground  that  the  father  of  one  of 
the  parties,  and  guarantor  who  had  been  rejected  as  a 
witness  upon  the  trial,  had,  in  the  Court  room,  near 
to  the  jury  box,  and   within  hearing  of  the  jury^ 
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talked  to  another  person^  who  had  been  a  witness  on 
the  other  side,  about  the  case,  and  saying,  among 
other  things,  that  if  he  had  been  permitted  to  testify, 
he  would  have  explained  the  whole  matter,  etc.,  and 
such  fact  was  unknown  to  counsel  or  parties  until  after 
the  verdict : 
Hdd,  That  in  view  of  the  necessity  of  preserving  the 
purity  of  jury  trials,  where  the  Court  below  who  pre- 
sides at  the  trial,  and  whose  opportunity  of  knowing 
the  effect  of  subtle  influences  brought  to  bear  upon  the 
jury  is  better  than  ours,  has  granted  a  new  trial  under 
section  3667  of  the  Code,  we  will  not  interfere  with 
his  discretion,  except  in  oases  of  its  abuse.  Smith  vs. 
WUlingham 200 

2.  Under  our  laws,  a  Judge  has  no  right  to  carry  a  jury 
into  a  diifereut  county  from  that  in  which  they  are 
empanueled;  and  any  threat  to  do  so,  in  case  they  do 
not  find  a  verdict,  was  coercion,  and  deprived  the  jury 
of  that  free,  voluntary  consideration  of  the  case  in- 
voked by  the  law.     Spearman  vs.  Wilson  et  al 473 

JUSTICES'  COURTS— Tebms  of. 
See  GhimishmeTUs,  2, 

JUSTICE  OP  THE  PEACE. 

A  Justice  of  the  Peace  may  issue  a^  distress-warrant 
for  more  than  he  can  entertain  a  suit  for.  (R.)  Smtih 
et  ai,  vs.  Tundey 243 

JUSTIFICATION.    See  Pleading,  2. 

LABORER'S  LIENS. 
See  DistribiJdion  of  Estates,  7. 

LACHES. 

1.  Parties  are  bound  to  take  notice  that  Court  may  be 
held  at  the  time  and  place  fixed  by  law,  though  there 
may  be  no  Judge  for  the  circuit  which  embraces  that 
place.     (R.)     Mutledge  vs.  BuUook 23 

2.  A  motion  to  reinstate  a  case,  made  at  a  term  subse- 
quent to  that  at  which  the  judgment  of  dismissal  was 
had,  stands  on  the  footing  of  a  motion  for  a  new  trial, 
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and  requires  the  same  excuses  for  a  delay  as  is  re- 
quired in  motions  for  new  trial  after  the  term  has 
passed.     AiLstinva,  Markham 161 

See  Practice  in  Superior  Courts,  2,  4. 
"  Belief,  19. 

LANDLORD  AND  TENANT. 

1.  Whilst  it  is  a  general  rule  of  law  that  a  tenant  can- 
not dispute  the  title  of  his  landlord,  yet,  when  the 
defendant  offers  to  prove  to  the  Court  facts  going  to 
show  that  the  defendant  was  not  holding  possession  of 
the  premises  as  the  tenant  of  the  plaintiff,  but  under 
parties  having  paramount  title  thereto,  the  Court 
should  allow  the  evidence  to  be  received  in  order  to 
ascertain  the  truth  of  the  case,  and.  then  instruct  the 
jury  as  to  the  law  of  landlord  and  tenant  applicable 
to  the  facts  as  proved  in  relation   thereto.     Wilbom 

V8.  Whitfield!  s  executors 61 

2.  When  a  bill  in  equity  was  filed  by  Mrs.  Worthy,  al- 
leging that  she  had  purchased  from  Tate  the  premises 
in  dispute,  and  having  great  confidence  in  him,  had 
given  him  the  deed  and  tax  receipts  thereto,  at  his  re- 
quest, which,  on  her  request  to  return,  he  said  he  had 
burned  up,  and  the  prayer  of  the  bill  was  to  cause 
said  deed  and  tax  receipts  to  be  returned,  and  also  to 
enjoin  proceedings  to  eject  her  as  the  tenant  of  Tate, 
the  former  owner,  under  the  provisions  of  the  Code 
against  tenants  holding  over.  And  she  further  pre- 
sented her  inability  to  give  bond  under  the  section  of 
of  the  Code  requiring  security  with  the  counter-affi- 
davit to  arrest  tne  proceedings  under  the  warrant,  etc., 
and  the  bill  was  demurred  to  and  a  motion  made  to 
dismiss  it  upon  the  ground  that  there  was  a  complete 
remedy  at  law,  and  for  want  of  equity,  which  motion 
to  dismiss  was  sustained  by  the  Court: 

Heldj  Under  the  facts  presented  by  the  bill  that  this 
was  error.  There  was  equity  in  the  bill  as  against 
Tate,  to  cause  the  delivery  of  the  deed  and  tax  re- 
ceipts, and  the  provision  for  defense  by  counter-affi- 
davit and  bond  under  the  4007th  section  of  the  Code 
was  not  ample  and  complete,  and  the  facts  developed 
such  a  condition  of  alleged  fraud  and  trust,  as  in- 
voked the  jurisdiction  of  equity.     Worthy  vs.  Tate.,.  152 
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3.  A  Justice  of  the  Peace  may  issue  a  distress- warrant 
for  more  than  he  cau  entertain  suit  for.  (R.)  Smith 
etcU,vs.  Tumley 243 

4.  When  a  party  sublets  to  another  under  a  contract 
that  the  sublessee  is  to  pay  the  rent  due,  this  is  not 
such  a  claim  for  rent  as  by  the  landlord  as  may  be 
enforced  against  the  sublessee  by  the  levy  of  a  dis- 
tress-warrant.    Ibid, 

6.  A  tenant  cannot  attorn  to  one  who  claims  adversely 
to  his  landlord  even  to  prevent  an  illegal  eviction  by 
the  sheriff.     Donkleva,  Kohn • 266 

6.  When  a  landlord  rents  a  store  in  a  building  which,  in 
the  upper  stories,  was  rented  out  to  other  tenants,  and 
a  water-closet,  in  the  upper  part,  to  which  all  the 
tenants  had  access,  by  reasons  of  obstructions  thrown 
in,  overflowed  and  damaged  the  goods  of  the  tenant 
in  the  store : 

Hdd^  That  the  landlord  was  liable  for  the  damages  ac- 
cruing. The  fact  of  the  act  being  caused  by  the  neg- 
lect or  wantonness  of  other  tenants,  when  the  proof 
showed  previous  notice  that  the  closet  was  in  bad  con- 
dition, by  abuse  of  such  tenants,  to  such  landlord,  the 
fact  that  it  was  in  the  premise  at  the  time  of  the  rent- 
ing, and  that  the  plaintiff  had  access  to  it,  but  did  not 
use  it^  does  not  change  the  liability.  It  is  the  duty 
of  the  landlord  to  keep  the  premises  free  from  the 
consequences  arising  ordinarily  from  the  use  of  a 
water-closet,  which  becomes  a  private  nuisance,  when 
not  properly  used  and  attended  to ;  and  if  the  land- 
lord fails,  and  from  such  cause  damage  ensnes,  he  is 
liable.    MarshaUvs.  Cohen 894 

LEVY — ^Dismissal  of.    See  Xeeiw. 

LIBEL.    See  Slander. 

LIENS  OF  JUDGMENTS. 

When  a  sheriff,  by  direction  of  the  plaintiff,  levied  a 
distress-warrant  for  rent  upon  the  crop  made  on  the 
land  rented  and  also  on  certain  mules  belonging  to 
defendant  on  the  place,  and  afterwards  dismissed  the 
levy  on  the  mules,  it  appearing  that  they  were  nn- 
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der  a  mortgage  of  superior  lien  to  the  distress-war- 
rant, and  the  mules  were  run  off  by  the  defendant : 
Held,  That  such  levy  and  dismissal  did  not  postpone   . 
tlie  lien  of  the  distress-warrant  on  the  crop  to  younger 
liens.     Ketchum  &  Hartridge  vs.  Pace 654 

See  Distribution  of  Estates. 
"  Dower. 
'*  Homestead  and  Exemption^  2,  3,  10, 11. 

LIMITATIONS  OP  ACTIONS. 

The  7th  section  of  the  Act  of  1869,  limiting  the  time 
of  actions  for  torts  committed,  applies  only  to  such 
torts  as  were  committed  prior  to  the  Ist  June,  1865,^ 
and  not  to  torts  committed  since  that  date.  Baker  et 
al,  vs.  Roath  et  al. 

As  TO  Land. — See  Ejectment,  6,  8, 9, 11,  12, 14, 15, 16, 
23,  24. 

LIQUIDATED  DAMAGES. 
See  Mea^sure  of  Damages,  3, 9. 

MEASURE  OF  DAMAGES. 

1.  The  sheriff  was  liable  to  be  ruled  for  the  value  of 
the  land  he  was  notified  to  levy  on  and  sell,  that  be- 
ing the  extent  of  the  injury  which  the  plaintiff  sus- 
tained by  the  failure  of  the  sheriff  to  perform  his 
legal  duty.     Baker  vs.  Bower 14 

1 .  If  the  evidence  is  confined  to  an  agreed  price  for  goods 
sold,  it  is  not  error  in  the  Court  to  confine  the  jury 
to  the  agreed  price  as  the  measure  of  damages.  (R.) 
Woddailvs.  Austin  dk  HoUiday 18 

3.  Where  A  agreed  with  B  to  deliver  one  hundred  bales 
of  cotton,  at  twenty-one  cents  per  pound,  to  him,  at 
any  time  within  sixty  days,  and  B  knew  that  A  ex- 
pected to  purchase  himself  to  fulfil  his  contract,  and 
the  contract  Was  reduced  to  writing,  and  recited  that 
it  was  for  value  received,  and  the  parties  further  agreed 
to  put  up  $1,000  each,  which  they  did,  to  cover  the 
losses  of  such  contract: 

Held,  That,  inasmuch  as  the  original  contract  was  re- 
duced to  writing,  and  recited  a  consideration,  we  hold 
there  was  sufficient,  under  the  facts,  to  take  the  con- 
tract out  of  the  illegality  of  such  contracts  under  sec- 
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tion  2596  of  the  Code,  and  that  the  $1,000  pat  op 
were  to  be  regarded  as  stipulated  damages,  and  the 
plainlifT  could  recover  no  more  than  tnat  amount. 
Swift,  Hamberger  &  Co.  vs,  Powell 123 

4.  That  tlie  defendant  acquired  by  his  purchase  every 
right  of  the  pawnee,  and  was  entitled  to  reduce  the  dam* 
i^es  by  the  amount  of  money  due  the  pawnee,  since, 
if  the  husband  had  authority  to  raise  the  money  as 
the  agent  of  the  wife,  her  damages  from  the  conver- 
sion was  the  value  of  the  watch  less  the  money  ad- 
vanced thereon  by  the  agent.     Van  ArsdaU  f».  Joiner.,  1 73 

6.  As  there  was  evidence  pro  and  con  as  to  the  anthori- 
ty  of  husband  to  pleilge  the  watch,  it  was  the  right 
of  defendant  to  have  the  law  charged  to  the  jury  in 
both  aspects  of  the  case,  and  as  the  Court  charged 
the  jury  that  the  measure  of  damages  was  the  value 
of  the  watch  in  any  event,  this  was  error  and  the 
Judge  erred  in  granting  a  new  trial.     Ibid, 

6.  When,  upon  the  trial  of  a  bill  filed  to  restrain  the 
collection  of  notes  given  for  the  purchase-money  of 
land,  both  cases,  the  common  law  suit  and  bill  being 
filed  together,  it  was  charged  that,  by  the  misrepre- 
sentation and  fraud  of  the  vendor  as  to  the  bouuaary 
of  the  land,  the  vendee  made  the  purchase,  and  by 
such  fraud  he  had  been  mislead  into  expenses  in  pre- 
paration so  far  as  making  brick,  for  which  purpose  he 
bought  the  land,  and  which  was  known  to  the  vendor 
at  the  time  of  the  sale,  and  the  Court  rejected  the  ev- 
idence offered  by  the  complainant,  the  vendee,  to  show 
his  damages  resulting  from  the  alleged  fraud,  and 
also  as  to  the  quality  of  the  land : 

Held,  That  this  ruling  by  the  Court  was  error.  Under 
our  law,  fraud  with  injury  gives  a  right  of  action — 
Code,  2906,  2907 — and  he  may  recover  the  damages, 
whatever  the  jury  may  allow  in  an  action  against  him 
for  the  purchase-money,  the  rule  of  estimating  dam- 
ages being  confined  to  his  actual  damage  which  he  has 
suffered  by  the  fraud  of  the  party,  the  fact  of  fraud 
being  for  the  jury  to  determine.     Jameava,  EUioU..,,  237 

7.  Under  the  facts  of  this  case,  if  the  jury  fi)und  there 
was  a  contract,  and  a  breach  in  the  estimation  of  dam- 
ages, it  is  proper  to  consider  any  advances  made  da- 
ring the  lifetime  of  Whitfield,  distingoishing  between 
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voluntary  gifts,  not  referential  to  the  contract,  but 
independent  of  it.     ISpearmanvB.  Wilson ,.  483 

8.  The  altered  condition  of  the  parties,  arising  out  of 
the  losses  to  the  estate  of  Whitfield,  at  his  death,  is  a 
proper  subject  matter  to  be  considered  by  the  jury, 
in  case  they  found  a  contract  to  have  been  entered  in- 
to, and  such  breach  as  entitled  Spearman  to  damages, 
under  the  rules  of  the  law.     Ibid, 

9.  When  there  was  a  written  agreement  that  one  party 
would  furnish  and  the  other  take  all  the  crude  tur- 
pentine made  on  a  certain  plantation  when  delivered 
in  lots  of  forty  barrels  and  pay  for  the  lots  on  delivery, 
and  if  either  party  failed  he  should  forfeit  $1,000  00 : 

Hddj  That  the  $1,000  00  is  to  be  considered  a  penalty 
and  not  liquidated  damages,  and  on  a  failure  of  either 
party  the  actual  damage  is  all  that  can  be  recovered. 
LeCf  Wyly  &  Co,  vs.  Overstreefs  administrcUor 507 

MILLDAM.    See  Nuisance. 

MISREPRESENTATION. 
See  Equity  Jurisdiction^  7,  8. 

MISTAKE. 
See  Arbitration,  3. 
"   Ejectment^  15. 
^^   Equity  Jurisdiction^  4. 
"   Pleading,  1. 

MORTGAGE. 

See  Distribution  of  Estates,  3, 4. 
"    Dower,  1. 

MUNICIPAL  CORPORATIONS. 

1.  The  Christian  Sabbath  is  a  civil  institution  older  than 
our  government,  and  respected  as  a  day  of  rest  by  our 
Constitution;  and  the  regulation  of  its  observance  as 
a  civil  institution,  is  within  the  power  of  the  Legisla- 
ture, as  much  as  any  regulations  and  laws  having  for 
their  object  the  preservation  of  good  morals,  and  the 
peace  and  good  order  of  society:  33  Barbour,  543;  1 
Speera,  305.  And  it  is  within  the  right  of  the  city 
of  Atlanta  to  punish  keeping  open  doors  by  dealers 
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generally,  in  the  limits  of  the  city  upon  Sunday,  for 
the  purpose  of  preventing  the  violation  of  the  State 
laws,  as  well  as  preserving  the  public  respect  for  the 
Lord's  day.  Kerwisoh  vs.  The  M.  and  C.j  of  Atlanta.  204 

2.  Where  a  public  office  is  created  by  the  authorities  of 
a  municipal  corporation : 

Heldj  That  an  incumbent  of  the  office  does  not  have  such 
an  interest  in  the  salary  as  that  the  corporation  cannot, 
at  its  discretion,  abolish  the  office,  and  by  so  doing  de- 
prive him  of  his  right  to  tender  his  services  and  de- 
mand his  salary,  for  the  full  time  for  which  he  was 
elected.  The  OUy  Council  of  Augusta  vs.  Sweeny 463 

3.  A  mere  project,  or  plat  of  land  upon  paper,  laying 
off  streets,  blocks  and  houses  in  a  city,  is  not  itself  a 
dedication  of  the  streets  to  public  use,  and  when  there 
is  a  proposition  to  the  city  authorities  to  receive  and 
adopt  said  streets  as  public  streets,  the  dedication  is 
not  complete  unless  the  authorities  affirmatively  re- 
ceive and  adopt  the  same,  and  this  must  appear  by 
the  minutes  of  the  Council.  Parsons  vs.  The  Trustees 
Atlanta  University 529 

4.  The  City  Council  of  Atlanta,  in  laying  out  or  re- 
ceiving public  streets,  acts  as  a  Court,  and  its  proceed- 
ings can  only  be  proven  by  its  records;  parol  evidence 
of  its  action  cannot  be  received.     Ibid. 

5.  In  the  absence  of  any  formal  acceptance  by  the  pub- 
lic authorities  of  a  street  there  must  be  clear  proof  of 
a  continuous  and  notorious  use  for  a  reasonable  time 
by  the  public  to  constitute  au  acceptance.     Ibid. 

6.  Where  there  is  a  controversy  pending  between  the  pub- 
lic authorities  and  a  citizen  as  to  the  existence  or  non- 
existence of  a  public  street,  and  the  public  authorities 
are  temporarily  enjoined  from  opening  the  same  by 
bill,  it  is  not  competent  for  private  citizens,  as  such, 
to  file  a  new  bill  pending  the  other,  to  enjoin  the  ob- 
struction of  the  streets,  unless  they  show  some  special 
damage  to  themselves  from  said  obstruction  different 
from  the  injury  to  the  public.    Ibid. 

7.  The  act  of  the  municipal  authorities,  sanctioned  by 
the  Legislature,  gives  to  the  railroad  companies  the 
right  to  use  the  streets  in  controversy.  But  the  fiaiil- 
ure  by  the  Legislature  to  provide  for  the  assessment 
of  damages  by  way  of  compensation  to  the  property 
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owners  on  said  street,  does  not  take  away  the  right  of 
the  party  to  his  suit  at  law  for  damages  under  section 
2692  of  the  Code.  The  So.  Oa.  B.  E.  Co.  et  al.  vs. 
Sieiner  etcU 546 

8.  While  the  use  of  a  public  street  may  be  granted  to 
railroads  to  lay  bars  of  iron  on  to  run  over  with  trains, 
without  endangering  the  street  by  obstructions  or  em- 
bankments, yet  if  the  use  of  locomotives  inflicts  injury 
upon  those  who  live  on  the  street,  by  throwing  smoke 
through  the  houses  along  the  streets,  or  by  its  weight 
shaking  them  or  breaking  the  plastering  or  walls,  etc., 
and  by  the  noise  and  screeching  of  wnistles  and  en- 
gines, the  legislative  right  to  run  over  the  street  does 
not  make  such  acts  harmless,  and  the  injury  inflicted 
upon  the  legal  rights  of  the  parties  is  not  damnum 
abaqkue  injuiHa.  Upon  the  trial,  the  rule  of  evidence 
should  be  limited  to  actual  damage.  The  right  to 
use  the  street  with  reasonable  obstruction  in  the  pas- 
sage of  trains  is  permitted  by  law,  and  is  not  an  ele- 
ment of  damage,  nor  is  the  jolting  over  the  iron  rail 
an  element,  nor  the  apprehension  of  the  safety  of  chil- 
dren, nor  are  possibilities  in  cases  of  sickness,  nor  any 
inconvenience  to  visitors,  not  obstructing  ingress  or 
egress,  nor  any  fanciful  or  speculative  damages,  or  sen- 
timental injuries  elements  of  damage.  But  the  damage 
which  the  law  recognizes  must  be  actual,  tangible  and 
determinable  by  proof.  And  the  depreciation  of  the 
property  not  only  from  obstructions  to  access,  but  by 
smoke  and  injury  to  walls,  etc.,  and  traceable  as  effect 
from  cause  and  the  like  may  be  inquired  into  to  form 
the  total  of  the  injury.  Ibid. 

NEGLIGENCE. 

Where  A,  who  was  the  owner  of  a  storehouse  and  lot  in 
the  city  of  Rome,  left  at  the  rear  of  such  storehouse,  an 
excavation  walled  up  for  the  purpose  of  giving  light 
to  the  cellar  of  such  storehouse,  and  B,  who,  on  an 
alarm  of  fire,  went  down  to  the  storehouse  adjoining 
the  house  in  which  the  fire  was,  and  entering  at  the 
front  door,  went  through  the  store,  and  going  through 
the  back  door  turned  off  the  gangway,  across  the  open- 
ing, and  iell  in  and  was  injured: 

Seldy  That  the  digging  of  an  open  space  in  the  rear  of 
the  storehouse  by  A  upon  his  own  ground  was  a  law- 

Vol.  xuy— 48. 
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ful  act  bj  him^  and  he  had  the  right  to  keep  it  there 
as  an  appurtenant  right  for  the  use  of  his  property, 
and  B  falling  in  by  accident,  the  same  not  being  near 
to  a  public  street  or  crossing,  gave  no  right  to  recover 
damages  from  A  as  a  wrongdoer  in  the  premises,  and 
B  going  there  on  account  of  the  fire  did  not  change  the 
rule.    Kohn  vs,  Lovett 251 

NEW  TRIAL. 

1.  When  the  evidence  is  conflicting,  and  there  is  suffi- 
cient evidence  to  support  the  verdict,  and  no  error  in 
the  charge  of  the  Court  which  might  probably  have 
produced  a  different  result,  this  Court  will  not  inter- 
fere with  the  discretion  of  the  Court  below  in  refusing 
to  grant  a  new  trial,  on  the  ground  that  the  verdict  is 
contrary  to  the  evidence.  Woddailf)8.  Austin  &  Hoir 
liday 18 

2.  When  the  evidence  is  conflicting,  and  there  is  suffi- 
cient evidence  to  sustain  the  verdict,  and  there  is  no 
material  error  in  the  charge  of  the  Court,  which  might 
have  probably  produced  a  different  result,  a  new  trial 
will  not  be  granted.     Leaptrot  vs.  Robertson 46 

3.  Wiien  the  evidence  is  conflicting,  and  no  rule  of  law 
violated  in  submitting  the  facts  to  the  jury,  which 
probably  might  have  produced  a  different  result,  a  new 
trial  will  not  be  granted,  on  the  ground  that  the  ver- 
dict is  contrary  to  the  evidence,  the  more  especially 
when  the  presiding  Judge  is  satisfied  with  the  verdict 
Dart,  Jr.y  V8,  Dupree 66 

4.  The  verdict  of  the  jury  was  sustained  by  the  evi- 
dence, and  no  rule  of  law  being  violated  in  submit- 
ting the  case,  it  was  error  in  the  Court  below  to  grant 

a  new  trial.     Mun^ay  vs.  Walker 58 

6.  When  the  Court,  upon  the  trial,  from  a  misconception 
of  the  law  of  the  case,  misdirected  the  jury,  and  ad- 
mitted illegal  evidence  of  consequential  damages,  but 
upon  motion  granted  a  new  trial : 

Heldf  That  it  was  not  error  in  the  Court  to  have  grant- 
ed the  new  trial,  especially  as  the  verdict  was  for  an 
amonnt  not  authorized  by  law.  Swift^  Hamberger  & 
Co.  V8.  Powell 123 

*6.  There  was  no  request  by  either  side  that  tlie  Judge 
should  charge  as  to  the  effect  of  A's  retaining  posses- 
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sion  of  the  notes  he  held  against  the  person  whom  it 
was  claimed  had  made  the  transfer.  The  jury  found 
against  the  transfer,  and  in  favor  of  the  ofiT-set.  On 
a  motion  for  a  new  trial;  on  the  ground  that  the  jury 
found  contrary  to  the  evidence,  and  on  several  oilier 
grounds,  the  Court  overruled  the  motion  on  all  the 
grounds  taken,  but  granted  a  new  trial  on  the  ground 
that  he  had  erred  in  not  charging  the  jury  that  the 
retaining  possession  of  the  notes,  by  A,  was  not  con- 
clusive against  the  transfer  if,  from  the  evidence,  the 
jury  should  believe  a  transfer  was  bona  fde  made: 
Hdd^  That  this  was  error  as,  in  substance,  such  charge 
had  really  been  given,  at  least,  so  hx  as  it  was  proper 
for  the  Court  to  direct  the  jury  as  to  the  weight  of 
the  evidence.     Tommey  &  Stewart  vs.  Ellis 139 

7.  A  motion  to  reinstate  a  case,  made  at  a  term  subse- 
quent to  that  at  which  the  judgment  of  dismissal  was 
had,  stands  on  the  footing  of  a  motion  for  a  new  trial, 
and  requires  the  same  excuses  for  a  delay  as  is  re- 
quired in  motions  for  new  trial  after  the  term  has 
passed.     Austin  vs.  Markham, 161 

8.  When  a  written  request  was  made  by  the  defendant's 
counsel  to  the  Judge  to  charge  the  jury,  which  request 
covered  the  whole  case,  and  the  Judge,  in  his  charge, 
failed  to  follow  the  language  of  the  request,  but 
charged  the  law  properly  upon  the  points  made,  and 
upon  the  whole  case,  and  the  defendant  was  found 
guilty : 

Sdd,  The  section  3664  of  the  Code,  providing  that  a 
new  trial  may  be  granted  on  the  refusal  of  the  Judge 
to  charge  a  pertinent  charge  in  the  language  requested 
in  writing,  is  not  mandatory,  but  permissive  only; 
and  when  the  Judge  has,  in  fact,  charged  the  language 
correctly  on  the  points  covered,  and  upon  the  whole 
case,  and  has  refused  a  new  trial,  this  Court  will  not, 
for  this  reason  only,  grant  a  new  trial.  Powers  vs. 
The  State 209 

9.  In  this  case,  while  we  are  not  entirely  satisfied  with 
the  verdict,  yet,  as  the  case  turns  mainly  upon  the 
credibility  of  the  witnesses — bl  matter  speeially  within 
the  province  of  the  jury — and  as  the  Court  below  has 
refused  a  new  trial,  we  do  not  think  it  our  duty  to  in- 
terfere with  his  judgn^ent.     Ibid. 
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10.  When  a  question  of  fact  has  been  fully  submitted  to 
a  jury,  who  have  found  a  verdict,  and  the  Judge  be- 
low refuses  a  new  trial,  this  Court  will  not  reverse  the 
judgment,  unless  there  be  a  very  strong  case  against 
the  verdict.     Orugervs,  Clark 224 

11.  In  a  doubtful  case,  where  the  law  was  not  presented 
fairly,  in  view  of  the  evidence,  a  new  trial  may  be 

f  ranted.     (R.)    Sanhey  &  Shorter  vs.  The  Columbus 
ron  Works 228 

12.  The  verdict  of  the  jury  in  this  case  exceeded  the 
amount  proved  to  be  due  for  rent,  and  we  direct  that 
the  plaintiff  write  off  the  excess  of  the  verdict  over 
the  rent  due  for  the  actual  occupancy,  or  in  default 
thereof,  that  a  new  trial  be  granted.     Smith  vs.  Tam^ 

ley 243 

13.  The  verdict  in  this  case  is  supported  by  the  evidence, 
and  the  Court  below  having  refused  a  new  trial,  this 
Court  will  not  reverse  the  judgment.     WilUnghamet 

ol.  vs.  Noyeis 248 

14.  When  the  charge  of  the  Court  and  refusal  to  charge, 
misconceived  the  law  of  the  case,  and  the  Court  re- 
fused a  new  trial : 

Mtld^  That  this  was  error.     Kohu  vs.  LovM 257 

16.  Where,  during  the  term  at  which  a  case  was  tried,  a 
consent  order  was  taken,  giving  the  losing  party  thir- 
ty days  after  the  final  adjournment  of  Court  within 
which  to  make  a  motion  for  a  new  trial  and  file  the 
brief  of  testimony,  which  time  was  subsequently,  by 
another  order,  passed  by  the  Judge,  also  by  consent, 
extended  to  the day  of  December,  and  the  par- 
ties failed  to  agree  to  the  testimony  until  the  last  day 
of  December,  and  the  Judge  being  then  absent  from 
home,  the  brief,  though  presented  to  him,  was  not  ap- 
proved on  that  day  by  him : 

Hddy  That  it  was  not  error  in  the  Judge,  on  being  sat- 
isfied that  the  delay  was  not  the  fault  of  the  movant, 
subsequently  to  approve  the  brief  of  testimony  and 
permit  it  to  be  filed,  and  grant  the  rule  tim  to  be 
heard  at  the  next  term  of  the  Court.  Dankle  vs. 
Kohn 266 

16.  As  there  is  sufficient  evidence  in  this  case  to  sustain 
the  verdict,  and  as  the  newly  discovered  evidence  is 
only  cumulative,  and  would  not^  necessarily,  change 


INDEX.  729 

the  verdict,  there  was  no  error  in  refusing  a  new  trial. 
Mcxyreva,  Ewinga  et  al 354 

17.  Newly  discovered  testimony  is  only  a  ground  for  a 
new  trial,  when,  if  it  were  heard  by  the  jury,  it  must, 
with  considerable  certainty,  control  the  verdict.    Ibid. 

18.  Where  the  evidence  in  the  case  is  all  presumptive 
and  the  jury  have  found  a  verdict  of  guilty,  this  Court 
will  grant  a  new  trial  upon  the  ground  of  the  ab- 
sence of  witnesses  with  greater  liberality  than  in  a 
case  where  the  guilt  of  the  accused  is  manifest  by  the 
proof.     Worthy  vs.  The  State 449 

19.  Upon  the  whole  case,  we  think  there  was  no  error 
in  the  judgment  refusing  a  new  trial.  Pool  vs.  Per^ 
due 454 

20.  A  new*trial  will  not  be  granted  because  a  witness 
swore  on  the  trial  to  a  fact  wholly  unexpected  to  the 
plaintiff,  who,  at  the  time,  knew  the  statement  was 
false,  and  that  he  could  so  prove  by  a  witness  whose 
testimony  he  could  have  procured  had  he  thought 
such  proof  was  necessary.  The  party  surprised  by 
the  statement  of  the  witness,  should  have  moved  for 
a  continuance.  He  cannot  take  his  chances  of  a 
verdict  and  then  claim  a  surprise.  Beckford  &  Hoi- 
man  vs.  Chipman 543 

21.  When  a  motion  was  made  to  set  aside  a  verdict  on 
the  ground  that  the  defendant — the  losing  party — was 
prevented  from  attendingthe  trial  by  serious  sickness: 

Held,  That  in  such  a  case  it  is  not  necessary  to  file  a 
brief  of  the  testimony  given  at  the  trial,  and  it  may 
be  error  in  the  Court  to  refuse  the  motion  for  that  rea- 
son.    Audulph  vs.  Josey 605 

22.  A  new  trial  will  not  be  granted  only  because  a  ver- 
dict is  too  small  in  trespass  vi  et  armis,  unless  it  is 
shockingly  against  the  evidence.  (R.)  Owens  vs. 
Sanders 610 

23.  The  verdict  in  this  case  was  not  contrary  to  equity 
and  justice,  nor  to  the  evidence.  Kitchens  et  al.  vs. 
Hutchins 620 

24.  Where  written  requests  to  charge  the  jury  are  pre- 
sented to  the  Judge,  which  are  pertinent  and  legal 
charges  in  the  case,  as  presented  by  the  facts  in  evi- 
dence^ and  on  material  issues,  which  are  refused  by 
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the  Judge,  a  new  trial  ought  to  be  granted,  even  if 
the  verdict  of  the  jury  may  be  sustained,  under  the 
evidence,  upon  other  issues  in  the  case  not  covered  by 
the  requests  to  charge.    Harrison  va,  HcUcher 638 

NEXT  OF  KIN.    See  Guardians. 
NON-SUIT.    See  Bankruptcy. 

NOTICE. 

See  Alimony,  3,  4. 
"    Certiorari f  1,  2,  3. 
"  Ejectmeidy  13. 

"  Homestead  and  Exemptions ^  12. 
"  Irregularities. 
"  IndorserSy  5. 

NOTARY  PUBLIC.    See  OonstitiUimal  Loud,  19. 

NOVATION. 

1.  When,  in  1863,  A  sold  to  B  two  negro  slaves  for 
$5,000  00,  payable  in  pork  at  $1  00  per  pound,  and 
in  cotton  at  fifty  cents  per  pound,  but  no  note  was 
taken,  and  soon  after  $2,000  00  was  paid  in  pork  ac- 
cording to  the  contract,  aud  aftierwards,  A  liaving 
died,  his  executors,  after  the  1st  June,  1866,  adjusted 
the  debt  with  B,  fixing  the  amount  due  at  $1,700  00, 
part  of  which  was  then  paid,  and  B's  note,  with  C  as 
security,  taken  for  the  balance: 

Held,  That  this  was  not  a  mere  renewal  of  the  old  debt, 
so  as  to  bring  it  within  the  Relief  Acts  of  1868  or 
1870.  But  as  there  was,  in  fact,  no  new  considera- 
tion, and  the  party  introduced  was  only  a  security, 
the  note  was  still  for  slaves,  and  it  was  error  in  the 
Court  to  charge  the  jury  that  there  had  been  such  a 
novation  as  to  purge  the  debt  of  its  slave  considera- 
tion.    OoUins  et  al.  vs.  Collins  et  ai •  128 

2.  When,  on  the  motion  to  set  aside  a  judgment  made 
in  the  case,  it  appears  that  the  note  was  given  in  set- 
tlement and  consideration  of  a  claim  held,  and  a  judg- 
ment transferred  upon  a  third  party,  and  was  not 
within  the  provisions  of  the  Act  of  1870,  while  we 
hold  the  Court  erred  in  dismissing  the  plea,  still,  by 
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the  facts,  when  it  appears  no  injury  was  done  to  tlie 
defendant,  and  the  facts  set  up  sufficient  to  show  the 
judgment  would  not  be  changed  by  a  new  trial  and 
reversal,  a  new  trial  will  be  refused.  Welhom  vs. 
Akin 420 

NUISANCE, 

1.  Where  a  mill  was  erected  in  1866,  and  nsed  in  the 
ordinary  manner  since,  until  1871,  and  a  bill  is  filed 
to  enjoin  the  mill  owner  from  allowing  the  ebb  and 
flow  of  the  water  below  the  mill,  caused  by  the  usual 
stopping  and  opening  of  the  gate,  on  the  ground  that 
it  produces  sickness  in  the  neighborhood,  with  special 
damage  to  the  plaintiff,  and  it  appears,  by  affidavits^ 
that  there  is  much  conflict  of  testimony  as  to  the 
fact  of  the  damage,  and  as  to  the  ebb  and  flow  being 
the  cause  of  the  sickness,  it  is  no  abuse  of  the  discre- 
tion of  the  Court  if  he  refuse  the  injunction  until  the 
facts  are  passed  upon  by  the  jury.-  Ndms  vs.  Clark  & 
Morgan 617 

2.  Where  a  landlord  rents  a  store  in  a  building  which, 
in  the  upper  stories,  was  rented  out  to  other  tenants, 
and  a  water-closet,  in  the  upper  part,  to  which  all  the 
tenants  had  access,  by  reasons  of  obstructions  thrown 
in,  overflowed  and  damaged  the  goods  of  the  tenant 
in  the  store: 

Held,  That  the  landlord  was  liable  for  the  damages  ac- 
cruing. The  fact  of  the  act  being  caused  by  the  neg- 
lect or  wantonness  of  other  tenants,  when  the  proof 
showed  previous  notice  that  the  closet  was  in  bad  con- 
dition, by  abuse  of  such  tenants  to  such  landlord,  the 
fact  that  it  was  in  the  premise  at  the  time  of  the  rent- 
ing, and  that  the  plaintifl^  had  access  to  it,  but  did  not 
use  it,  does  not  change  the  liability.  It  is  the  duty 
of  the  landlord  to  keep  the  premises  free  from  the 
consequences  arising  ordinarily  from  the  use  of  a  wa- 
ter-closet, which  becomes  a  private  nuisance,  when 
not  properly  nsed  and  attended  to;  and  if  the  land- 
lord fails,  and  from  such  cause  damage  ensues,  he  is 
liable.     Marshall  vs.  Oofien,.. 489 

See  Municipal  Corporations,  8. 
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OFFICERS. 

1.  One  holding  a  commission  from  the  Governor  as  No- 
tary Public  and  ex  officio  Justice  of  the  Peace,  and 
acting  as  such,  is  a  defaxsto  officer,  and  his  official 
acts  cannot  be  attacked  collaterally  by  the  parties  to  a 
suit,  on  the  ground  that  his  appointment  was  not  au- 
thorized by  law.    Pool  V8,  Perdue 464 

2.  Where  a  public  office  is  created  by  the  authorities  of 
a  municipal  corporation : 

Hddj  That  an  incumbent  of  the  office  does  not  have 
such  an  interest  in  the  salary  as  that  the  corporation 
cannot,  at  its  discretion,  abolish  the  office  and,  by  so 
doin^,  deprive  him  of  his  right  to  tender  his  services 
and  demand  his  salary,  for  the  full  time  for  which  be 
was  elected.    The  Oity  Council  of  Augusta  vs.  Sweeney,  463 

3.  General  Terry  did  not,  by  his  removal  of  Wetmore, 
as  the  Ordinary  of  Chatham  county,  and  appointment 
of  Stone  thereto,  convey  such  a  title  to  the  office  as, 
upon  the  application  of  Stone  to  the  civil  Courts,  they 
could  enforce  under  the  Constitution  and  laws  of  this 
State.     Stone  V8.  Wetmore 495 

4«  The  facts  recited  in  the  petition  for  quo  warranto^  to- 
wit:  that  Stone,  after  the  removal  of  Wetmore  by 
General  Terry,  was  appointed  to  the  office,  and  filed 
his  bond  and  was  commissioned  by  the  Governor,  did 
not  confer  such  a  right  to  the  office  as  Courts  can 
recognize.  The  commission  did  not  convey  more 
than  the  order  of  appointment  upon  which  it  was 
based,  and  that  appointment  expired  with  the  powers 
that  gave  it  existence.     Ibid. 

6.  Appointments,  under  the  Reconstruction  Acts  of  Con- 
gress, to  civil  office  by  the  General  Commanding,  was 
not  by  virtue  of  the  Constitution  of  the  State,  but  by 
the  power  of  the  Acts  of  Congress,  and  did  not  confer 
upon  the  incumbents  any  title  to  the  same  longer  than 
the  Acts  themselves  were  of  force.     Ibid. 

6.  In  a  proceeding  by  an  incoming  officer,  who  had  been 
commissioned  and  sworn,  against  his  predecessor,  to 
compel  the  turning  over  of  the  books,  papers,  eta,  of 
the  office,  as  provided  by  sections  162,  163,  164,  165 
of  the  Code,  the  Courts  will  not  go  behind  the  com- 
mission to  inquire  into  the  legality  of  the  election,  or 
the  eligibility  of  the  new  officer.  Mose  ve.  Williamson.  501 
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7.  The  simple  fact  that  an  officer  elect  does  not  give  his 
bond  and  take  the  oath  of  office  within  the  time  pre- 
scribed by  law,  is  not  sufficient  to  work  a  forfeiture  of 
his  right  to  the  office ;  it  must  appear  that  the  not 
giving  the  bond  and  taking  the  oath  within  the  time, 
was  by  the  fault  or  failure  of  the  officer.     Ibid. 

8.  A  Solicitor  General,  elected  in  1867,  is  estopped  from 
claiming  compensation,  under  a  law  passed  in  1857, 
but  repealed  in  1866.  Smith  vs.  The  Ordinary  of 
Chatham 504 

See  Constitational  Law,  2-8,  indiLsive, 

OPINIONS — ^Political  and  Eeligious. 
See  Interrogatories,  2, 

OVERSEER'S  WAGES. 

See  Distribution  of  Estates,  7. 

PARDONS. 

1.  The  Governor  of  this  State  granted  an  unconditional 
pardon  to  a  party,  who  was  afterwards  arrested  by  the 
sheriff  upon  a  bench  warrant  for  the  same  offense  par- 
doned by  the  Governor,  and  petitioned  the  Court  for 
the  writ  of  habeas  em^us,  and  upon  the  hearing  there- 
of, the  Court  refused  to  receive  the  pardon  as  evidence 
in  &vor  of  the  applicant : 

Held,  That  this  was  manifest  error  by  the  Court.  It  is 
the  duty  of  all  Courts,  sitting  for  purposes  of  habeas 
corptLs,  or  otherwise,  to  receive,  without  further  evi- 
dence of  its  verity,  the  pardon  of  the  Governor  under 
the  Great  Seal  of  the  State.     Dominick  vs,  Bowdoin.,.  357 

2.  Held,  again,  That  under  the  Constitution  of  1868, 
which  differs  from  the  previous  Constitutions  of  this 
State,  in  the  grant  of  the  power  of  pardon  to  the  Ex- 
ecutive, and  contains  only  the  same  limitation  upon 
the  power  that  limits  the  royal  prerogative  in  Great 
Britain,  by  Act  of  William  the  Third,  which  is  incor- 
porated into  the  Constitution  of  the  United  States,  and 
by  the  Courts  in  Great  Britain,  and  the  Supreme  Court 
of  the  United  States,  has  been  held,  to  authorize  the 
exercise  of  the  pardoning  power  befo7'e  as  well  as  after 
conviction,  and  it  was  error  in  the  Court  to  reject  this 
pardon  upon  that  ground.    Ibid, 
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3.  Seldy  again,  That  pardons  obtained  by  fraud  are  void| 
and  upon  suggestion  of  fraud  upon  the  trial  of  habeas 
oorpuSy  it  was  the  duty  of  the  Judge  presiding  to  have 
heard  the  evidence,  and  passed  upon  its  merits,  as  to 
the  facts  in  the  particular  case,  and  it  was  error  in  the 
Court  to  hold  that  this  question  could  only  be^inquired 
of  by  the  jury.     Ibid. 

4.  Where  the  pardon  of  the  Governor  was  pleaded  by  the 
sureties  in  discharge  of  their  bond  for  the  appearance 
of  their  principal,  and  the  recital  of  facts  in  the  par- 
don showed  that  it  was  not  applied  for  by  the  accused, 
who  was  out  of  the  State,  and  the  plea  failed  to  show 
Us  delivery  to  him  and  acceptance  by  him^  and  the  Court 
sustained  a  demurrer. to  the  plea: 

Held,  Under  the  facts,  there  was  not  error.  Assuming 
that,  under  the  Constitution  of  1868,  the  Grovernor 
may  exercise  the  pardoning  |K>wer  before  conviction, 
(see  decision  of  this  Court  in  Dominick  vs.  Jailor  of 
Spalding  county,  and  29  Missouri,  30<),)  yet  pardons 
befoi*e  conviction  are  based  upon  the  confession  of  the 
imputed  guilt  by  the  accused,  and  before  such  pardon 
takes  effect  it  must  be  accepted  by  the  accused,  and 
when  the  plea  of  pardon  by  sureties  fails  to  set  up  its 
acceptance  by  their  principal,  evidenced  by  his  appli- 
cation for  the  pardon  and  delivery  to  him  or  his  ac- 
ceptance of  it  when  done,  the  pardon,  granted  without 
the  application  of  the  principal  and  not  evinced  by  his 
acceptance  of  it,  is  of  no  effect.  See  concurring  opin- 
ions.    ChrvJbb  et  ai.  vs.  Bullock,  Oovemor 379 

PARI  DELICTO.    See  Ejectment,  18. 

PAROL  EVIDENCE— To  explain  writtbn. 

See  Evidence,  1,  5,  8, 11. 
"  PrincipcU  and  Agent,  1, 

PARTIES. 

See  Attachment,  1. 
"  Ejectment,  2. 

PARTNERSHIP. 

1.  Where,  on  the  trial  of  an  issue  of  partnership  or  no 
partnership^  one  witness  swore  that  the  capital  stock. 
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to-wit:  a  steam  saw  mill,  was  furnished  by  one,  and 
the  hands  to  run  it  by  another,  who  was  also  to  su- 
perintend the  work,  and  that  the  profits  were  to  be 
divided  equally  between  the  two;  and  another  wit- 
ness swore  that  the  mill,  fixtures  and  hands  were  fur- 
nished by  one,  and  that  the  other  was  employed  by 
the  first  as  superintendent  only,  that  he  had  no  inter- 
est jointly  with  the  first  in  the  profits  and  losses,  but 
was  to  receive  one-half  the  net  profits  for  his  services, 
and  had  only  a  common  interest  in  the  profits : 
HMj  That  under  section  1880  of  theKevised  Code,  by 
the  testimony  of  the  first  witness  there  was,  as  to  third 
persons,  a  partnership,  since  the  hands  furnished  a 
part  of  the  capital  stock,  and  the  partners  had  a  part 
interest  in  the  result ;  but  that,  by  the  testimony  of 
the  second  witness,  no  copartnership,  even  as  to  third 
persons,  arises  from  the  simple  fact  that  one  is  to  re- 
ceive half  the  profits  for  his  services;  such  an  one  has 
no  joint  interest  in  the  profits  and  losses,  but  only  a 
common  interest  in  the  profits,  and  it  is  error  in  the 
Court  to  charge  this  as  the  law  to  the  jury,  if  they 
should  believe  the  second  witness.  Sankey  &  Shorter 
vs.  Columbus  Iron  Works 228 

2.  Whatever  may  be  the  interest  of  the  parties,  and 
whether  they  be,  in  fact,  partners  under  the  bargain 
or  not,  they  will  be  liable,  as  such,  if  they  so  act  as 
to  hold  themselves  out  to  the  world  as  such.     Ibid. 

3.  Partnership  or  no  partnership  is  a  fact,  and  a  wit- 
ness may  so  state,  but  the  fact  so  stated  may  be  quali- 
fied and  explained  by  other  facts  in  evidence,  either 
from  the  witness  or  from  other  testimony.     Ibid. 

4.  The  sayings  of  one  of  the  partners,  not  expressly  or 
by  implication,  brought  to  the  knowledge  of  the  other, 
are  no  evidence  against  that  other,  in  an  issue  of  part- 
nership or  no  partnership.     Ibid. 

6.  If^  upon  the  dissolution  of  a  law  firm,  one  of  two 
partners  gets  a  note  for  his  part  of  the  fee,  evidence 
of  his  agreement  to  be  represented  in  the  trial  of  the 
case  is  competent  and  material,  and  ought  to  have 
been  submitted  to  the  jury  under  the  charge  applica- 
ble.    Pool  vs.  Carry 291 

6.  In  this  State,  one  partner  may  sue  another  at  law, 
and  if  he  is  able  to  show  the  affairs  of  the  concern  so 
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settled^  as  the  jary  can  ascertain  what  is  justly  doe 
him,  he  may  recover.     Pool  vs.  Perdue 454 

PARTY  AS  WITNESS. 

1.  When  an  execi^tor  or  administrator  is  a  party  in  any 
suit  on  a  contact  of  his  testator^  or  intestate,  the  other 
party  shall  not  be  admitted  to  testify  in  his  own  fiivor. 
Leaptrot  vs.  Robertson ^ 46 

2.  The  defendant,  Wilborn,  was  properly  rgeeted  as  a 
Witness,  the  oth^r  party  being  dead.      Wilbom  vs, 

-Whitfidd!s  ^^cutors 61 

3.  On  the  trial  oT  an  issne  joined  to  ascertain  whether 
the  defendant  was  in  possession  of  the  land  for  which 
the  note,  the  foundation  of  the  action,  was  given,  at 
the  commencement  of  the  suit,  the  death  of  one  of  the 
parties  to  the  note,  the  survivor  being  the  one  to  whom 
the  deed  was  made,  did  not  exclude  the  plaintiff  as  a 
witness  from  testifying,  and  it  was  error  in  the  Conrt 

to  rgect  his  evidence.     Batosonvs.  Cherry 73 

PASTURAGE.     See  Common  of  Pasturage. 

PAWNS. 

1.  The  title  of  the  plaintiff  was  not  divested  by  the  sale 
without  the  notice,  etc.,  required  by  the  Code.  Van 
Arsdale  vs.  Joiner 173 

2.  The  plaintiff  could  recover  without  paying  or  offer- 
ing to  pay  the  money  borrowed,  even  if  the  husband 
had  authority  to  raise  money  by  pledging  the  watch 
of  his  wife,  as  the  sale  was  a  conversion.     Ibid. 

PENALTY.    See  Measure  of  Damages,  9. 
PISTOLS.    See  Criminal  Law,  4. 

PLEADING. 

1.  When  a  defendant,  in  a  Court  of  law,  seeks  to  avoid 
his  contract  on  the  ground  of  mistake,  he  must,  by  his 
pleadings,  allege  the  grounds  of  the  mistake  as  fully 
as  he  is  required  to  do  in  a  Court  of  equity  to  entitle 
him  to  relief.     Lowery  vs.  Davidson  et  al 38 

2.  It  was  error  in  the  Court  to  have  charged  the  jnry 
that  they  could  not  consider  the  fact  of  justification^ 
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under  the  plea  of  the  general  issue.  By  the  Code, 
section  3406,  and  the  rulings  of. .this  Court  in  9  Geor- 
gia Reports,  297,  and  12  Georgia  Reports,  463,  such 
facts  of  justification  must  have  been  specially  pleaded. 
Kerwich  vs.  Stedman ,. 197 

3.  The  Act  of  1869,  authorizing  attorneys  to  make  oath 
to  setting  up  issuable  defenses  to  suits  founded  on  con- 
tract, does  not  alter  sections  3410  and  3412  of  the 
Code,  requiring  pleas  to  the  jurisdiction  to  be  pleaded 
in  person,  and  to  be  sworn  to  by  the  defendant.  Gol-^. 
quUtva.  Merca*  &  DeGh'affenreid .."l.^..;., 482 

4.  A  plea  to  the  jurisdiction  may  be  filed  at-  any  time 
before  the  defendant  has  appeared  and  pleaded  to  the 
merits,  and  if  he  has  filed  a  plea  to  the  jurisdiction  at 
the  first  term,  which  has  been  stricken  because  not 
sworn  to,  he  may,  if  he  has  filed  no  plea  to  the  merits, 
still  file  his  plea  to  the  jurisdiction.  See  Lochrane, 
Chief  Justice,  concurring.     Ibid. 

PRACTICE  IN  SUPERIOR  COURTS. 

1.  If  irrelevant  evidence  be  introduced  without  objec- 
tion, the  Court  may  not  charge  the  jury  to  disregard 
it.  The  party  wishing  to  have  it  disregarded,  should 
move  to  rule  out  such  evidence.  (R.)  Woddail  vs. 
Aiistin  &  HoUiday^ 18 

2.  Where,  in  an  action  for  damages  for  an  assault  and 
battery  by  the  defendant  upon  the  plaintiff,  the  defen- 
dant was  a  witness  and  was  examined  in  full  upon  the 
case,  and  during  the  trial  a  bill  of  indictment,  with  a 
plea  of  guilty,  for  the  same  beating,  and  a  judgment 
affixing  a  fine  of  two  hundred  dollars  was  introduced 
by  the  defendant  in  mitigation  of  damages — and  after 
the  evidence  was  closed,  and  the  argument  of  the 
counsel  on  both  sides  to  the  jury  concluded,  the  Court 
permitted  the  defendant  to  be  re-introduced  for  the 
purpose  of  stating  facts  calculated  to  show  that  he  had 
pleaded  guilty  under  a  mistaken  impression  derived 
from  the  Solicitor  General,  that  it  would  be  cheaper 
to  plead  guilty  than  to  attempt  to  defend,  and  that 
the  fine  would  be  very  small : 

Hddj  That  if  no  reason  was  shown  why  this  evidence 
was  not  offered  before  the  case  was  closed  and  the  ar- 
gument heard^  the  admission  of  it,  at  the  time,  was 
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not  fair  to  the  plaiDtiiT^  and  a  new  trial  ought  to  be 
granted.     Oioena  ve.  Sanders 610 

3.  If  a  discharge  in  bankruptcy  be  pleaded,  the  Court 
cannot  dismiss  the  cause  on  that  ground,  but  must 
fiubmit  the  issue  to  a  jury.  (R.)  Atistin  vs.  Marl> 
ham 161 

4.  Where,  in  ejectment,  plaintiff  shews  title  from  the 
State  to  himself,  and  defendant  relies  on  adverse  pos- 
session, under  color  of  title,  it  is  competent  for  plain- 
tiff to  show,  in  rebuttal,  infancy  on  the  part  of  one  of 
his  grantors,  even  after  the  evidence  has  closed  and 
argument  commenced,  if  the  existence  of  such  fact 
then  come  to  his  knowledge  for  the  first  time.     JEvans 

et  al.  V8,  Baird 646 

5.  Pardons  obtained  by  fraud  are  void,  and  upon  sug- 
gestion of  fraud  upon  the  trial  of  habeas  corpus^  it 
was  the  duty  of  the  Judge  presiding  to  have  heard 
the  evidence,  and  passe<l  upon  its  merits  as  to  the  facts 
in  the  particular  case,  and  it  was  error  in  the  Court 
to  hold  that  this  question  could  only  be  inquired  of 

by  the  jury.     Dominiok  vs.  Bowdoin 357 

6.  Upon  the  call  of  a  case  upon  the  docket,  the  counsel 
for  the  plaintiff  stated  to  the  Court  that  he  had  a  mo- 
tion prepared  to  transfer  the  case  to»the  United  States 
Court,  and  the  Court  refused  to  hear  the  motion,  giv- 
ing precedence  to  a  motion  to  dismiss  the  case  upon 
the  ground  of  non-payment  of  taxes,  under  the  Act 

of  1,870.     Tiiis  was  error.     Bragg  et  al.  vs.  Tibbs...,  294 

See  Charge  of  Court. 

PRACTICE  IN  SUPREME  COURT. 

1.  There  will  be  no  reversal  of  a  judgment,  if  it  was 
right,  upon  any  ground  apparent  from  the  record.  (R.) 
Otenn  &  Son  vs.  Shearor 16 

2.  It  is  a  snffitMent  assignment  of  errors  to  recite  the 
facts  upon  which  certiorari  issued,  then  state  that  the 
Judge  dismissed  the  certiorari^  and  assign  that  dis- 
missal as  error  without  more.  (R.  See  end  of  report.) 
Ibid, 

3.  A  fact  admitted  in  the  bill  of  exceptions  may  be  the 
basis  of  an  affirmance  of  the  judgment  below,  though 
that  fact  did  not  appear  in  the  proceedings  below.  (R.) 
WULiams  vs.  Maridell 26 
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4.  If  what  purports  to  be  a  copy  of  the  record  is  not 
certified  by  the  Clerk  the  cause  will  be  dismissed.  (R.) 
Palmer  vs.  Palmer 676 

5.  If  no  part  of  the  record  is  certified  there  can  be  no 
suggestion  of  a  dimnnition  of  the  record.  (R.)    Ibid. 

6.  If  the  bill  of  exceptions  be  not  certified  to  be  the  true 
original,  the  cause  will  be  dismissed.     (R.)     Hutcliens 

V8.  Baker ' 578 

7.  If  the  bill  of  exceptions  be  not  certified  to  be  the 
original  by  the  Clerk,  the  writ  of  error  will  be  dis- 
missed^ even  though  an  answer  of  the  Judge,  with 
respect  to  the  bill  of  exceptions,  shows  that  it  is  the 
original.     (R.)     WiUiama  vs.  Lowery 587 

8.  Where  a  sheriflF  is  ruled  by  a  plaintiff  in  fi.  fa.,  and 
answers,  to  which  answer  a  traverse  is  filed,  and  [)lain- 
tiff,  at  a  subsequent  term,  proposes  to  withdraw  his 
traverse  and  substitute  another,  it  is  impossible  for 
this  Court  to  say  that  the  Court  below  abused  its  dis- 
cretion in  allowing  the  sheriff  a  continuance,  on  the 
ground  of  such  substitution^  unless  we  had  the  new 
traverse  before  us.     Goode  &  Son  vs  Rawlins 593 

9.  "It  must  affirmatively  appear,  either  by  the  certificate 
of  the  presiding  Judge  or  the  transcri[>t  of  the  record 
sent  up  by  the  Clerk,  that  the  bill  of  exceptions  was 
signed  and  certified  within  thirty  days  after  the  close 
of  the  term  in  which  the  cause  was  heard,"  or  the  writ 

of  error  will  be  dismissed.     (R.)     Newton  vs,  Burtz,,  599 

10.  Where  the  bill  of  exceptions  and  tlie  record  are 
variant  the  latter  governs.    Kitchens  et  aL  vs,  Hutcliens  620 

11.  Papers  which  are  not  properly  a  part  of  the  record, 
though  embodied  in  it,  will  not  be  considered  by  this 
Court.     Ibid. 

12.  Under  special  circumstances,  the  Court  waived  copies 
of  the  bill  of  exceptions  and  briefs,     (li.)  2 homos  & 

Co.  vs.  Stokes 631 

13.  A  judgment  of  a  Judge  of  the  Superior  Court  over- 
ruling a  demurrer  to  a  bill  is  not  a  proper  subject 
matter  for  the  consideration  of  this  Court  in  a  bill  of 
exceptions  brought  here  under  the  provisions  of  the 
Act  of  October  29th,  1870.     Boone  vs.  Morgan 634 

14.  Where  a  contract  is  for  the  paymfent  of  thirty-five 
bales  of  cotton,  'Hhe  above  mentioned  cotton  to  be 
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paid  out  of  the  cotton,  to  be  paid  by  S.  D.  Bridgeman 
to  the  said  Cochran,  under  written  contract  between 
them,  bearing  date  22d  instant,  and  now  in  the  hands 
of  D.  A.  Cochran,  and  subject  to  the  same  liens  and 
contingencies,''  it  is  impossible  for  this  Court  to  con- 
strue the  contract  sued  on,  in  the  absence  of  that  be- 
tween Cochran  and  Bridgeman.     Cochran  V8,  Strong..  636 

16.  The  Court  sat  in  May;  the  Clerk  did  not  certify 
when  it  adjourned.  The  bill  of  exceptions  was  certi- 
fied by  the  Judge  on  the  30th  of  June,  and  it  stated 
that  it  was  tendered  to  the  Judge  on  the  26th  of  June, 
'' within  thirty  days  from  the  adjournment  of  the 
Court.''  The  Court  overruled  a  motion  to  dismiss 
said  cause,  because  it  did  not  affirmatively  show  that 
it  was  certified  within  thirty  days  from  the  adjourn- 
ment of  the  Court.  (R.  See  end  of  Report.)  Cbr- 
hartvs.  Wedetal 657 

16.  There  was  no  appearance  for  plaintiff  in  error. 
Aven's  counsel  moved  to  dismiss  the  writ  of  error  be- 
cause it  was  filed  in  the  clerk's  office  one  day  too  late, 
and  the  motion  was  granted.  Before  the  order  was 
made,  it  was  suggested  that  the  last  day  was  a  day  of 
thanksgiving  proclaimed  by  the  President  of  the 
United  States.  The  Court  said  then  it  was'  safer  to 
have  the  case  dismissed  for  want  of  prosecution. 
Feagan  vs.  Aven 661 

17.  Where  numerous  objections  are  filed  tQ  an  award, 
on  the  ground  that  the  award  was  the  result  of  acci- 
dent, or  mistake,  or  fraud  of  some  one  or  all  of  the 
arbitrators  or  parties,  or  is  otherwise  illegal,  all  of 
which  objections  are,  in  effect,  objections  because  the 
award  is  contrary  to  evidence,  or  the  weight  of  evi- 
dence, the  testimony  submitted  to  the  arbitrators 
should  be  before  this  Court  to  enable  it  to  pass  intel- 
ligently upon  the  objections  made.  Nor  will  the  fact 
that  the  objections  were  demurred  to  for  insufficiency 
dispense  with  this.     Akridge  et  al.  vs.  PcdiUo 585 

See  Presumptions. 

PRESCRIPTION. 
See  ISedmmt,  5,  8,  9,  11, 12,  14,  16, 16,  23,  24. 
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PRESUMPTIONS. 

1.  Where,  upon  the  trial  of  an  action  of  trespass  vi  d 
anniSj  the  plea  of  the  general  issue  was  filed,  and, 
after  the  case  had  been  submitted  to  the  jury,  the 
Judge  charged  them  that  matters  of  justification  could 
not  be  considered  nnder  the  plea  of  not  guilty  filed, 
and  the  jury  found  for  the  plaintiff,  and  the  bill  of 
exceptions  assigns  error,  upon  the  Judge's  charge  in 
the  premises,  but  fails  to  set  out  the  whole  charge^  or 
allege  that  the  charge  given  was  wrong : 

Heldy  That  this  Court  will  presume  the  Court  below 
charged  the  jury  upon  the  law  applied  to  the  facts  of 
the  case,  and  not  being  excepted  to  that  such  charge 
was  correct.     Kerwich  V8,  Steelman 197 

2.  Where  a  party  upon  a  motion  to  open  a  judgment 
under  the  Relief  Act  of  1868,  which  was  dismissed 
by  the  Court,  fails  to  bring  up,  in  the  record  to  this 
Court,  the  orignal  record  of  the  judgment  moved  to 
be  opened : 

Heldy  That,  inasmuch  as  the  party  alleging  error  must 
show  affirmatively  the  existence  of  the  error  com- 
plained of,  this  Court  will  presume,  in  the  absence  of 
the  record  of  the  judgment,  everything  in  favor  of 
the  judgment,  and  of  the  dismissal  of  the  motion. 
Powell  V8.  Boring 169 

3.  The  proper  practice  in  preparing  a  motion  for  a  new 
trial  is,  that  all  the  rulings  of  the  Court  complained 
of  during  the  trial,  as  well  as  the  charges,  and  refu- 
sals to  charge,  of  the  Judge,  shall  appear  distinctly 
in  the  motion,  and  be  afiSrmatively  recognized  by  the 
Court  as  true.  But  if  such  motion  be  made  in  writing, 
and  notice  thereof  be  given  to  the  opposite  party,  and 
no  rule  nm  be  granted,  but  it  appear  simply  that  the 
motion  is  argued  and  overruled,  this  Court  will  pre- 
sume that  the  hearing  was  on  a  demurrer  to  the  mo- 
tion, in  which  the  facts  stated  in  the  motion  were  ad- 
mitted to  be  true.     Harrison  V8.  Hatcher 638 

4.  When  it  was  agreed  that  original  deeds  might  be  used 
in  the  argument  of  a  motion  for  a  new  trial,  and  to 
the  copy  of  the  parol  evidence  various  copy  deeds  were 
appended  and  sent  up  by  the  Clerk  as  part  of  the  brief 
of  the  evidence,  and  the  bill  of  exceptions  contained 
no  mention  of  such  deeds^  except  that  deeds,  copies  of 

Vol,  XUY.—I9* 
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which  are  attached  to  the  brief  of  evidence,  were  read 
in  evidence,  this  Court  refused  to  dismiss  the  cause, 
because  said  copies  were  not  certified  to  be  copies  of 
said  originals.     The  Court  said  they  would  presume 
that  to  be  so.     (R.     See  end  of  Report.)    Ibid, 

6.  Every  presumption  will  l)e  made  in  favor  of  the 
constitutionality  of  an  Act  of  a  State  Legislature. 
Where  this  Court  has  decided  an  Act  of  the  Legisla- 
ture constitutional^  under  which  decision  many  private 
rights  have  been  settled,  and  to  disturb  which  might 
unsettle  many  others,  and  perha|)s  prove  a  great  hard- 
ship to  the  plaintifiTs  in  those  oases  already  adjudica- 
ted, the  doctrine  of  stare  decisis  applies.  AUisonvs. 
Thomas  et  al 6*9 

PRINCIPAIi  AND  AGENT. 

1.  Certain  cotton  receipts  were''^>5Cgn  to  Davidson,  the 
testator,  in  his  lifetime,  by  the  defeil^it,  subject  to  the 
demand  of  Davidson  or  his  order,  an^J  on  the  back 
thereof  was  written,  "Deliver  to  T.  N.vjohnson,  or 
order.     W.  Davidson :"  -*k^ 

Held,  That  this  did  not  vest  the  title  to  the  atton  in 
Johnson  as  against  Davidson's  legal  represeuOtives, 
but  that  it  was  competent  to  prove  by  Johnson  >bat 
he  was  merely  the  agent  of  Davidson  to  receive  %^ 
cotton  and  had  no  personal  interest  in  it,  and  tiiat  tf? 
indorsement  on  the  back  of  the  receipt  was  made  foi 
that  purjiose  only.     Loioery  vs.  Davidson  el  al. 3S 

2.  An  agent  for  the  collection  of  a  note  may  not,  with- 
out instructions  so  to  do,  receive  any  other  than  good 
currency  in  payment  thereof.    (R.)    Murray  vs.  Walker    5 

3.  But  if  the  agent  received  Confederate  currency  in 
payment  of  his  principal's  note,  without  authority, 
and  his  principal  accepted  the  same  from  him : 

Held,  That  the  taking  of  the  Confederate  currency  by 
the  principal,  and  its  use  by  him  was  a  ratification  of 
the  act  of  his  agent.     Ibid 

4.  The  mere  authority  to  raise  money  on  the  watch  did 
not  authorize  the  husband  to  consent  to  the  sale,  ex- 
cept in  the  ordinary  mode,  after  due  notice,  as  re- 
quired by  the  statute.      Van  Arsdale  vs.  Joiner 173 

5.  Where  Wise  was  the  tenant  of  Irick,  under  an  unex- 
pired lease,  and  Irick  wrote  him  about  selling  his 
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land,  and  stated  in  tlie  letter  that  he  would  give  him 
five  per  cent,  to  aid  him  to  make  sale,  and  Wise  did 
acts  equivalent  to  an  acceptance  of  the  proposition,  by 
showing  the  land  and  giving  notice  it  was  for  sale, 
and  a  man  by  the  name  of  Crockett,  with  whom  Wise 
had  talked  about  selling  the  land,  went  to  Virginia 
and  bought  from  the  owner,  Irick,  and  when  he  re- 
turned. Wise  made  him  pay  8500  00  for  the  surren- 
der of  the  possession,  and,  upon  the  trial,  the  Court 
rejected  this  evidence: 

Held,  That  this  was  error.  If  Wise  claimed  the  com- 
mission upon  the  sale  of  five  per  cent.,  such  sale  con- 
templated the  possession  of  the  land  to  be  given  to 
the  purchaser;  and  if  he  claimed  the  possession  as 
against  the  purchaser,  he  could  not  fairly  claim  com- 
mission on  the  sale  to  him.  And,  upon  the  trial,  we 
bold,  if  the  jury  found,  from  the  evidence,  that  Wise 
did  aid  in  the  sale,  and  was  entitled  to  commissions 
thereon,  this  evidence  was  admissible  to  show  the  pay- 
ment of  $500  00,  which  should  be  deducted  from  the 
commissions,  as,  in  that  event,  the  presumption  is,  that 
Irick  sold  for  less.  If  Wise  was  to  be  bought  out  of 
possession,  he  was  not  entitled  to  both  compensations. 
Irick  V8,  Wise 272 

6.  When  certain  foreign  bills  of  exchange  were  drawn 
by  the  defendants,  as  the  shipping  agents  and  factors 
of  the  plaintiffs,  payable  to  his  order,  though  not 
signed  by  the  defendants  as  agents,  but  drawn  by 
them  upon  the  grounds  of  the  sale  of  the  plaintiff's 
cotton  As  his  agents,  and  under  his  instructions,  ac- 
cording to  the  known  and  usual  custom  of  the  trade 
in  such  cases,  and  not  on  their  own  account,  they  not 
having  received  any  valuable  consiileration  therefor 
from  the  plaintiff,  as  the  drawers  of  said  bills,  and 
the  plaintiff  having  received  the  bills  so  drawn  with- 
out objection,  and,  by  his  conduct,  with  full  knowl- 
edge of  the  facts,  having  ratified  the  acts  of  the  de- 
fendants, as  his  agents  and  factors,  in  selling  his  cotton 
and  in  drawing  the  bills  so  as  to  enal)le  him  to  receive 
the  proceeds  thereof,  according  to  the  usage  and  cus- 
tom of  the  trade : 

J3eW,  That,  under  the  facts  of  this  case,  the  defendants 
were  not  individually  liable  to  the  plaintiff  as  the 
drawers  of  the  bills,  but  acted  merely  as  his  agents 
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and  factors  iu  drawing  the  same^  and  on  his  account, 
and  not  on  their  own  account  McCay,  Judge,  dis- 
senting.    Jones  vs.  Laihrop  &  Co 398 

7.  It  is  not  necessary,  under  Revised  Code,  section  3898, 
that  the  consent  of  the  mortgagor,  mortgagee  and 

1)laintiff  in  fi.  /a.  levied,  to  sell  the  entire  fee  in  the 
and  levied  on,  should  be  in  writing.  It  follows  that 
where  one,  purporting  to  be  the  agent  of  the  mort- 
gagor, gives  such  consent,  it  is  not  necessary  that  the 
agency  should  be  created  in  writing.  Goode  &  Son 
V8,  Bawlins 593 

8.  A  ratification  of  the  act  of  such  agent  by  the  mort- 
gagor, supposing  the  agent  had  no  authority  at  the 
time  of  sale,  is  valid,  under  Revised  Code,  section 
2165.     Ibid. 

See  Equity  Jurisdiction,  1. 

PRINCIPAL  AND  SURETY. 

Where  upon  a  bill  filed  to  enjoin  the  execution  of  cer- 
tain fi.  fas.  obtained  against  A  as  principal,  and  B 
as  surety,  upon  the  ground  that  the  owner  of  the  fi. 
fas.  had  made  a  contract  with  A,  by  which  he  owed 
him  an  amount  equal  to  the  judgment,  and  which  he 
paid  him,  to  the  wrong  of  his  surety,  by  which  the 
surety  claimed  to  be  discharged,  and,  upon  the  hearing, 
the  holder  of  the  fi.  fas.  by  his  answer  showed  that 
he  was  the  owner  thereof,  and  that  during  the  war  he 
had  employed  the  principal  defendant  to  carry  off  his 
negroes  out  of  the  reach  of  the  Federal  army,  and 
had  paid  him  therefor  at  the  time  in  old  issue  of  Con- 
federate money,  and  that  his  family  were  destitute,  and 
that  there  was  no  collusion,  etc.,  and  the  Court,  upon 
the  bill  and  answer,  refused  an  injunction : 

JBdd,  That  this  Court  will  not  interfere  with  the  discre- 
tion of  the  Judge  below  in  refusing  an  injunction  un- 
der the  facts  in  this  case,  and  that  the  employment  and 
payment  of  the  principal  defendant  as  stated  did  not 
discharge  the  surety  from  liability  on  the  judgment. 
SoUingsworih  vs.  Tanner,  11. 

See  PardonSf  4. 
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PROMISSORY  NOTES  AND  BILLS. 

L  Under  the  provisions  of  the  Revised  Code  of  this 
State,  the  indorsers  of  a  bill  or  a  note,  not  to  be  ne- 
gotiated at  a  chartered  bank,  are  not  entitled  to  notice' 
of  non-payment,  or  non-acceptance,  to  charge  thera 
as  indorsers:  Code,  2739.  In  our  judgment,  there 
was  no  error  in  the  decision  of  the  Court  below  in 
overruling  the  motion  for  a  new  trial  on  either  of  the 
grounds  stated  in  the  bill  of  exceptions.  Gilbert  & 
Vason  vs,  Seymour^  Johnson  &  Co 63 

2.  The  question  before  the  jury  in  this  case  was  whether 
a  certain  debt  had  been  transferred  by  the  creditor  to 
A,  so  as  to  defeat  an  offset  against  the  creditor  held 
by  the  debtor.  It  was  in  proof  that  the  transfer,  if 
made  at  all,  was  in  payment  of,  or  as  collateral  for, 
certain  debts  held  by  A  against  the  creditor  making 
the  transfer,  and  that  A  had  not  given  up  the  evidences 
of  the  debt,  but  retained  them  in  his  possession.  The 
Judge  charged  the  jury,  in  substance,  that  if  they  be- 
lieved that  there  had  been  in  fact  a  bona  fide  transfer 
made,  then  the  transferee  was  protected  against  the 
offset,  whether  the  transfer  was  in  absolute  payment 

or  as  collateral.     Tomrney  &  Stewart  vs.  Ellis 139 

3.  Where  the  payee  of  a  note  indorses  it  after  maturity, 
and  suit  is  brought  by  the  indorsee  against  the  ma- 
kers and  indorser,  and  the  plea  by  the  makers  sets  up 
usury,  and  the  Judge  held  such  plea  by  the  makers 
did  not  affect  the  liability  of  the  indorsers  upon  his 
contract  of  indorsement  after  maturity  of  the  paper: 

Htldy  That  this  was  not  error.  The  contract  of  indorse- 
ment was  a  new  and  distinct  contract,  not  affected  by 
usury  between  the  payee  and  makers  in  the  hands  of 
the  indorsee  without  notice,  and  the  indorser,  in  a  suit 
against  him  by  the  indorsee,  cannot  set  up  his  own  il- 
legal act  in  taking  usury,  to  defeat  a  recovery  against 
himself  as  indorser.  Frank  ei  al,  vs.  Longstreety  Sedg- 
wick &  Co 179 

4.  On  a  note  made  to  be  negotiated  at  a  chartered  bank, 
but  not  so  negotiated  and  held  by  the  payee  at  its 
maturity,  and  indorsed  with  a  waiver  of  demand  and 
notice  by  the  security,  and  after  its  maturity  indorsed 
by  the  payee,  under  our  law,  under  2739th  section  of 
Code,  such  indorser  after  maturity,  upon  suit  by  the 


746  INDEX. 

indorsee,  is  not  discharged  by  failure  of  proof  of  "de- 
mand and  notice/'  and  it  was  not  error  in  the  Court 
to  refuse  a  non-suit  on  this  ground.     Ibid. 

5.  In  order  to  render  verbal  evidence  of  the  contents  of 
the  notice  to  sue  required  hj  our  law  to  be  in  writing 
and  to  contain  certain  facts,  even  when  such  notice  is 
out  of  tlie  jurisdiction  of  the  Court,  it  is  first  neces- 
sary to  give  notice  to  the  party  or  his  attorney  to  pro- 
duce it.     Ibid. 

6.  When  the  evidence  shows  that  the  maker  of  a  note 
borrowed  $2,400  from  the  payee,  and  gave  three  notes 
of  $1,136  each  therefor,  and  paid  two  of  the  notes, 
and  the  payee  indorsed  the  last  note  to  a  third  party, 
in  the  hands  olf  the  third  party,  the  note  is  only  void 
to  the  amount  of  usury  thereon,  and  it  is  not  within 
the  purview  of  the  defense  of  the  maker  to  such  note, 
to  set  up  usury  paid  upon  the  other  notes  to  the  holder 
and  payee  thereof.     Ibid. 

%  The  evidence  being  that  only  $800  00  was  received 
upon  the  note  due  at  twelve  months  for  $1,136  00 
and  $721  82  was  paid  at  maturity,  the  difference  be- 
tween $800  00  and  legal  interest  for  one  year,  the  law- 
ful principal  of  the  note  and  the  payment,  is  the  amount 
due,  with  interest,  by  the  maker  to  the  indorser ;  and 
we  hold  that  the  verdict  is  in  excess  of  the  amount 
due,  under  the  evidence,  and  ought  to  have  been  for 
$134  18,  principal,  with  interest  from  16th  January, 
1868,  and  direct  that  the  verdict  conform  to  this 
amount,  else  a  new  trial  be  granted  to  Jane  Frank, 
the  principal,  and  M.  Frank,  the  security.     Ibid. 

8;  When  certain  foreign  bills  of  exchange  were  drawn 
by  the  defendants,  as  the  shipping  agents  and  factors 
of  the  plaintiff,  payable  to  his  order,  though  not  signed 
by  the  defendants  as  agents,  but  drawn  by  them  upon 
the  grounds  of  the  sale  of  the  plaintiff's  cotton  as  his 
agents,  and  under  his  instructions,  according  to  the 
known  and  usual  custom  of  the  trade  in  such  cases, 
and  not  on  their  own  account,  they  not  having  re- 
ceived any  valuable  consideration  therefor  from  the 
plaintiff,  as  the  drawers  of  said  bills,  and  the  plaintiff 
having  received  the  bills  so  drawn  without  objection, 
and,  by  his  conduct,  with  full  knowledge  of  the  facts, 
having  ratified  the  acts  of  the  defendants,  as  his  agents 


INDEX.  747 

and  factors,  in  selling  his  cotton  and  in  drawing  the 
bills  so  as  to  enable  him  to  receive  the  proceeds  there- 
of)  according  to  the  usage  and  custom  of  the  trade: 

Held^  That,  under  the  facts  of  this  case,  the  defendants 
were  not  individually  liable  to  the  plaintiff  as  the 
drawers  of  the  bills,  but  acted  merely  as  his  agents 
and  factors  in  drawing  the  same,  and  on  his  account, 
and  not  on  their  own  account.  McCay,  Judge,  dis- 
senting.    Jones  V8.  Lathrop  <&  Co 398 

9.  Where  a  note  given  for  the  purchase-raoney  of  land 
was  traded  ailer  due,  and  suit  instituted  by  the  trans- 
feree upon  such  note  went  into  judgment  in  1867, 
and  in  1869,  the  vendor  of  the  land  died,  and  his 
widow  set  up  her  claim  to  dower  in  the  land,  which 
was  allowed  her,  upon  the  ground  that  the  land  came 
by  inheritance  through  her,  and  she  had  not  relin- 
quished her  right  thereto,  in  terms  of  the  law,  and  the 
vendor,  the  defendant  to  the  suit  upon  the  note,  filed 
bis  bill  in  equity,  praying  an  injunction  and  setting 
forth  the  facts,  which  was  granted  by  the  Court : 

Heldf  The  transferee  of  the  note,  after  due,  took  it  with 
the  existing  equities  between  the  original  parties,  and 
the  claim  for  dower,  under  the  facts,  was  not  such  an 
equity  as  the  defendant  was  bound  to  plead  to  the  suit 
in  1867,  as  the  right  did  not  ripen  until  afler  the 
death  of  the  vendor,  in  1869,  and  that  this  Court  will 
not  interfere  with  the  judgment  of  the  Court  below 
in  granting  an  injunction  restraining  the  collection  of 
the  judgment,  at  law,  until  the  hearing  under  all  the 
facts  in  this  case.     Winght  vs,  McDonald 452 

10.  Where  a  bill  of  exchange  was  accepted  conditionally, 
if  funds  of  the  drawer  come  in  hand,  it  is  for  the  hol- 
der of  the  bill  to  show  affirmatively  that  funds  did 
come  in  hand,  and  the  production  of  a  stated  account 
between  the  acceptor  and  drawer,  showing  a  charge 
against  the  drawer  of  $500  00  cash,  does  not,  of  itself, 
prove  that  the  same  was  the  funds  of  the  drawer,  there 
being  nothing  in  the  account  to  show  that,  at  the  time 
of  this  charge,  the  acceptor  was  indebted  to  the  drawer, 

or  had  his  funds  in  hand.     MarahcUl  &  Bro,  va.  Clary  611 

11.  A  written  contract  for  payment  of  specifics,  not  con- 
taining operative  words  of  transfer,  is  assignable  so  as 
to  vest  the  title  in  the  assignee,  who  may  sue  on  it  in 
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his  own  name^  under  Bevised  Code,  section  2218. 
Cochran  vs.  Strong 636 

12.  A  written  assignment  ''for  value  received"  indorsed 
on  such  an  instrument,  the  instrument  not  being  a 
promissory  note  or  bill  of  exchange^  does  not  make 
the  assignor  liable  as  indorser  or  guarantor  of  the  in- 
strument; hence  he  cannot  be  sued  in  the  same  action 
with  the  maker.    Jbid. 

13.  Where  such  an  instrument  is  assigned  to  A,  who,  in 
turn,  assigns  it  to  B,  and,  by  some  means,  it  again 
comes  into  the  hands  of  A,  he  cannot  sue  on  it  in  his 
own  name  for  use  of  last  assignee.    Ibid. 

14.  A  promise  to  pay  a  debt  due  by  an  applicant,  to  be 
declared  a  bankrupt,  in  consideration  that  the  payee 
will  withdraw  his  olgections  in  the  Bankrupt  Court  to 
the  discharge  of  the  bankrupt,  is  illegal  and  void,  and 
no  action  can  be  sustained  on  such  promise.    Austin 

vs.  Markham 161 

PURCHASE-MONEY. 
See  Homestead  and  Exemptions^  10,  11. 

QUO  WARRANTO. 

The  Judge  may  refuse  to  allow  a  writ  of  quo  warrcenio 
filed,  unless  it  makes  out  a  prima  faxsie  case  in  favor 
of  the  petitioner.     (R.)    Stone vs,Wetmore 495 

See  Officers. 

REBELLION .    See  War. 
RECONSTRUCTION  ACTS.    See  Officers,  3, 4, 5. 

RELIEF. 

1.  The  resolution  of  the  General  Assembly  prohibiting 
the  levy  of  and  sale  under  executions  founded  upon 
debts  contracted  prior  to  June,  1865,  is  not  a  good  ex- 
cuse for  a  sheriff  who  failed  to  collect  the  money  on 
such  execution.     (R.)     Baker  vs.  Bower 14 

2.  A  plaintiff  who  resides  out  of  the  State  is  not  re- 
quired to  pay  taxes  on  his  debt,  under  the  provisions 

of  the  Act  of  1870.     WiUiams  vs.  Mandett. 26 

3.  When  a  deed  was  made  to  Cherry  at  the  time  of  the 
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sale  of  the  land,  and  which  he  still  holds,  we  are  of 
opinion  that,  by  the  operation  of  law  under  such  deed, 
he  had  the  possession  of  the  lands,  either  by  himself 
or  tenants,  aud  the  jury  found  against  the  evidence  in 
finding  the  contrary,  and  the  Judge  erred  in  dismiss- 
ing the  case  upon  such  verdict  for  non-payment  of 
taxes  under  the  Act  of  1870.     JRawson  vs.  Cherry ...     73 

4.  All  motions  under  the  Relief  Acts  to  open  judgment, 
must  be  confined  to  the  legal  equities  authorized  to  be 
pleaded  by  said  Act,  and  new  matters  of  defense  not 
embraced  in  the  law  are  insufficient  to  predicate  such 
motion  upon.     Powell  V8.  Boring 169 

6.  Upon  the  trial  of  a  suit  at  common  law,  upon  a  note 
made  before  June,  1865,  the  defendant  moved  to  dis- 
miss it,  on  the  ground  that  the  plaintiff  had  not  com- 
plied with  the  Act  of  October  13,  1870,  which  was 
overruled  by  the  Court : 

ffeldj  That  this  was  error,  and,  under  the  facts  in  this 
case,  Akin  being  a  transferee  of  the  note,  was  not 
called  upon  to  go  further  than  show  there  was  a  com- 
pliance with  the  requirements  of  the  Act  of  1870^  by 
having  paid  the  legal  tax  due  thereon,  while  he  held 
the  note,  or  have  otherwise  shown  no  tax  was  due,  etc. 
Warneb,  Judge,  dissenting.     Chmeron  vs.  Akin 192 

6.  When  the  Court  below  rendered  judgment  upon  a 
note  made  before  June  1st,  1865,  after  overruling  the 
motion  to  dismiss  the  suit  for  non-compliance  with  the 
Act  of  October,  1870,  in  relation  to  taxes: 

Seldf  That  the  Court  committed  error.  Wabner, 
Judge,  dissenting.     Hilbum  vs.  Black 194 

7.  Where  a  bill  had  been  filed  to  marshal  the  assets  of 
an  estate,  and  under  an  interlocutory  decree,  the  assets 
had  been  reduced  to  money,  and  were  in  the  hands  of 
a  Receiver : 

Hddf  That  it  was  error  in  the  Court  to  dismiss  from  the 
litigation  such  judgment  creditors,  parties  to  the  pro- 
ceeding, as  held  judgments  founded  on  debts  contrac- 
ted before  June  1, 1865,  on  the  ground  that  said  judg- 
ment creditors  had  not  filed  the  affidavit  that  all  legal 
taxes  had  been  paid,  as  provided  by  the  Act  of  Octo- 
ber 13,  1870.     Need  vs.  Fatten  et  cU 227 

8.  The  plaintiffs  in  the  suit  having  resided  out  of  the 
State  at  the  making  of  the  contract,  and  continuously 
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since,  there  were  no  legal  taxes  due  this  State  upon 
the  same^  and  the  affidavit  was  unnecessary  that  all 
legal  taxes  had  been  paid.  Carhart  &  Bro.  vs.  Par- 
amore 262 

9.  That  portion  of  the  Act  of  October  13th,  1870,  which 
allows  the  claimant  of  land  subject  to  an  execution  to 
set-off  against  the  judgment  the  losses  of  the  claim- 
ant, by  the  late  war,  is  in  violation  of  Article  1,  sec- 
tion 10,  paragraph  1,  of  the  Constitution  of  the  Uni- 
ted States,  and  is,  therefore,  void.     Solomon  vs.  Lou>ery  290 

10.  Where  a  suit  was  brought  upon  a  bond  for  titles,  al- 
leging a  breach  since  the  1st  of  June,  1865: 

^Hdd,  That  no  affidavit  of  the  payment  of  taxes,  under 
the  Act  of  October  13th,  1870,  is  required.  Pace  vs. 
Wilkinson 293 

11.  An  affidavit,  under  the  Act  of  13th  October,  1870, 
in  a  suit  pending,  that  the  plaintiff  has  paid  all  legal 
taxes  on  the  debt,  since  he  was  the  owner  thereof,  is 
a  substantial  compliance  with  the  Act.  West  vs.  San- 
som 295 

12.  Though,  under  the  Relief  Act  of  1870,  plaintiff's 
affidavit  need  go  no  further  than  that  all  legal  taxes 
on  the  claim  from  him  have  been  paid,  yet,  if  it  ap- 
pear, on  the  trial,  that  all  taxes  due  thereon  since  its 
making  were  not  paid,  plaintiff  cannot  recover.  (R.) 
Ibid. 

13.  Under  the  provisions  of  the  Act  of  1870,  requiring 
taxes  to  be  paid  on  all  debts  or  contracts  made  prior 
to  the  1st  of  June,  1865 : 

Hddf  That  if  the  debt  was  not  solvent,  or  of  doubtful 
solvency,  and  the  plaintiff  makes  an  affidavit  to  that 
effect,  it  is  sufficient  to  enable  him  to  maintain  his  ac- 
tion in  the  Courts  upon  such  debt  or  contract  under  the 
provisions  of  that  Act.     Won'ill  vs.  Adams  et  al 347 

14.  An  affidavit  by  an  administrator,  in  a  suit  pending 
in  his  favor,  on  a  debt  contracted  with  his  intestate 
before  the  first  of  June,  1865,  that  ^'  according  to  the 
best  of  his  knowledge  and  belief  and  information,  all 
legal  taxes  have  been  paid  on  the  same  for  each  year 

.  since  the  same  came  into  his  possession  as  administra- 
tor, except  for  the  years  1869  and  1870,  deponent  be- 
ing advised  that  the  note  was  so  doubtful  of  collection 
that  he  was  not  required  to  pay  taxes  on  the  same  fat 
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the  years  1869  and  1870,  being  then  considered  donbt- 
ful  if  not  uncollectable/'  is  a  8nl)stantial  compliance 
with  the  first  section  of  the  Act  of  October  13th,  1870. 
KeUey  V8,  Carter 591 

15.  The  fact  that  a  widow  and  minors  are  interested  as 
distribntees,  with  other  heirs  and  creditors  of  an  es- 
tate, does  not  bring  a  suit  on  a  note  due  an  intestate 
and  in  suit  by  an  administrator,  within  the  14th  sec- 
tion of  the  Act  of  October  13th,  1870,  so  as  to  ex- 
cuse the  filing  an  affidavit  and  proof  at  the  trial  tliat 
all  legal  taxos  due  on  the  debt  have  beeti  paid.     Ibid. 

16.  If  a  levy  be  made  of  a  fi,  fa,  founded  on  a  debt 
contracted  prior  to  June,  1866,  and  there  be  no  affida- 
vit of  |)ayment  of  taxes,  as  required  by  the  fifth  sec- 
tion of  the  Act  of  1870,  the  defendant  may  stop  the 
progress  of  the  fi.  fa.  by  affidavit  of  illegality.  Brown 

V8.  Gill 613 

17.  Upon  a  motion  to  dismiss  a  suit  for  the  want  of  the 
affidavit  require<l  by  the  Relief  Act  of  1870,  it  is  not 
error  in  the  Court  to  hear  and  pass  upon  the  evidence 
offered  in  support  of  the  motion,  especially  where  no 
objection  is  made  at  the  time.     JSroum  V8.  Broadfield.  614 

18.  No  allegations  in  the  declaration,  which,  if  true, 
would  excuse  the  payment  of  taxes  under  the  Relief 
Act  of  1870,  will  dispense  with  the  affidavit  required 
by  the  Act,  unless  sworn  to.     Ibid. 

19.  When  a  defendant  permitted  judgment  to  be  ob- 
tained against  him  after  the  passage  of  the  Relief  Act 
of  1868,  he  has  had  his  day  in  Court,  and  cannot  af- 
terwards open  the  judgment  to  let  in  the  defenses  pro- 
vided for  by  that  Act.    Hiley  V8.  Hartridge 623 

20.  Wljen  a  levy  was  made  prior  to  the  Relief  Act  of 
1870,  but  no  sale  has  taken  place,  the  plaintiff  in  fi. 

fa.  is  not  obliged  to  attach  his  affidavit  of  the  payment 
of  taxes  to  the  execution,  under  the  fifth  section  of  that 
Act,  so  long  as  he  takes  no  steps  to  force  a  sale.  Ibid. 

21.  Where,  in  a  suit  by  two  persons  on  a  debt  due  be- 
fore the  first  of  June,  1865,  the  proper  affidavit  of 
payment  of  taxes  was  filed,  and  on  the  trial  before 
the  jury  the  interrogatories  of  one  of  the  partners 
were  read,  to  the  effect  that  he  had  always  regularly 
given  in  and  paid  taxes  on  his  solvent  notes,  and  that 
the  note  sued  was  solvent,  and  be  had  always  includ- 
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ed  it  in  his  tax  returns  and  paid  taxes  on  it,  as  he  be- 
lieved, though  he  oould  not  positively  call  to  mind  his 
giving  in  this  particular  note: 
JSdd,  That  it  was  error  in  the  Court  to  dismiss  the  case; 
there  was  sufficient  evidence  to  carry  the  case  to  the 
the  jury,  leaving  them  to  determine  whether  or  not 
the  taxes  had  been  duly  paid,  and  whether  or  not  the 
witness  did  not  mean  tliat  he  had,  as  one  of  the  firm, 
given  in  this  note  and  paid  the  taxes  thereon.  Car- 
hart  &  Ourdv8»  Bivins 624 

22.  Where  A  buys  land  from  B  before  June,  1865,  and 
gives  his  note  for  the  purchase-money,  and  afterwards 
sells  the  land  and  receives  payment,  and  his  purchaser 
takes  possession,  and  A  is  then  sued  on  the  note,  he 
cannot  be  said  to  have  been,  at  the  commencement  of 
the  action,  in  possession  of  the  property  for  the  par- 
pose  of  which  the  contract  was  entered  into,  even 
though  he  may  not  have  made  to  the  purchaser  a  deed. 
The  case  is,  therefore,  not  within  the  15th  section  of  the 
Relief  Act  of  1870,  and  the  usual  affidavit  must  be 
filed.     Irvin,  administrator y  vs.  Speer 626 

23.  Where  a  widow,  as  administratrix  of  her  husband, 
sues  on  a  note  made  prior  to  June  1st,  1865,  and  of- 
fers to  prove  that  herself  and  her  minor  children  are 
the  sole  heirs  of  her  intestate,  that  there  are  no  credi- 
tors, and  that  the  entire  assets  of  the  estate  are  less  than 
the  amount  exempt  under  the  homestead  laws,  the 
case  should  not  be  dismissed  for  want  of  the  tax  affi- 
davit, under  the  Relief  Act  of  1870.  Had  the  proof 
been  made,  it  would  have  brought  the  case  within  the 
14th  section  of  that  Act.  Levns,  administraJtorj  vs. 
Home 627 

24.  Where  a  tax-payer  returns  notes  held  by  him  in 
bulk,  at  what  he  considers  them  worth,  and  pays  the 
taxes  regularly  on  the  gross  amount  so  returned,  it  is 
sufficient  compliance  with  the  Act  to  carry  the  case  to 
the  jury.     Ibid. 

25.  Where  an  accommodation  indorser  on  a  note  made 
prior  to  June,  1866,  has  been  compelled,  by  judgment, 
since  that  time,  to  pay  the  same  or  any  part  thereof, 
and  sues  the  maker,  securities  and  prior  indorser,  to 
recover  the  amount  so  paid  by  him,  he  is  not  obliged 
to  file  the  affidavit  of  the  payment  of  the  taxes  re- 
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quired  by  the  Relief  Act  of  1870.  The  debt  to  him 
did  not  exist  until  the  payment  of  the  judgment  by 
him,     Ezzardva.  WornUetcd 629 

26.  It  is  necessary  for  an  administrator  to  file  the  tax 
affidavit  required  by  Act  of  1870,  even  though  there 
are  no  debts,  and  a  widow  and  minor  are  interested 
with  others  in  the  estate.     Allison  vs,  Thomas^  ea^r...  649 

27.  Non-residents  of  this  State  are  not  required,  by  our 
law,  to  pay  taxes  on  notes  held  by  them  on  citizens  of 
this  State,  and  when  the  payee  of  a  note  is  the  plain- 
tiff in  a  suit  on  a  note  dated  before  June,  1865,  and 
it  appear  that,  at  the  date  of  the  note,  and  continu- 
ously since,  he  has  not  resided  here,  and  that  he  has 
been  the  owner  of  the  note  from  its  date,  he  is  not  re- 
quired to  make  the  affidavit  of  taxes  being  paid  as  re- 
qiiired  by  the  Act  of  October  13th,  1870.  Cary^ 
Bangs  &  Woodward  vs.  Edmondson 651 

28.  The  real  plaintiff  in  the  action  may  make  the  affi- 
davit of  payment  of  taxes,  as  required  by  the  Act  of 
1870j  even  though  the  suit  be  brought  in  the  name  of 
another.     Carhartvs.  West  et  ai 657 

See  ConstitiUionai  Law,  1,  11,  13,  14,  15,  17,  22. 
*'   Removal  of  Causes  to  United  States  Courts, 

REMOVAL  OF  CAUSES  TO  UNITED  STATES 

COURTS. 

Upon  the  call  of  a  case  upon  the  docket,  the  counsel  for 
the  plaintiff  stated  to  the  Court  that  he  had  a  motion 
prepared  to  transfer  the  case  to  the  United  States 
Court,  and  the  Court  refused  to  hear  the  motion,  giv- 
ing precedence  to  a  motion  to  dismiss  the  case  upon 
the  ground  of  non-payment  of  taxes,  under  the  Act 
of  1870.    This  was  error.     Bragg  et  ai.  vs,  Tibbs....  294 

RES  ADJUDICATA. 

1.  When  a  defendant  has  had  his  day  in  Court,  he  can- 
not, by  an  affidavit  of  illegality,  go  behind  the  judg- 
ment and  attack  it  on  the  ground  that  the  considera- 
tion of  the  debt,  on  which  the  judgment  was  rendered, 
was  the  purchase-money  due  for  slaves.  Inman  vs. 
Jones 44 

2.  Where  it  appears^  from  the  statement  of  the  facts  set 
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out  in  the  motion,  that  the  defense  to  the  original  suit 
involved  the  same  issues  now  involved  and  presented 
by  the  motion,  this  Court  will  not  set  aside  the  judg- 
ment of  dismissal.     Powell  vs.  Boring 109 

3.  When  there  was  a  certiorari  from  the  County  Court, 
which,  under  the  Act  of  1866,  Code,  297,  is  to  be 
heard  by  the  Judge  of  th^  Superior  Court,  in  vacation 
or  in  term,  as  should  to  him  seem  pro{)er,  and  there 
was  tendered  to  the  Judge,  in  vacation,  a  traverse  of 
the  answer  of  the  County  Court  Judge,  and  the  Judge 
of  the  Superior  Court  thereupon,  by  written  ortler, 
directed  the  papers  and  the  traverse  to  be  transmitted 
to  the  next  term  of  the  Superior  Court  for  trial : 

Held,  That  this  was  a  judgment  of  the  Judge  that  the 
traverse  should  be  tried  by  the  jury,  and  that,  while 
that  judgmeut  stands  unreverse!),  it  is  error  to  dismiss 
the  traverse  and  withdraw  the  case  from  the  jury  on 
the  ground  that  the  traverse  was  not  verified  by  the 
affidavit  of  the  party  making  it.     Mwndy  vs.  Martin,  195 

4.  The  rule  that  the  judgment  of  a  Court  of  coni{H'teot 
jurisdiction  is  conclusive  between  the  parties,  as  to  the 
matter  in  issue,  does  not  apply  to  a  judgment  ag:iinst 
a  trustee,  as  such,  if  the  object  of  the  suit  be  to  chai^ 
the  trust  property  with  a  debt  for  which  the  trustee  is 
only  personally  liable,  unless  it  appear  that  the  cestui 
que  trust  is  sui  juris,  and  was  a  party  to  the  suit,  or 
consented  to  the  judgment ;  and  equity  will  interfere 
to  enjoin  such  a  judgment,  if  it  appear  that,  in  f:ict, 
the  trust-estate  was  not  liable  for  the  debt  sued  on. 
Meyer  vs.  Butt  &  Bro.  et  al 468 

6.  When  a  defendant  permitte<l  judgment  to  be  obtained 
against  him  after  the  passage  of  the  Relief  Act  of 
1868,  he  has  had  his  day  in  Court,  and  cannot  after- 
wards open  the  judgment  to  let  in  the  defenses  provi- 
ded for  by  that  Act.     HUey  vs.  Hartridge 623 

6.  Parties  who  appear  before  the  Ordinary  to  contest  the 
granting  of  a  homestead  are  concluded  by  tiie  judg- 
ment upon  all  questions  which  it  is  necessary  for  the 
applicant  to  prove,  and  upon  all  questions  which  the 
statute  provides  the  creditors  may  make,  but  they  are 
not  concluded  upon  questions  over  which  the  Ordi- 
nary has  no  jurisdiction,  unless  it  api>ear8  that  they 
actually  made  such  questions,  and  tiiat  tiiey  were,  in 
fact,  decided.     Harris  vs.  Colquitt  &  Baggs 663 
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7.  It  18  error  for  the  Court  below  to  refuse  to  charge  the 
jury  when  requested,  in  writing,  in  the  language  of 
the  judgment  of  this  Court,  on  the  same  statement  of 
facts  iu  a  ease  between  the  same  parties,  which  had 
previously  been  adjudicated  in  this  Court.  Pugh  vs. 
McCarty 383 

RESCISSION  OF  CONTRACT. 
See  Equity  Jwiadictiony  7. 

ROADS. 

When  a  bill  was  filed,  praying  for  an  injunction  to  re- 
strain the  defendant  from  obstructing  a  road  over  tiis 
own  land,  and  the  complainants  did  not  show  that  they 
had  the  legal  right  to  use  tlie  road  over  the  defend- 
ant's land,  as  a  private  way,  or  that  the  road  had  ever 
been  established  by  the  proper  authority  as  a  public 
road,  or  tliat  it  haJ  been  worked  or  recognized  by  the 
public  authorities  of  tiie  county  as  a  public  road,  so 
as  to  give  the  complainants  a  prescriptive  right  to  use 
it  as  such  over  the  defendant's  land  : 

Held,  That  the  injunction  was  properly  refused.  Clem- 
efUs  vs,  Logan 30 

SABBATH  DAY. 

1.  The  Christian  Sabbath  in  a  civil  institution  older  than 
our  government,  and  respected  as  a  day  of  rest  by  our 
Constitution;  and  the  regulation  of  its  observance  as 
a  civil  institution  is  within  the  power  of  ti)e  Legisla- 
ture, as  much  as  any  regulations  and  laws  having  for 
their  object  the  preservation  of  good  morals,  and  the 
peace  and  good  order  of  society  :  33  Barbour,  543  ;  1 
Speers,  305.  And  it  is  within  the  right  of  the  city 
of  Atlanta  to  punish  keeping  open  doors  by  dealers 
generally,  in  the  limits  of  the  city,  upon  Sunday,  for 
the  purpose  of  jpret?en^/«^  the  violation  of  the  State 
laws,  as  well  as  preserving  the  public  respect  for  the 
Lord!s  day.     Kerwich  vs.  M.  and  C.  of  Atlanta, 206 

2.  When  a  contract  for  lalnn'  was  entered  into  on  the 
Sabbath,  and  the  contract  was  performed  afterwards 
by  the  laborer : 

ffddf  That  the  promissor  cannot  defend  by  setting  forth 
the  illegality  of  the  contract.     Meriwether  vs.  ^'SmUh.,  543 
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SAYINGS  OF  PARTNERS.    See  PaHnership,  4. 

SAYINGS  OF  PARTY.    See  Ejedmmt,  20. 

SCALING  ORDINANCE. 

1.  The  right  to  open  the  settlement  is  made  by  agree- 
ment to  turn  upon  the  settlement  by  the  Courts  of  a 
rule  that  Confederate  contracts  are  to  be  scaled  on  the 
basis  of  the  rate  of  Confederate  money  at  the  matu- 
rity of  the  contract : 

HeMy  That;  before  the  plaintiff  could  recover  in  this 
.  case,  it  was  incumbent  on  him  to  show  that  the  Court 
had  settled  the  rule  to  be  as  the  contract  provided, 
and,  as  there  is  no  evidence  to  this  effect,  a  new  trial 
ought  to  have  been  granted.  The  MilledgeoUle  Mann 
ufacturing  Go,  vs.  Bivea 479 

2.  When  there  was  a  settlemeqt,  in  1867,  of  a  contract 
made  in  1862,  payable  in  Confederate  currency,  the 
basis  of  which  settlement  was  the  value  of  Confeder- 
ate money  at  the  date  of  the  contract,  which  the  debtor 
then  paid  in  cotton,  taken  at  thirty  cents  per  pound, 
when  cotton  was,  in  fact,  selling  at  twenty-six  cents, 
and  the  parties  agreed,  in  writing,  that  if  the  Courts 
should  settle  the  basis  to  be  that  the  true  basis  of  set- 
tlement was  the  value  of  Confederate  money  at  the 
maturity  of  the  contract,  they  would  modify  their  set- 
tlement accordingly.  The  right  to  o()en  the  settlement 
is  made  by  agreement  to  turn  upon  the  settlement  by 
the  Courts  of  a  rule  that  Confederate  contracts  are 
to  be  scaled  on  the  basis  of  the  rate  of  Confederate 
money  at  the  maturity  of  the  contract.    Ibid. 

SEIZIN.    See  DistribuHm  of  Estates,  3. 

SERVICE.    See  Judgments. 

SET-OFF. 

That  portion  of  the  Act  of  October  13th,  1870,  which 
allows  the  claimant  of  land  subject  to  an  execution  to 
set-off  against  the  judgment  the  losses  of  the  claim- 
ant by  the  late  war,  is  in  violation  of  Article  1,  section 
10,  paragraph  1,  of  the  Constitution  of  the  United 
States,  and  is,  therefore,  void.    Solomon  vs.  Lowery..  290 
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SEVERANCE. 

McCAYy  Judge,  being  brother-in-law  of  one  of  the  ex- 
ecutors, who  was  propounding  the  will  in  controversy, 
would  not  preside.  Counsel  for  propounders  moved 
to  strike  that  executor's  name  from  the  record.  Two 
Judges  presiding  said  he  could  not  do  so.  He  then 
moved  to  sever  as  to  plaintiffs  in-  error,  and  then  to 
decline  to  litigate  as  to  that  executor,  citing  6  Georgia 
Reports,  210;  10th,  1,  etc.  This  was  refused.  Dxk- 
pree^8  execulora  V8.  JDupree 301 

SHERIFFS. 

1 .  When  a  sheriff  was  notified  in  writing  that  an  execu- 
tion placed  in  his  hands  was  founded  on  a  debt  which 
was  for  the  purchase-money  of  land  claimed  as  a  home- 
stead, and,  having  &iled  to  make  the  money,  was  ruled 
for  the  amount  of  the  execution : 

Sdd,  That  the  sheriff  was  liable  to  be  ruled  for  the  value 
of  the  land  he  was  notified  to  levy  on  and  sell,  that 
being  the  extent  of  the  injury  which  the  plaintiff  sus- 
tained by  the  failure  of  the  sheriff  to  perform  his  legal 
duty ;  and  that  the  rule  should  have  been  made  abso- 
lute against  him  for  that  amount  and  not  for  the 
amount  due  on  the  execution,  if  that  exceeds  the  value 
of  the  land.     Baker  vs.  Bower 14 

2.  When  land  is  sold  under  a  mortgage  Ji.  fa.  the  sher- 
iff cannot  put  the  purchaser  in  possession  by  ousting 
one  who  is  neither  the  defendant,  his  tenant,  or  as- 
signee, or  heir,  and  who  holds  adversely  to  the  mort- 
gage.   DonkUva.  Kohn 26G 

3.  Where  a  judgment  was  obtained  in  Schley  county,  on 
the  25th  of  October,  1870,  on  a  debt  contracted  before 
the  first  of  June,  1866,  upon  which  an  execution  is- 
sued, and  the  sheriff  failed  to  raise  the  money  on  the 
same,  on  receiving  from  the  defendant  an  affidavit 
that  the  taxes  due  thereon  had  not  been  paid,  together 
with  a  claim  of  an  offset  and  recoupment,  in  favor  of  the 
defendant,  according  to  the  Act  of  October  13th,  1870, 
which  affidavit  set  S>rth  that  said  debt  had  not  been 
reduced  according  to  the  equities  between  the  parties, 
under  the  Relief  Act  of  1868: 

Held^  It  was  error  in  the  Court  to  hold  the  sheriff  liable, 
on  a  rule  for  the  amount  of-  the  judgment — the  proper 
construction  of  the  Act  of  October  13th,  1870,  being; 

Vol.  zlit-60. 
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at  the  time;  unsettled  and  doubtful^  and  the  sheriff 
having  apparently  acted  in  good  faith.  Meyers  vs. 
Wilcox 336 

4.  Where  the  sheri^  in  answer  to  a  rule  calling  upon 
him  to  show  cause  why  he  had  not  made  the  money 
on  a  fi.  fa.  issued  by  the  Comptroller  General  against 
a  defaulting  tax  collector,  showed,  for  cause,  that  the 
defendant  had  no  property  on  which  to  levy  the^.  fa., 
and  in  a  traverse  of  the  return,  it  appeared  that  the 
defendant  was  in  possession  of  a  tract  of  land  which 
had  been  set  apart  as  a  homestead  for  the  benefit  of 
his  wife  and  family : 

Heldy  That  there  was  no  error  in  the  Court  in  refusing, 
under  the  circumstances,  to  make  this  rule  absolute, 
as  the  sheriff  appears  to  have  acted  in  good  faith,  and 
the  property  was  real  estate.  Wabneb,  J.,  dissent- 
ing.   The  State  vs.  Bradford,  shetnff 417 

5r  Sheriffs,  though  out  of  office,  are  liable  to  rule,  under 
the  provisions  of  the  Code.     BeU  et  al.  vs.  Thorpe...  609 

6*  A  sheriff  is  not  entitled  to  costs  on  taz  fi.  fas.,  whether 
for  State  or  county  taxes,  unless  the  same  be  oollected 
from  the  defendants.  Nor  does  the  fact  that  the  jL 
fas.  issued  illegally,  under  order  of  the  Inferior  Court, 
alter  the  rule.     Keen  vs.  Rouse 601 

SHERIFFS  SALES. 

1.  It  is  not  necessary,  under  Revised  Code,  section  3898, 
that  the  consent  of  the  mortgagor,  mortgagee  and 

f)laintiff  in  fi.  fa.,  levied,  to  sell  the  entire  fee  in  the 
and  levied  on,  should  be  in  writing.     Ooode  &  Son 
vs.  Rawlins 593 

2«  If  a  sheriff  undertakes  to  sell  the  fee  in  land,  when, 
in  fact,  he  is  selling  only  the  equity  of  redemption, 
the  bidder  cannot  be  compelled  to  pay  the  amount  bid 
by  him.     (R.)    Ibid. 

SLANDER. 

1.  The  Court  was  asked  to  charge  that,  if  the  plaintiff's 
cotton  was  seized  by  the  Treasury  agents  in  conse- 
quence of  defendant  s  affidavit,  and  that  said  affidavit 
was  untrue,  he  then  was  liable  for  plaintiff's  damage; 
and  that  the  measure  of  the  damages  was  the  value  of 
the  cotton,  with  additional  damages  as  a  punishment, 
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if  the  proof  showed  malice  on  the  part  of  the  defen- 
dant. This  charge  the  Court  refused,  and  charged 
that,  if  the  defendant  acted  in  good  faith,  and  made 
the  affidavit  on  proper  demand  by  the  United  States 
officials,  honestly  believing  he  was  stating  the  truth, 
after  proper  caution  and  prudence  on  his  part  as  to 
his  means  of  information,  he  was  not  liable  at  all, 
even  though  he  was  mistaken  in  the  statement  that 
the  loan  had  not  been  paid : 
Heldy  That  there  was  no  material  error  in  the  charge, 
and  the  jury  having  found  under  the  charge  for  the 
defendant,  it  was  not  error  in  the  Court  to  refuse  a 
new  trial.    Bdd  vs.  McLendon 166 

2.  It  is  not  error  for  the  Court  to  charge  the  jury  that 
the  words  as  alleged  in  the  declaration  are  libellous, 
as  that  is  not  an  expression  of  opinion  as  to  the  evi- 
dence before  the  jury.     Pugh  V8,  MoGarty.. ,.,.,„ 383 

3.  To  render  words  actionable  per  ae^  it  is  not  necessary 
that  they  should,  in  express  words,  cliarge  another 
with  a  crime  punishable  by  law;  it  is  sufficient,  if 
they  impute  a  crime,  in  such  terms  as  that  the  hearers 
understand  that  this  is  what  is  meant.  Levna  vs.  Hud- 
son   S88 

4.  When  the  words  themselves  are  actionable,  as  impu- 
ting a  crime,  an  innuendo,  indicating  in  plainer  lan- 
guage what  crime  was  meant,  is  unnecessary,  and  may 
be  rejected  as  surplusage.     Ibid. 

SLAVE  DEBTS.     See  Novation. 

SPECIFIC  PERFORMANCE. 
See  Equity  Jurisdiction,  11. 

STALENESS.    See  Equity  Practice,  1. 

STAMPS. 

An  agreement  by  counsel  that  a  certain  paper,  described 
in  the  agreement,  should  be  used  as  evidence,  removes 
all  objections  to  the  proof,  and  to  the  stamping  of  the 
writing.  The  MilledffeviUe  Manufacturing  Co.  vs, 
lUves ; 47S 

STAY  LAWS.    See  Belief,  1. 
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SnPTLATED  DAMAGES. 
See  JUDona^  of  Damaget^  3,  9. 


STREEIS. 
See  Mmmdpal  (hrpandkmMj  2  io  % 


See  Sim  IKd;  30. 


1.  The  Act  of  October  88(h,  ISTO.  cfirKdng  die  Ordi* 
mries  of  tbeaerend  coandcs  to  ambbb  m  tax  to  pay  the 
aalaries  of  the  District  Judges  and  atioraeys^  is  soffi- 
ciently  definite,  anoe,  fiom  the  eensiB  of  1870,  the 
amount  doe  finom  eacli  coootj  mar  be  aseeitained  fagr 
simple  calcnlation,  and  the  tax  books  in  the  Cbmp- 
troller  Crenetal's  oiKoe  will  fbnibk  me  pgopCTti  to  be 
taxed.  Wahstjeb,  Jodg^  dissenting.  Taylor  rt. 
Garwdy 76 

2.  The  Aogosta  Factory,  an  incoqpotated  companr,  is 
only  liable  nnder  the  exisring  laws  of  this  State,  to 
pay  a  tax  on  the  whole  amoont  of  the  eapital  stock  of 
the  company  paid  in,  and  not  on  the  market  value 
thereof: 

Bdi,  That  the  Aogosta  Factory  Gorapanj  is  liable  fiir 
the  payment  of  all  legal  taxe  on  the  propefty  owned 
by  it  as  a  oorporatimi  which  is  not  indnded  as  a  part 
of  their  ca|Rtal  stock  and  omstitates  no  part  thereoC 
McCat,  Jadg^  dissenting.  IFiERm  €<  oil  ca.  The 
Auguda  Fadory 388 

3.  It  was  the  duty  of  the  Court  to  have  directed  the 
sherifl^  by  order,  to  levy  upon  the  property,  that  the 
parties  may  have  an  opportunity  of  testing,  b^Mne  the 
Courts,  whether  the  homestead  so  set  apart,  is  or  is 
not  soi^ect  to  an  execution  by  the  Cbmptroller  Gen- 
eral against  a  de&ulting  tax  collector.  Wasxsb, 
Judge,  dissenting.    The  State  vt.  Bradford 417 

4*  Non-residents  of  this  State  are  not  required,  by  onr 
law,  to  pay  taxes  on  notes  held  by  them  on  citiaens  of 
this  State.  Gary,  Bangs  A  Woodward  n^Edmrndagm.  649 

TAX  COLLECIOB& 
See  Homedead  omd  Exeaypiiona,  9. 
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TAX  PAYEES.    See  Eqaiiy  JurMidimy  6. 

TRESPASS  VI  ET  ARMIS. 

It  was  error  in  the  Court  to  have  charged  the  jury  that 
they  could  not  consider  the  fact  of  justification  under 
the  plea  of  the  general  issue.  By  the  Code,  section 
3406,  and  the  rulings  of  this  Court  in  9  Georgia  Be- 
poriB,  297,  and  12  Georgia  Reports,  463,  such  facts  of 
justification  must  have  been  specially  pleaded.  Ker- 
wiach  V8.  Steelman •  197 

TRUSTEES.    See  Ejedment^  22. 

TRUST  DEBTS.    See  DiatriJhUum  of  Estates,  2 

VACANCY. 

See  Officers,  6. 
*^   OmstitiUional  Law,  2. 

VERDICTS. 

•1.  Under  our  Code  juries  may  find  equitable  verdicts, 
and  the  verdict  against  Guild,  the  indorser,  upon  the 
note  sued,  should  stand  affirmed.  Frank  et  al,  vs, 
Longstreet,  Sedgvnck  &  Co 179 

2.  If  plaintiff  is  adjudged  a  bankrupt  after  suit  brought, 
the  Court  may  direct  the  jury  if  they  find  for  plain- 
tiff, to  find  that  he  recover  for  the  use  of  his  assignee 
in  bankruptcy.     (R.)   WoddaU  vs.  Austin  &  HoUiday.     18 

VOLUNTEERS.    See  I^edmerd,  19. 

WAIVER. 

1.  When  a  certiorari  has  been  sanctioned,  but  no  notice, 
in  writing,  hasjbeen  given  to  the  opposite  party  of  the 
same  ten  days  before  the  term  to  which  the  certiorari 
is  returnable ;  but  it  is,  in  writing,  agreed  between  the 
parties  that  the  decision  of  the  Court  upon  the  points 
made  in  the  certiorari  shall  determine  certain  other 
cases  suing  on  the  same  points,  this  is  substantially  a 
waiver  of  the  notice  and  an  agreement  that  the  oer- 
tiorari  shall  be  decided  upon  its  merits.  Scoii,  Bonr 
durant  &  Adams  vs.  PairuJc 188 

2.  When  objections  were  filed  to  certain  interrogatories^ 
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as  leading,  and  the  Judge  certifies  that,  upon  his  an- 
nouncement that,  if  the  objections  were  sustained,  he 
would  continue  the  case,  the  party  making  the  objec- 
tions ceased  to  urge  them,  this  Court  will  not,  for  that 
reason,  grant  a  new  trial.     Pool  va.  Perdue 454 

3.  Objections  to  the  form  of  the  affidavit  in  an  attach- 
ment are  waived  by  the  appearance  of  the  defendant, 
and  pleading  to  the  merits.     Ibid, 

4.  Where  an  attachment  had  been  issued  against  A,  and 
at  the  trial  term  it  was  agreed  that  B  should  be  sub- 
stituted for  A,  and  the  cause  proceed  against  him : 

Hddy  That  this  was  a  dissolution  of  the  attachment, 
and  the  cause  stood  upon  the  footing  of  an  ordinary 
suit  against  B,  with  service  waived.  The  WUedge- 
mile  Manufacturing  Co,  va,  Rivea 479 

WAR. 

1.  Title  by  capture  during  the  war  can  only  be  set  up 
by  the  organized  and  recognized  parties  to  the  war,  or 
by  those  claiming  and  acquiring  title  from  said  organ- 
ized and  recognized  parties.    Worthy  va.  Kinamon  et 

al 297 

2.  Where  it  appeared,  from  the  record,  that  A.  brought 
an  action  of  trover  to  recover  a  wagon,  which  be- 
longed to  the  Confederate  States  at  the  time  of  the 
surrender  of  General  Joseph  E.  Johnston,  and  subse- 
quent to  such  surrender,  was  given  to  the  brother  of 
A.,  who  was  at  work  for  the  Confederate  States  au- 
thorities at  Augusta^  by  the  Confederate  States  Quar- 
termaster, who  gave  it  to  A.,  and  afler  such  giving  to 
A.,  he  took  it  from  the  depot  at  Waynesboro,  where  it 
was,  and  ran  it  off  into  the  swamp,  where  B/s  ne- 
groes found  it,  and  B.  had  it  brought  to  his  house  and 
repaired,  etc.,  and,  afterwards,  bearing  that  A.  claimed 
the  wagon,  B.  reported  it  to  the  United  States  au- 
thorities, who  gave  B.  the  possession  and  the  use  there- 
of; and,  upon  the  trial,  the  Court  rejected  the  written  i 
evidence  of  this  possession  by  the  Federal  official  in 
command  of  the  District  of  Georgia,  and  charged  the 
jury,  **  that  the  receipt  of  the  wagon  by  Attaway  from  j 
a  Confederate  Quartermaster  in  settlement  of  his  wages 
was  a  valid  payment,  and  conferred  a  complete  title, 
although  the  same  was  made  after  such  surrender,"     | 
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and  refused  to  charge  as  requested  by  defendant's 
counsel  as  to  the  effect  of  the  surrender,  as  to  prop- 
erty, eta,  and  the  jury  found  for  the  plaintiff,  and  a 
motion  made  for  a  new  trial,  upon  the  several  grounds, 
r,         was  overruled  by  the  Court : 

Held,  That  the  Court  erred  in  its  view  of  the  law  of 
this  case.  The  defendant  had  a  right  to  the  evidence 
'  rejected,  for  the  written  permission  of  the  authorities 
of  the  United  States  touching  property  captured  or 
'  surrendered  to  it  by  the  Confederate  States  authori- 
ties, was  admissible,  and  proper  evidence  for  the  con- 
sideration of  the  jury.     Byrne  V8.  Attaway  ....^ 302 

^'      3.  The  territory  over  which  General  Johnston  had  com- 
^  mand,  and  which  was  covered  by  the  surrender  to  Gen- 

■'  .       eral  Sherman,  being  a  part  of  the  public  history  of  the 
country,  it  was  the  duty  of  the  Court  to  take  cogni- 
zance of  it  without  any  proof  of  the  fact,  and  the  terms 
of  this  transaction  being  within  the  territory  so  em- 
braced by  the  surrender,  all  property  controlled  by  each 
^         military  organization  commanded  by  General  John- 
ston was  surrendered  by  him;  and  the  Confederate 
'         States  Quartermaster  had  no  power,  and  could  confer 
no  title  to  the  same  by  any  act  of  his;  and  the  sur- 
'  '       render,  without  actual  manual  possession  of  the  prop- 
erty surrendered  by  the  United  States  authorities,  con- 
'^         ferred  to  them  the  title  or  right  of  possession  to  such 
-         property   surrendered,  and  their  disposition  of  such 
^        property  was  competent  by  such  military  orders  as 
'^        that  government  may  have  ordered,  and  admissible  in 
^'        evidence  to  show  the  fact,  and  are  conclusive  against 
^'        any  one  claiming  by  Confederate  States  title,  when 
^^        such  orders  have  been  procured  without  fraud,  and 
'^        are  properly  proved.     Ibid. 

K    See  Officers^  3,  4,  5. 

a  WIDOWS. 

1-     3ee  ZHatribtUion  of  Estates. 

*^   Dower. 
3       ''    Belief,  15,23,26.  *^ 

!     .  WORDS.    See  Slander. 

<  By  two  Judges.^*    See  Note,  page  567. 

*  YEAR'S  SUPPORT. 

'^     ee  Distribution  of  Estates,  5. 
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SAYINGS  OF  PAETNERS.    See  Partnership,  4. 

He 
SAYINGS  OP  PARTY.    See  Ejectment,  20.  I      c 

I      ^ 
SCALING  ORDINANCE.  I     1 

1.  The  right  to  open  the  settlement  is  made  by  agree- 
ment to  turn  upon  the  settlement  by  the  Courts  of  a 
rule  that  Confederate  contracts  are  to  be  scaled  on  the 
basis  of  the  rate  of  Confederate  money  at  the  matu- 
rity of  the  contract : 

Held,  That,  before  the  plaintiff  could  recover  in  this 
.  case,  it  was  incumbent  on  him  to  show  that  the  Court 
had  settled  the  rule  to  be  as  the  contract  provided, 
and,  as  there  is  no  evidence  to  this  effect,  a  new  trial 
ought  to  have  been  granted.  The  MiUedgevUle  Man- 
ufa/sturing  Co.  vs.  Hives • 479 

2.  When  there  was  a  settlemept,  in  1867,  of  a  contract 
made  in  1862,  payable  in  Confederate  currency,  the 
basis  of  which  settlement  was  tlie  value  of  Confeder- 
ate money  at  the  date  of  the  contract,  which  the  debtor 
then  paid  in  cotton,  taken  at  thirty  cents  per  pound, 
when  cotton  was,  in  fact,  selling  at  twenty-six  cents, 
and  the  parties  agreed,  in  writing,  that  if  the  Courts 
should  settle  the  basis  to  be  that  tlie  true  basis  of  set- 
tlement was  the  value  of  Confederate  money  at  the  I  o 
maturity  of  the  contract,  they  would  modify  their  set- 
tlement accordingly.  The  right  to  0[)en  the  settlement 
is  made  by  agreement  to  turn  upon  the  settlement  by 
the  Courts  of  a  rule  that  Confederate  contracts  are 
to  be  scaled  on  the  basis  of  the  rate  of  Confederate 
money  at  the  maturity  of  the  contract.    Ibid. 

SEIZIN.    See  Distribution  of  Estates,  3. 

SERVICE.    See  Judgments. 

SET-OFF. 

That  portion  of  the  Act  of  October  13th,  1870,  which 
allows  the  claimant  of  land  subject  to  an  execution  to 
8et>off  against  the  judgment  the  losses  of  the  claim- 
ant by  the  late  war,  is  in  violation  of  Article  1,  section 
10,  paragraph  1,  of  the  Constitution  of  the  United 
States,  and  is,  therefore,  void.    Solomon  vs.  Lowery..  2dO 

i 
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SEVERANCE. 

!!ay,  Judge,  being  brother-in-law  of  one  of  the  ex- 
utors,  who  was  propounding  the  will  in  oontroversy, 
ould  not  preside.  Counsel  for  propounders  moved 
strike  that  executor's  name  from  the  record.  Two 
idges  presiding  said  he  could  not  do  so.  He  then 
oved  to  sever  as  to  plaintiffs  in*  error,  and  then  to 
^cline  to  litigate  as  to  that  executor,  citing  6  Georgia 
eports,  210;  10th,  1,  etc.  This  was  refused.  Du- 
'ce'a  execfutors  va,  JDujpree 301 

SHERIFFS. 

V^hen  a  sheriff  was  notified  in  writing  that  an  execu- 
on  placed  in  his  hands  was  founded  on  a  debt  which 
as  for  the  purchase-monej  of  land  claimed  as  a  home- 
ead,  and,  having  failed  to  make  the  money,  was  ruled 
•r  the  amount  of  the  execution : 
ly  That  the  sheriff  was  liable  to  be  ruled  for  the  value 
'  the  land  he  was  notified  to  levy  on  and  sell,  that 
3ing  the  extent  of  the  injury  which  the  plaintiff  sus- 
lined  by  the  fiiilure  of  the  sheriff  to  perform  his  legal 
uty;  and  that  the  rule  should  have  been  made  abso- 
ite  against  him  for  that  amount  and  not  for  the 
oiount  due  on  the  execution,  if  that  exceeds  the  value 
r  the  land.     BaJarvs,  Bower. 14 

^Yhen  land  is  sold  under  a  mortgage  fi,  fa.  the  sher- 
f  cannot  put  the  purchaser  in  possession  by  ousting 
ne  who  is  neither  the  defendant,  his  tenant,  or  as- 
gnee,  or  heir,  and  who  holds  adversely  to  the  mort- 
age.   DonkUvB.  Kohn 26& 

^here  a  judgment  was  obtained  in  Schley  county,  on 
le  26th  of  October,  1870,  on  a  debt  contracted  before 
lie  first  of  June,  1866,  upon  which  an  execution  is- 
lied,  and  the  sheriff  fietiled  to  raise  the  money  on  the 
ime,  on  receiving  from  the  defendant  an  affidavit 
liat  the  taxes  due  thereon  had  not  been  paid,  together 
nth  a  claim  of  an  offset  and  recoupment,  in  favor  of  the 
efendant,  according  to  the  Act  of  October  13th,  1870, 
^hich  affidavit  set  forth  that  said  debt  had  not  been 
educed  according  to  the  equities  between  the  parties, 
nder  the  Relief  Aot  of  1868: 
Idy  It  was  error  in  the  Court  to  hold  the  sheriff  liable, 
»D  a  rule  for  the  amount  of  ^  the  judgment — the  proper 
onatructioii  of  the  Act  of  October  IStfa,  1870,  being; 

Vol.  xliv-W. 
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at  the  time,  unsettled  and  doubtfnl^  and  the  sheriff 
having  apparently  acted  in  good  faith.  Meyers  vs. 
JVUcox 336 

4.  Where  the  sheriiT^  in  answer  to  a  rule  calling  upon 
him  to  show  cause  why  he  had  not  made  the  money 
on  a  Ji.  fa.  issued  by  the  Comptroller  General  against 
a  defaulting  tax  collector,  showed,  for  cause,  that  the 
defendant  had  no  property  on  which  to  levy  thefi.  fa,, 
and  in  a  traverse  of  the  return,  it  appeared  that  the 
defendant  was  in  possession  of  a  tract  of  land  which 
had  been  set  apart  as  a  homestead  for  the  benefit  of 
his  wife  and  family : 

JSeldy  That  there  was  no  error  in  the  Court  in  refusing, 
under  the  circumstances,  to  make  this  rule  absolute, 
as  the  sheriff  appears  to  have  acted  in  good  faith,  and 
the  property  was  real  estate.  Wabneb,  J.,  dissent- 
ing.   The  State  vs.  Bradford,  sheriff 417 

5r  Sheriffs,  though  out  of  office,  are  liable  to  rule,  under 
the  provisions  of  the  Code.     Bell  et  al,  vs.  Thorpe...  609 

6.  A  sheriff  is  not  entitled  to  costs  on  tax  fi.  fas.,  whether 
for  State  or  county  taxes,  unless  the  same  be  ooUected 
from  the  defendants.  Nor  does  the  fact  that  the  JL 
fas.  issued  illegally,  under  order  of  the  Inferior  Court, 
alter  the  rule.     Keen  vs.  Rouse 601 

SHERIFFS  SALES. 

1.  It  is  not  necessary,  under  Revised  Code,  section  3898, 
that  the  consent  of  the  mortgagor,  mortgagee  and 

{>laintiff  in  fi  fa.,  levied,  to  sell  the  entire  fee  in  the 
and  levied  on,  should  be  in  writing.     Chode  it  Son 
vs.  Rawlins 593 

2.  If  a  sheriff  undertakes  to  sell  the  fee  in  land,  when, 
in  fact,  he  is  selling  only  the  equity  of  redemption, 
the  bidder  cannot  be  compelled  to  pay  the  amount  bid 
by  him.     (R.)    Ibid. 

SLANDER. 

1.  The  Court  was  asked  to  charge  that,  if  the  plaintiff^e 
cotton  was  seized  by  the  Treasury  agents  in  coose- 
quence  of  defendant  s  affidavit,  and  that  said  affidavit 
was  untrue,  he  then  was  liable  for  plaintiff's  damage; 
and  that  the  measure  of  the  damages  was  the  value  of 
the  cotton,  with  additional  damages  as  a  punishment^ 
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if  the  proof  showed  malice  on  the  part  of  the  defen- 
dant. This  charge  the  Court  refused,  and  charged 
that,  if  the  defendant  acted  in  good  faith,  and  made 
the  affidavit  on  proper  demand  by  the  United  States 
officials,  honestly  believing  he  was  stating  the  truth, 
after  proper  caution  and  prudence  on  his  part  as  to 
his  means  of  information,  he  was  not  liable  at  all, 
even  though  he  was  mistaken  in  the  statement  that 
the  loan  had  not  been  paid : 

rdd,  That  there  was  no  material  error  in  the  charge, 
and  the  jury  having  found  under  the  charge  for  the 
defendant,  it  was  not  error  in  the  Court  to  refuse  a 
new  trial.     Reidvs,  McLendon 166 

It  is  not  error  for  the  Court  to  charge  the  jury  that 
the  words  as  alleged  in  the  declaration  are  libellous, 
as  that  is  not  an  expression  of  opinion  as  to  the  evi- 
dence before  the  juiy.     Pugh  V8.  MoOarty 383 

To  render  words  actionable  per  ««,  it  is  not  necessary 
that  they  should,  in  express  words,  charge  another 
with  a  crime  punishable  by  law;  it  is  sufficient,  if 
tiiey  impute  a  crime,  in  such  terms  as  that  the  hearers 
understand  that  this  is  what  is  meant.  Levna  vs.  Hud- 
son   S68 

When  the  words  themselves  are  actionable,  as  impu- 
ting a  crime,  an  innuendo,  indicating  in  plainer  lan- 
guage what  crime  was  meant,  is  unnecessary,  and  may 
be  rejected  as  surplusage.     Ibid* 

SLAVE  DEBTS.     See  Novation. 

SPECIFIC  PERFORMANCE. 

?e  Equity  Jurisdidionj  11. 

STALENESS.    See  Equity  Practice,  1. 

STAMPS. 

n  agreement  by  counsel  that  a  certain  paper,  described 
in  the  agreement,  should  be  used  as  evidence,  removes 
all  objections  to  the  proof,  and  to  the  stamping  of  the 
writing.  The  JfUUdgeville  Manufacturing  Co,  vs. 
Rives 4TO 

STAY  LAWS.    See  Belief,  1. 
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STIPULATED  DAMAGES. 
See  Measure  of  Damages^  3^  9. 

STREETS. 
See  MurwApal  Oorporations,  2  to  8,  indwive. 

SURPRISE.    See  New  JWoZ,  20. 

TAXATION. 

1.  The  Act  of  October  28th,  1870,  directing  the  Ordi- 
naries of  the  several  counties  to  assess  a  tax  to  pay  the 
salaries  of  the  District  Judges  and  attorneys^  is  sufiS- 
cientiy  definite,  since,  from  the  census  of  1870,  the 
amount  due  from  each  county  may  be  ascertained  by 
simple  calculation,  and  the  tax  books  in  the  Comp- 
troller GreneraPs  office  will  furnish  the  property  to  be 
taxed.  Wabneb,  Judge,  dissenting.  Taylor  vs. 
Gormly 76 

2.  The  Augusta  Factory,  an  incorporated  company,  is 
only  liable,  under  the  existing  laws  of  this  State,  to 
pay  a  tax  on  the  whole  amount  of  the  capital  stock  of 
the  company  paid  in,  and  not  on  the  market  value 
thereof: 

Held,  That  the  Augusta  Factory  Company  is  liable  for 
the  payment  of  all  legal  taxes  on  the  property  owned 
by  it  as  a  corporation  which  is  not  included  as  a  part 
of  their  capital  stock  and  constitutes  no  part  thereof. 
McCay,  Judge,  dissenting.  Wilson  et  oL  vs.  The 
Augusta  Fadory 388 

3.  It  was  the  duty  of  the  Court  to  have  directed  the 
sheriff,  by  order,  to  levy  upon  the  property,  that  the 
parties  may  have  an  opportunity  of  testing,  before  the 
Courts,  whether  the  homestead  so  set  apart,  is  or  is 
not  subject  to  an  execution  by  the  Comptroller  Gen- 
eral against  a  de&ulting  tax  collector.  Warner, 
Judge,  dissenting.     The  State  vs.  Bradford,..  417 

4.  Non-residents  of  this  State  are  not  required,  by  our 
law,  to  pay  taxes  on  notes  held  by  them  on  citizens  of 
this  State.  Oary,  Bangs  &  Woodward  vs.  JEdmondson.  649 

TAX  COLLECTOR& 
See  Homestead  and  ExemjdionSj  9. 
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TAX  PAYERS.    See  Equity  Jurisdiction,  6. 

TRESPASS  VI  ET  ARMIS, 

'.i  was  error  in  the  Court  to  have  charged  the  jary  that 
they  could  not  consider  the  fact  of  justification  under 
the  plea  of  the  general  issue.  By  the  Code,  section 
3406,  and  the  rulings  of  this  Court  in  9  Georgia  Re- 
ports, 297,  and  12  Georgia  Reports,  463,  such  facts  of 
Justification  must  have  been  specially  pleaded.  Ker- 
tmachvs.  Steelman 197 

TRUSTEES.    See  Ejectment,  22. 

TRUST  DEBTS.    See  Diatrilmtion  of  EsUdes,  2 

VACANCY. 

ee  Officers,  6. 

'^    OoiMliiiuiuytuil  Law,  2. 

VERDICTS. 

.  Under  our  Code  juries  may  find  equitable  verdicts, 
and  the  verdict  against  Guild,  the  indorser,  upon  the 
note  sued,  should  stand  affirmed.  Frank  et  al.  va* 
Longstreet,  Sedgmck  &  Co 179 

.  If  plaintiff  is  adjudged  a  bankrupt  after  suit  brought, 
the  Court  may  direct  the  jury  if  they  find  for  plain- 
tiff, to  find  that  he  recover  for  the  use  of  his  assignee 
in  bankruptcy.     (R.)   Woddailva.  Au^n  &  HoUtday,    18 

VOLUNTEERS.    See  J^ec^men^,  19. 

WAIVER. 

.  When  a  certiorari  has  been  sanctioned,  but  no  notice, 
in  writing,  hasjbeen  given  to  the  opposite  party  of  the 
same  ten  dajrs  before  the  term  to  which  the  certiorari 
is  returnable ;  but  it  is,  in  writing,  agreed  between  the 
parties  that  the  decision  of  the  Court  upon  the  points 
made  in  the  certiorari  shall  determine  certain  other 
cases  suing  on  the  same  points,  this  is  substantially  a 
waiver  of  the  notice  and  an  agreement  that  the  cer- 
tiorari shall  be  decided  upon  its  merits.  Scott,  Bon^ 
durant  &  Adams  ve,  Patrick 188 

When  objections  were  filed  to  certain  interrogatories, 


762  INDEX. 

as  leadiDgy  and  the  Judge  certifies  that,  upon  his  an- 
nouncement that,  if  the  objections  were  sustained,  he 
would  continue  the  case,  the  party  making  the  objec- 
tions ceased  to  urge  them,  this  Court  will  not,  for  that 
reason,  grant  a  new  trial.     Pool  vs.  Perdue 454 

3.  Objections  to  the  form  of  the  affidavit  in  an  attach- 
ment are  waived  by  the  appearance  of  the  defendant, 
and  pleading  to  the  merits.     Ibid. 

4.  Where  an  attachment  had  been  issued  against  A,  and 
at  the  trial  term  it  was  agreed  that  B  should  be  sub- 
stituted for  A,  and  the  cause  proceed  against  him  : 

HMy  That  this  was  a  dissolution  of  the  attachment, 
and  the  cause  stood  upon  the  footing  of  an  ordinary 
suit  against  B,  with  service  waived.  The  MUledge- 
vUle  Manufacturing  Oo.  vs.  Rives 479 

WAR. 

1.  Title  by  capture  during  the  war  can  only  be  set  up 
by  the  organized  and  recognized  parties  to  the  war,  or 
by  those  claiming  and  acquiring  title  from  said  organ- 
ized and  recognized  parties.     Worthy  vs.  l^namon  et 

oL 297 

2.  Where  it  appeared,  from  the  record,  that  A.  brought 
an  action  of  trover  to  recover  a  wagon,  which  be- 
longed to  the  Confederate  States  at  the  time  of  the 
surrender  of  General  Joseph  E.  Johnston,  and  subse- 
quent to  such  surrender,  was  given  to  the  brother  of 
A.,  who  was  at  work  for  the  Confederate  States  au- 
thorities at  Augusta^  by  the  Confederate  States  Quar- 
termaster, who  gave  it  to  A.,  and  after  such  giving  to 
A.,  he  took  it  from  the  depot  at  Waynesboro,  where  it 
was,  and  ran  it  off  into  the  swamp,  where  B.'s  ne- 
groes found  it,  and  B.  had  it  brought  to  his  house  and 
repaired,  etc.,  and,  afterwards,  hearing  that  A.  claimed 
the  wagon,  B.  reported  it  to  the  United  Stat^  au- 
thorities, who  gave  B.  the  possession  and  the  use  there- 
of; and,  upon  the  trial,  the  Court  rejected  the  written 
evidence  of  this  possession  by  the  Federal  official  in 
command  of  the  District  of  Georgia,  and  charged  the 
jury, "  that  the  receipt  of  the  wagon  by  Attaway  from 
a  Confederate  Quartermaster  in  settlement  of  his  wages 
was  a  valid  payment,  and  conferred  a  complete  title, 
although  the  same  was  made  after  such  surrender/' 
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and  refaaed  to  charge  as  requested  bj  defendant's 
counsel  as  to  the  effect  of  the  surrender^  as  to  prop- 
erty, eta,  and  the  jury  found  for  the  plaintiff,  and  a 
motion  made  for  a  new  trial,  upon  the  several  grounds, 
was  overruled  by  the  Court : 
leldy  That  the  Court  erred  in  its  view  of  the  law  of 
this  case.  The  defendant  had  a  right  to  the  evidence 
rejected,  for  the  written  permission  of  the  authorities 
of  the  United  States  touching  property  captured  or 
surrendered  to  it  by  the  Confederate  States  authori- 
ties, was  admissible,  and  proper  evidence  for  the  con- 
sideration of  the  jury.     Byrne  vs.  AUaway  ....^ 302 

.  The  territory  over  which  General  Johnston  had  com- 
mand, and  which  was  covered  by  the  surrender  to  Gen- 
eral Sherman,  being  a  part  of  the  public  history  of  the 
country,  it  was  the  duty  of  the  Court  to  take  cogni- 
zance of  it  without  any  proof  of  the  fact,  and  the  terms 
of  this  transaction  being  within  the  territory  so  em- 
braced by  the  surrender,  all  property  controlled  by  each 
military  organization  commanded  by  General  John- 
ston was  surrendered  by  him;  and  the  Confederate 
States  Quartermaster  had  no  power,  and  could  confer 
no  title  to  the  same  by  any  act  of  his;  and  the  sur- 
render, without  actual  manual  possession  of  the  prop- 
erty surrendered  by  the  United  States  authorities,  con- 
ferred to  them  the  title  or  right  of  possession  to  such 
property  surrendered,  and  their  disposition  of  such 
property  was  competent  by  such  military  orders  as 
that  government  may  have  ordered,  and  admissible  in 
evidence  to  show  the  fact,  and  are  conclusive  against 
any  one  claiming  by  Confederate  States  title,  when 
such  orders  have  been  procured  without  fraud,  and 
are  properly  proved.     Ibid, 

e  OfficerSy  3,  4,  5. 

WIDOWS. 

e  Distribution  of  Estates. 
Dower, 
Belief ,  15,  2S,  26.  \ 

WORDS.    See  Slander. 
By  two  Judges.^'    See  Notey  page  567. 

YEAR'S  SUPPORT. 
e  Distribution  of  Estates,  6. 
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